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ORDER
Held: Mittimus corrected to accurately reflect the trial court's oral pronouncement of a
singleconvictionfor residential burglary and defendant'sentitlement to an additional
50daysof credit for time served before sentencing; eight-year sentenceaffirmed over
claim that it was excessive.
Following a bench trial in the circuit court of Cook County, defendant Kenneth Scott was
found guilty of residential burglary with intent to commit an attempted aggravated criminal sexual
assault and was sentenced to eight years imprisonment. On appeal, defendant contendsthat thetrial

court erred in entering a separate conviction and sentence for attempted aggravated criminal sexual

assault after finding that it was alesser-included offense of residential burglary. He aso contends
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that his eight-year sentence for residential burglary is excessive and that he is entitled to an
additional 50 days of credit for time served before sentencing.

This prosecution arose from an incident that occurred at 5 am. on August 19, 2007, when
S.T. encountered defendant in the hallway outside her studio apartment. S.T. did not recognize
defendant and was startled by his presence. As she opened her apartment door, defendant pushed
her inside. Shefell on her hands and knees, and when she turned around, defendant approached her
with hispenisin his hand and said, "you know what time it isbitch." When she pulled out aknife,
he ran away.

The State charged defendant with home invasion, residential burglary based on attempted
aggravated criminal sexual assault, and three countsof attempted aggravated criminal sexua assault.
Following abenchtrial, defendant wasfound not guilty of homeinvasion and one count of attempted
aggravated criminal sexual assault "based on afinding of no bodily harm," and not guilty of another
count of attempted aggravated criminal sexual assault "during the course of ahomeinvasion." On
the remaining two counts, the court found as follows:

"As far as residential burglary and attempt aggravated
criminal sexual assault based on residential burglary, there is a
finding of guilty on those two counts. The second count, attempt
aggravated criminal sexual assault, that may be a lesser included
offense of residential burglary under these circumstances. | am not
sure. If | amshownthat it was, | canvacateit if it isappropriate to do

it at alater time."



1-09-0066

Subsequently, thetrial court denied defendant's motion for anew trial and pronounced defendant’ s
sentence as follows:

"Defendant was found guilt[y] on two counts, residentia
burglary and attempt aggravated criminal sexual assault. | believe
under the circumstances that the attempt is alesser-included offense
of theresidential burglary because to commit theresidential burglary
you have to have the intent to commit afelony inside the place, that
felony being attempted aggravated criminal sexual assault, so the
sentence will be only on the residential burglary which additionally
worksto your client's benefit as well because on that charge he goes
to prison with a residential burglary conviction as opposed to
attempted aggravated criminal sexual assault, plushegetsday-for-day
credit aswell.

On the charge in Count Number 2 only at this point,
residential burglary based on attempt sexual assault in the apartment
of [S.T.], | sentence you to 8 years Department of Corrections.”

At the hearing held on defendant's motion to reconsider that sentence as excessive, thetrial
court noted that defendant was "sentenced on a charge of residential burglary with the intent to
commit sexual assault," and denied defendant's motion. This appeal followed.

In this court, defendant does not challenge the sufficiency of the evidence to sustain his
residential burglary conviction. Rather, he contends that his attempted aggravated criminal sexual
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assault conviction should be vacated as a lesser-included offense of residential burglary under the
charging instrument approach, for purposes of the one-act, one-crime doctrine. He acknowledges
his failure to raise this issue below, but asserts that we should address it under the plain error
doctrine.

We are mindful that aforfeited one-act, one-crime argument may be reviewed by this court
under the second prong of the plain error rule because it implicates the integrity of the judicial
process. Peoplev. Nunez, 236 Il. 2d 488, 493 (2010). We observe that defendant concedesin his
reply brief that the Illinois Supreme Court’ srecent decision using the abstract el ements approach to
evaluate whether a charged offense is alesser-included offense of another under the one-act, one-
crimedoctrine has "eviscerated" hisargument for vacatur under the charging instrument approach.
People v. Miller, 238 1ll. 2d 161, 172-75 (2010).

Nonetheless, defendant maintains that the relief he seeks remains viable and urges that we
correct the mittimus to reflect a single conviction for residential burglary by striking the reference
to the separate attempted aggravated criminal sexual assault conviction. Having abandoned his
lesser-included offense argument, defendant essentially asks that the mittimus be corrected to
accurately reflect the trial court's oral pronouncement of sentence, a request that we may properly
grant pursuant to Supreme Court Rule615 (111. S. Ct. R. 615 (eff. Aug. 27, 1999)) without remanding
the cause to the tria court (People v. Johnson, 385 IIl. App. 3d 585, 609 (2008)).

The ora pronouncement of the judge is the judgment of the court, and the written order of
commitment merely evidences that judgment. People v. Jones, 376 Ill. App. 3d 372, 395 (2007).

Where a conflict arises between the two, the language of the court prevails over the language of the
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mittimus. Peoplev. Willis, 184 11l. App. 3d 1033, 1047 (1989).

Inthiscase, themittimusreflectsseparate convictionsand eight-year sentencesfor residential
burglary and attempted aggravated criminal sexual assault with a notation that the attempted
aggravated criminal sexual assault conviction merged into theresidential burglary conviction. This
clearly conflicts with the trial court's oral pronouncement at sentencing. As noted, the trial court
initially found defendant guilty of residential burglary and attempted aggravated criminal sexual
assault, but ultimately determined that "the attempt is a lesser-included offense of the residential
burglary," and imposed a single sentence for the residential burglary conviction.

Although that reasoning may be incompatible with the abstract elements approach recently
recognizedintheMiller case, (Miller, 23811l. 2d at 176), it isthe court'sjudgment and not what else
may have been said by thetrial court that ison apped to thisreviewing court. Peoplev. Wiley, 169
[I. App. 3d 140, 144-45 (1988). Accordingly, we may affirm the judgment of thetrial court for any
reason supported by the record. Id. at 145.

In this case there was nothing equivocal about the trial court's oral pronouncement that
sentence was imposed solely on the residential burglary conviction and the State expressed no
concernsabout it at that time. Peoplev. Lewis, 379111. App. 3d 829, 837 (2008). Wethusdirect the
clerk of thecircuit court to amend the mittimusto reflect asingle conviction for residential burglary
and sentence of eight years imprisonment. Jones, 376 Ill. App. 3d at 395-96.

Based on this disposition, the State's assertion that the trial court found defendant guilty of
a separate count of attempted aggravated criminal sexual assault, as indicated on the mittimus, is
factually incorrect and warrants no further consideration. People v. Horrell, 381 11l. App. 3d 571,
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575 (2008); see also Willis, 184 1ll. App. 3d at 1046 (a mittimus is not part of the common law
record and, thus, it cannot serve as basis for claim of error).

Defendant next contends that his eight-year sentence for residential burglary was excessive
and an abuse of the trial court's discretion. He acknowledges that the sentence is within the range
allowed by law, but arguesthat the court abused its discretion by not giving adequate consideration
to thefactorshe presented in mitigation aswell ashisrehabilitative potential. Hethusasksthiscourt
to reduce his sentence or, alternatively, to vacate it and remand the cause for a new sentencing
hearing.

Thetrial court's determination as to the appropriate punishment is accorded great deference
and will not be disturbed absent an abuse of discretion. People v. Sms, 403 Ill. App. 3d 9, 24
(2010). Where, asin this case, the sentence imposed falls within the 4-15-year statutory range for
Class 1 felonies (730 ILCS 5/5-8-1(a)(4) (West 2008)), an abuse of discretion will be found only if
the sentence is greatly at variance with the spirit and purpose of the law or manifestly
disproportionate to the nature of the offense. Peoplev. Sacey, 193 1ll. 2d 203, 210 (2000). Wedo
not find that this occurred in this case.

Contrary to defendant's assertion, the tria court did not ignore the mitigating factors
defendant presented. Therecord showsthat during the hearing on defendant’ s motion to reconsider
his sentence, the trial court reviewed defendant's presentence investigation report, which included
factors such as defendant's personal history, education, and socia environment. Defense counsel
highlighted defendant’'s young age at the time of the offense, hisfamily history of schizophreniaand
his lack of a criminal record. The record further shows that in denying defendant's motion to
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reconsider his sentence, the trial court specificaly stated that it had considered these factors. The
trial court also noted the seriousness of defendant's conduct and stated that the eight-year sentence
was lenient under the circumstances. On this record, defendant cannot overcome the presumption
that thetrial court considered all relevant factorsin determining his sentence. Peoplev. Flores, 404
l1l. App. 3d 155, 158 (2010).

We note that defendant’ s rehabilitative potential is only one of the factors that needs to be
weighed in determining a sentence; thetrial court isnot required to expressly state its reasoning for
sentencing or expressly find that defendant lacksrehabilitativepotential. 1d. at 159. Theseriousness
of the offense is the most important sentencing factor and defendant's rehabilitative potential need
not be given greater weight. Peoplev. Tye, 323 1. App. 3d 872, 890 (2001). Inthiscasetherecord
shows that the trial court considered the appropriate mitigating and aggravating factors in
determining defendant's sentence. We find that the trial court did not abuse its discretion and
concludethat the eight-year sentence imposed on defendant's residential burglary conviction is not
excessive. Peoplev. Alexander, 239 Ill. 2d 205, 215 (2010).

Defendant lastly contends, and the State concedes, that heisentitled to an additional 50 days
of credit for time served before sentencing and that the mittimus must be corrected to reflect the
proper amount of 414 days. We agree. We therefore order that the mittimus be corrected to reflect
that defendant is entitled to 414 days credit for time served. 1ll. S. Ct. R. 615(b)(1) (eff. Aug. 27,
1999); Peoplev. McCray, 273 Ill. App. 3d 396, 403 (1995).

For the reasons stated, we affirm defendant's residential burglary conviction and sentence,

as modified.
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Affirmed as modified.



