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NOTI CE: This order was filed under Suprenme Court Rule 23 and may
not be cited as precedent by any party except in the limted
circunstances all owed under Rule 23(e)(1).

FI RST DI VI SI ON
DATE: MAY 16, 2011

IN THE
APPELLATE COURT OF ILLINO S
FI RST JUDI CI AL DI STRI CT

THE PEOPLE OF THE STATE OF | LLINO S, Appeal fromthe
Circuit Court of
Plaintiff-Appell ee, Cook County.

V. No. 00 CR 27964

ANDRI AN WHEELER AKA DENNI S CURRY, The Honor abl e
Di ane G Cannon,

Judge Presi di ng.

N N N N N N N N N

Def endant - Appel | ant .

JUSTI CE HOFFMAN del i vered the judgnent of the court.
Justices Lanpkin and Rochford concurred in the judgnent.
ORDER

Hel d: Where defendant's post-conviction petition nmade a
substantial show ng of actual innocence at the second
stage of proceedings, we reverse and remand for further
proceedi ngs under the Post-Conviction Hearing Act.
Def endant, Adrian Weeler a/k/a Dennis Curry, appeals from

the second-stage dismssal of his petition for relief under the

Post - Convi ction Hearing Act (Act) (725 ILCS 5/122-1 et seq. (West
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2004)). On appeal, defendant contends that his petition nmade a
substantial show ng of actual innocence through the affidavits of
Antoi ne Nichols and Stephanie Wiitlow. W reverse and renmand.
Fol |l owi ng a bench trial, defendant was convicted of two counts
of attenpted first degree nurder and sentenced to two consecutive
10-year terns of inprisonment. The evidence at trial reveal ed t hat
Jenni fer and Jason Hill were shot in front of their home on Tal man
Avenue near 69th Street in Chicago at about 8 p. m on Septenber 16,
2000. Darius Walton, a 15-year-old neighbor, was in front of the
Hlls'" house with Jennifer and Jason when he observed a car driving
on 69th Street. After turning onto Tal man Avenue, the sane car,
whi ch now had its lights off, approached the HIls' house and the
driver started firing a gun in the direction of Walton and the
Hlls. Wilton clearly saw the face of the driver because "he had
his head out of the window " Walton knew the driver as "Big Dee,"
and identified defendant by his street nane to police who arrived
shortly after the incident. Walton also identified defendant from
a photo array at the police station later that evening. Wl t on
denied that he testified agai nst defendant because he did not want
hi m around the neighborhood, and also denied that the I|ighting

conditions and flashes fromthe gun nmade it difficult to see the
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shoot er.

At the close of the State's case, the trial court granted
defendant's request for a continuance to allow counsel tine to
investigate further. Four nonths |ater, defendant told the court
that he had no witnesses to present and did not want to testify.
The trial court found defendant guilty of two counts of attenpted
mur der, and that judgnent was affirnmed on appeal. People v. Curry,

No. 1-02-2587 (2004) (unpublished order under Suprene Court Rule

23).

On Novenber 16, 2004, defendant filed a pro se petition under
the Act, alleging, in pertinent part, that he was actually
i nnocent . In support, defendant attached the affidavits of

St ephanie Wiitl ow and Antoine Nichols. Witlow attested that "in
Novenber" Walton admtted to her that he did not see the shooter in
question, but nanmed defendant because he did not |ike him wanted
to kill him and stated that putting himin prison was the next
best thing. Witlow visited defendant in the Cook County jail and
told himWlton's story. Defendant stated that he told his | awer
to contact Wiitlow for an interview Wiitlow also called the
| awyer's office, but he never returned any of her calls or

interviewed her. Although Wiitlow s affidavit failed to specify
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any of the dates on which these conversations, calls, and visits
occurred, defendant averred in his petition that the evidence in
Wiitlow s affidavit was not discovered until 2004, about two years
after trial.

Ni chols attested that at about 8 p.m on Septenber 16, 2000,
he was wal king down 69th Street and Tal man Avenue when a car,
driven by a light-skinned, slim African Anerican with short hair,
drove up. The car slowed down, the driver stared at Nichols, and
then N chols ran away. VWiile Nichols was incarcerated, he net
def endant who told himthat he was in prison for the shooting in
question. Nichols attested that defendant coul d not have commtted
the crime in gquestion because he saw the person who commtted the
crime, and it was not defendant.

The circuit court sunmarily di smssed the petition. On appeal
fromthe first-stage dism ssal, this court reversed and renmanded
t he cause for second-stage proceedings. People v. Weeler, No. 1-
05- 0959 (2006) (unpublished order under Suprene Court Rule 23). 1In
doing so, this court found that, based on the record, it could not
concl ude that the outcone of defendant's trial woul d not have been
di fferent had def endant presented Wi tl owand Ni chol s as wi t nesses.

VWheel er, No. 1-05-0959, order at 7. W further stated that because
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Wi tl ow and Ni chol s' testinony woul d have directly contradi cted t he
testinmony of the State's | one eyew tness, Walton, it could not be
determ ned, as a matter of |law, that such testinony woul d not have
changed the outconme of the trial. Weeler, No. 1-05-0959, order at
7-8. In reaching this conclusion, we nade no findings regarding
the nerits of defendant's clainms of newly discovered evidence.
Weel er, No. 1-05-0959, order at 8.

I n Decenber 2007, defendant, through his attorney, filed a
suppl enment al post-conviction petition that was to be considered in
addition to his pro se pleading. The supplenental petition alleged
t hat defendant's consecutive sentence was i nproper where there was
not a sufficient show ng, nor an express judicial finding, that the
crime caused severe bodily injury.

On March 5, 2008, the State filed a notion to dismss
defendant's petition, maintaining that Witlow s affidavit was
hearsay and not newly discovered. The State also argued that
Ni chols' affidavit was nerely a bald accusation that was
contradicted by the record at trial, and was insufficient to be
considered material of such convincing character as to change the
outconme at trial. The State further contended that defendant's

claimthat the trial court erred in sentencing himto consecutive
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sentences ignored the evidence at trial and m sapplies the |aw.

On May 14, 2008, the trial court heard argunments regardi ng t he
State's notion to dismss, and granted defendant an evidentiary
hearing on his consecutive sentences claim However, the tria
court di sm ssed def endant’' s ot her post-conviction clains, including
his cl ai mof actual innocence, which is the subject of this appeal.

On appeal , defendant contends that the second-stage di sm ssal
must be reversed where the affidavits of N chols and Whitlow
substantially established his actual innocence. Def endant
specifically maintains that the affidavits show that he was
actually innocent because N chols attested that he was not the
shooter in question, and Wiitl ow attested that Walton tol d her that
he had not seen the shooter, but identified defendant because he
hat ed hi m and wanted hi minprisoned.

The dism ssal of a post-conviction petition is warranted at
t he second-stage of proceedings only when the allegations in the
petition, liberally construed inlight of the trial record, fail to
make a substantial show ng of a constitutional violation. Colenman,
183 I1l11. 2d at 382. At the second-stage, all well-pleaded facts
that are not rebutted by the trial record are to be taken as true.

People v. Pendleton, 223 Il1l. 2d 458, 473 (2006). Fact-finding and
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credibility determnations are made only in the third stage of
proceedi ngs, where an evidentiary hearing is held. Pendleton, 223
1. 2d at 473.

Actual innocence is the equivalent of total vindication or
exoner at i on. Peopl e v. Anderson, 402 I1Il. App. 3d 1017, 1037
(2010). A defendant alleging actual innocence nust denonstrate
that the evidence upon which the claim is based is "newy
di scovered,"” i.e., evidence not available at the tinme of trial and
t hat coul d not have been di scovered sooner through due diligence.
People v. Otiz, 235 111. 2d 319, 333-34 (2009). In addition, the
evi dence nust be material and not nerely cunul ative, and al so nust
be "of such concl usive character that it would probably change the
result on retrial."” Otiz, 235 111. 2d at 333. Here, construing
defendant’s post-conviction allegations liberally, we find that
Ni chol s’ affidavit was newl y di scovered evi dence, material and not
merely cunulative, and of such conclusive character that his
testinony, if believed, would probably change the result on
retrial.

First, N chols' affidavit was newly discovered evidence.
Ni chols attested that while he was incarcerated for an unrel ated

of fense, he net defendant in prison. Defendant told himthat he
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was in prison for the shooting in question. Ni chols further
attested that he knew def endant was not the shooter because he saw
the person who commtted the crine, and it was not defendant.
Because defendant had not nmet Nichols until after his trial had
concl uded, there was no way for himto discover that N chols had
seen the shooti ng.

Second, Nichols affidavit was material, and not cunul ative, to
any evidence presented at trial. Defendant presented no evidence
at trial, and Nichols' attestation that he sawthe shooter and knew
that it was not defendant would have supplied a first-person
account of the shooting that contradicted the State's evi dence.

Third, based on our liberal construction of defendant’s post-
conviction allegations in light of the record, we conclude that the
statenents in Nichols’ affidavit were of such concl usive character
that they woul d probably change the result on retrial. The only
evidence inplicating defendant was the testinmony of a single
eyewi tness, and the potential testinony of N chols would have
contradicted that testinony. Therefore, we cannot determ ne, as a
matter of law, that N chols' testinony woul d not have changed the
outcone of the trial. See People v. Flournoy, 336 IIl. App. 3d

739, 749 (2002) (remanding the cause for a new trial where



NO. 1- 08- 3256

i nproperly adm tted hearsay evi dence may have affected the outcone
at trial when only a single witness inplicated the defendant).

In finding that Nichols' affidavit, if believed, substantially
established his claimof actual innocence, we reject the State's
assertions that N chols' affidavit should be viewed wi th suspicion
because he and defendant were serving prison tine together, and
Wal t on never wavered in his identification of defendant at trial.
However, as previously stated, the credibility and the veracity of
sworn statenments are topics to be addressed at a third-stage
evidentiary hearing, not at the second stage. Pendleton, 223 I11.
2d at 473. In order to determ ne whether N chols' affidavit should
be viewed with suspicion, or whether Walton was a nore credible
w tness than N chols, the proceedings nust advance to the third
st age.

In regard to Wiitlow s affidavit, however, we agree with the
State's contentions that it failed to provide sufficient support
for defendant's claim of actual innocence. Al t hough def endant
averred in his petition that Wiitlow s affidavit was not di scovered
until August 13, 2004, about two years after defendant was
convicted, he concedes in his reply brief that he "never argued

that Whitlow s affidavit constituted newy di scovered evi dence of
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[ hi s] innocence.” Because this evidence was not newl y di scover ed,
it cannot support a post-conviction claim of actual innocence.
Neverthel ess, N chols' affidavit, by itself, was sufficient to
substantially establish defendant's actual innocence claim and
advance his cause to the third stage.

For the foregoing reasons, we reverse the trial court's order
di sm ssing defendant's post-conviction petition and renmand for
further proceedings in accordance with the Act.

Rever sed and remanded.
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