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ORDER
Held: Thecircuit court properly granted an ex-husband’ s motion to dismiss his ex-wife's
petition to modify thelength of timefor receiving unallocated maintenanceand child
support.
On September 25, 2009, the circuit court of Cook County entered an order denying asection
2-619.1 motion to dismiss (motion to dismiss), which wasfiled by the petitioner, Richard Doermer
(Richard), in opposition to a “petition for extension of maintenance” filed by his ex-wife and

respondent, Kathleen Doermer (Kathleen). On October 20, 2009, Richard filed a motion to

reconsider thecircuit court’ s September 25, 2009 order. On April 27, 2010, thecircuit court granted
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Richard’'s motion to reconsider and granted Richard’'s motion to dismiss, thereby dismissing
Kathleen's “petition for extension of maintenance.” On appeal, Kathleen argues that the circuit
court relied on erroneous case law in granting Richard’ s motion to dismiss. For the following
reasons, we affirm the judgment of the circuit court of Cook County.

BACKGROUND

On October 14, 1989, Richard and Kathleen were married. On July 16, 1991, their child,
Caitlin Doermer (Caitlin), was born. On September 11, 1996, Richard filed a “petition for
dissolution of marriage,” requesting that the marriage union be dissolved and that issuesrelating to
child custody and marital property be determined.

OnJanuary 22, 1999, thecircuit court entered ajudgment for dissolution of marriage, which
dissolved the couple’ smarriage. Thejudgment for dissolution of marriageincorporated the parties
marital settlement agreement, which disposed of al property and support disputes, and also
incorporated the parties’ joint parenting agreement, which awarded Kathleen “residential custody”
of Caitlin and awarded “liberal visitation” to Richard. Pursuant to Articlelll, paragraph 1, of the
marital settlement agreement, beginning on February 1, 1999, Richard was required to pay
“unallocated maintenance and child support” to Kathleen in the amount of $5785.00 per month.
Articlelll, paragraph 2, of the marital settlement contained the following non-modification clause:

“RICHARD’ s obligation to pay and KATHLEEN' sright to
receive maintenance shall terminate upon the first to occur of the
following events: a) payment of unallocated maintenance and child

support for eighty-four (84) consecutive months (seven consecutive
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years) following entry of a JJudgment for Dissolution of Marriage; b)
the death of KATHLEEN; c) the remarriage of KATHLEEN; or d)
[t]he cohabitation of KATHLEEN with another adult person on a
residential conjugal basis. Thereafter, KATHLEEN shall be forever
barred from receiving maintenance and thereafter KATHLEEN shall
have the right to receive child support only until such time as
CAITLIN attains an ‘emancipation event’ as hereinafter stated.”

In April 2005, Richard and Kathleen agreed to modify portions of their marital settlement
agreement, which wasincorporated into the January 22, 1999 judgment for dissol ution of marriage.
On April 27, 2005, the circuit court entered an agreed order reflecting those modifications:

“1. Effective this date, Article Ill, paragraph 1 of the
Judgment for Dissolution of Marriage entered on January 22, 1999is
amended as follows:

A. [Richard] shall continue to pay unallocated
maintenance and child support to [Kathleen] until January 31, 2006
in the sum of $5860.00 per month; and

B. Thereafter, commencing February 1, 2006 and
through July 16, 2009, the sum of $5000.00 per month payableintwo
equal installments on the 1% and 15" of each month as unallocated
maintenance and support.

2. Atrticlelll, paragraph 2 shall remaininforce and effect
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except the provision for the amount and length of payment amended
as provided in paragraphs A and B above.

3. The parties acknowledge the fact that the minor child
of the parties, to wit, Caitlin Doermer, will be attending a private
facility, known as Culver Academy, and assuch, will not be spending
al of her timein the residence of [Kathleen]. [Kathleen] shall have
no obligation to pay any costs associated with Culver Academy.

4.  ThisOrder isentered predicated upon that information.

5.  All other provisions of the [m]arital [s]ettlement
[algreement shall remain in full force and effect.”

On June 22, 2009, Kathleen filed a “petition for extension of maintenance” (petition to
modify), pursuant to section 510 of thelllinoisMarriage and Dissolution of Marriage Act (Act) (750
ILCS 5/510 (West 2008)), requesting that the duration of her support award be extended because
an alleged substantial change in her circumstances affected her “ability to support herself and
[Caitlin]’s minority status.”

OnJuly 16, 2009, Caitlin reached the age of majority and became emancipated from Richard
and Kathleen.

On Jduly 23, 2009, Richard filed amotion to dismiss Kathleen’ s petition to modify, asserting
that Kathleen's petition to modify was legally insufficient as a matter of law and that “ affirmative
matter”—namely, the fact that Caitlin had reached the age of majority and child support was no

longer required to be paid—defeated the claim brought by Kathleen.
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On September 25, 2009, a hearing on Richard’ s motion to dismisswas held. Following the
parties arguments, the circuit court denied the motion to dismiss, stating in pertinent part the
following:

“[N]either one of you [has] a case on point that tells me
exactly what | have to do. | understand that unallocated support,
which is maintenance and child support, that is what they agreed to,
an unallocated support order. Y ou can’t show me anything that says
you can modify support. You say that the child support is aways
modifiable — but you have nothing to say that you cannot modify
maintenance—and that’ swhat my problemisbecausethisisamotion
to strike and dismiss. In other words, don’'t even let them bring their
petition, and | am not inclined to grant your motion to dismisson this
matter.”

On October 20, 2009, Richard, pursuant to leave of the circuit court, filed a motion to
reconsider the court’s September 25, 2009 order denying his motion to dismiss. The motion to
reconsider argued, inter alia, that theparties' marital settlement agreement deprivedthecircuit court
of the authority to grant an extension of maintenance after Caitlin’s emancipation, and cited an
October 8, 2009 Illinois Supreme Court decision (Blumv. Koster, 235 11l. 2d 21, 919 N.E.2d 333
(2009)), for support.

On December 29, 2009, a hearing was held on the motion to reconsider. At the conclusion

of the hearing, the circuit court granted the motion to reconsider in part, but certified the following
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guestion on appeal before this court, pursuant to Supreme Court Rule 308(a) (155111. 2d R. 308(a)):
“Whether a petition for an extension of maintenance should
be dismissed when the parties had previously agreed to adatethat the
mai ntenance would terminate, the maintenance was received in the
form of unallocated support, and the child for whom the unallocated
support was being received is emancipated?’

On January 28, 2010, this court denied Richard’ s petition for leave to appea and declined
to answer the circuit court’ s certified question. Thus, the matter returned to the circuit court for a
final decision.

On April 16, 2010, afinal hearing was held on the motion to reconsider during which the
circuit court heard arguments by both parties. On April 27, 2010, the circuit court, relying on Blum,
235 11l. 2d 21, 919 N.E.2d 333, entered an order granting Richard’s motion to reconsider and
granting the motion to dismiss Kathleen’s petition to modify.

On May 26, 2010, Kathleen filed a notice of appeal before this court.

ANALYSIS

The sole issue on appeal before this court is whether the circuit court erred in granting
Richard’ s motion to dismiss, which we review de novo. See In re Marriage of Wittland, 361 I11.
App. 3d 785, 787, 838 N.E.2d 308, 309 (2005).

Kathleen arguesthat the circuit court erred in granting Richard’ s motion to dismiss because
it erroneously found that the non-modification clause set forth in the parties marital settlement

agreement wasenforceable. Specifically, Kathleen contendsthat unall ocated maintenanceand child
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support is aways modifiable, regardless of whether a non-modification exists in the marital
settlement agreement, that the circuit court erred inrelying on Bluminreaching itsdecision, and that
the circuit court should have instead applied the standard set forth in In re Marriage of Semonchik,
315 11l. App. 3d 395, 733 N.E.2d 811 (2000), and its progeny.

Richard counters' that the circuit court properly found that the non-modification clause in
the parties marital settlement agreement was enforceable. He maintains that Semonchik was
inapplicable to the case at bar, and that the circuit court appropriately relied on Blumin rendering
its decision.

Generally, modification and termination of mai ntenance and support obligation aregoverned
by sections 502, 504(a) and 510(a-5) of the Act. 750 ILCS 5/502, 504(a), 510(a-5) (West 2008);
Blum, 23511I. 2d at 29, 919 N.E.2d at 338.

Section 502 of the Act statesin relevant part:

“(d) To promote amicable settlement of disputes between
partiesto amarriage attendant upon the dissol ution of their marriage,
the parties may enter into a written or oral agreement containing
provisionsfor *** maintenance ***.

(b) Thetermsof theagreement, except those providing for the

support, custody and visitation of children, are binding uponthe court

'Richard accepts the statement of facts as presented in Kathleen’s opening brief before
this court because he does not include a statement of facts in his response brief. See Supreme
Court Rule 341(i) (210 I1I. 2d R. 341(i)).
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unlessit finds, after considering the economic circumstances of the
parties and any other relevant evidence produced by the parties, on
their own motion or on request of the court, that the agreement is
unconscionable.

(f) Except for terms concerning the support, custody or
visitation of children, the judgment may expressly preclude or limit
modification of terms set forth in the judgment if the agreement so
provides. Otherwise, termsof an agreement set forth in the judgment
are automatically modified by modification of the judgment.”

Section 504(a) of the Act states that the court “may grant a temporary or permanent
maintenance award for either spousein amountsand for periods of time asthe court deemsjust ***,
in gross or for fixed or indefinite periods of time***.” 750 ILCS 5/504(a) (West 2008). Section
504(a) further provides that in granting maintenance awards, the circuit court must consider 12
relevant facts, such as the income and property of each party, the needs of each party, the present
and future earning capacity of each party, and the standard of living established during the marriage.
750 ILCS 5/504(a)(1)-(a)(12) (West 2008).

Section 510(a-5) of the Act provides that “[a]n order of maintenance may be modified or
terminated only upon a showing of a substantial change in circumstances. 1n all such proceedings,
as well as in proceedings in which maintenance is being reviewed, the court shall consider the

applicable factors set forth in subsection (a) of Section 504,” as well as other factors such as the
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change in employment status of either party, the efforts made by the party receiving maintenance
to become self-supporting, and any impairment to the earning capacity of either party.

Kathleen argues that section 510 of the Act and the holding in Semonchik clearly provided
her with the procedura right to seek a modification of her unallocated maintenance and child
support award, despite the non-modification clause contained in the parties marital settlement
agreement. The existence of the non-modification clause in the marital settlement agreement, she
maintains, is thus rendered unenforceable.

In Semonchik, the parties were married in 1980 and divorced in 1995. Semonchik, 315 I11.
App. 3d at 396-97, 733 N.E.2d at 813. The partieshad two children, who were both bornin January
1985. Id. at 397, 733 N.E.2d at 813. The judgment for dissolution of marriage incorporated the
terms of amarital settlement agreement pursuant to which James Semonchik (James), the husband,
was to pay his ex-wife, Roxanne Semonchik (Roxanne), $3500 per month for unallocated child
support and maintenance, until October 1, 1998. (Emphasisadded.) 1d. at 397, 733 N.E.2d at 813.
In February 1998, when the children were 13 years old, Jamesfiled amotion to modify support. Id.
at 397, 733N.E.2d at 813. Subsequently, thetrial court found that James unemployment statuswas
a “substantial change in circumstances warranting the modification of support obligation,” and
abated James’ support obligation to thefiling date of James motion to modify support. Id. at 398,
733 N.E.2d at 814. In May 1998, Roxanne filed a petition to re-establish maintenance and child
support, alleging that Jameshad become employed. Subsequently, thetrial court granted Roxanne’s
petition and ordered James to pay $2,275 per month of unallocated family support until January

2000. Id. at 398-99, 733 N.E.2d at 814. On appeal, James argued that the trial court lacked
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discretionto extend hissupport obligation beyond thetime period clearly and unambiguously agreed
upon by the parties—October 1, 1998. Id. at 402-03, 733 N.E.2d at 817. The reviewing court
disagreed, holding that “whereamarital settlement agreement containsan unallocated combination
of child support and taxable maintenance payment, that payment is subject to the statutory right to
modification containedinthe*** Act.” Id. at 403, 733 N.E.2d at 817. Thus, regardlessof theterms
inthemarital settlement agreement stating that the maintenance termswere non-modifiable, “where
the parties choose to lump maintenance in with child support, creating an ‘unallocated’ support
payment, that ‘unallocated’ support payment is, by statute, modifiable.” 1d. at 403, 733 N.E.2d at
817; accord In re Marriage of Sassano, 337 Ill. App. 3d 186, 193, 785 N.E.2d 1058, 1064 (2003).

In this case, the circuit court, in granting Richard’s motion to reconsider and motion to
dismiss, relied on Blumfor support. InBlum, the partiesentered into amarital settlement agreement,
which provided that the husband, Steven Blum (Steven), would pay hisex-wife, Judy Koster (Judy),
unallocated maintenance and support, “for her and the minor children, commencing April 1, 2000,
*** $5000 per month for atotal of *** 61 consecutive months. Judy’ sright to receive maintenance
and Steven’ sobligation to pay maintenance after April 30, 2005isreviewable.” (Emphasesadded.)
Blum, 235 11l. 2d at 33, 919 N.E.2d at 341. In January 2005, Steven filed a petition to terminate
Judy’ s maintenance after April 30, 2005, arguing that the children had attained the age of majority
and that he was paying for their college expenses. Id. at 26, 919 N.E.2d at 336. Following atrial,
the trial court entered an order reducing Judy’ s monthly maintenance to $3500 beginning May 1,
2005, and limiting maintenance to three years. Id. at 27, 919 N.E.2d at 337. The appellate court

reversed, finding, inter alia, that thetrial court’ sreduction of Judy’ s maintenance was not supported
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by the evidence and that the trial court “exceeded its statutory authority in making its award of
maintenance non[-]modifiable.” 1d. at 28, 919 N.E.2d at 338. On appeal, our supreme court
reiterated the principle that “factors set forth in section 510(a-5) are inapplicable when the parties
have otherwise agreed on the terms of modification and termination of maintenance in a written
settlement agreement, approved by the court, pursuant to section 502.” 1d. at 32, 919 N.E.2d at 340.
However, our supreme court noted that the parties’ marital settlement agreement expressly stated
that Steven’s maintenance obligation was “reviewable” after the 61-month period. Id. at 35, 919
N.E.2d at 342. Further, the Blum court found that the marital settlement agreement “ did not provide
for consideration of any termsother than the statutory factorsgenerally applicabletothetrial court’s
review and modification of maintenance,” and reversed the appellate court by concluding that the
trial court properly considered the enumerated statutory factors under sections 504(a) and 510(a-5)
of the Act and that “the record support[ed] its decision to continue Judy’ s award of maintenance at
areduced amount.” 1d. at 34-36, 38, 919 N.E.2d at 341-42, 344. Our supreme court further noted
that although the parties’ initial award was unall ocated maintenance and support, the children were
emancipated by the end of the 61-month period. 1d. at 35, 919 N.E.2d at 342. The Blumcourt then
held that because only maintenance was at issue by the end of the 61-month period, “the terms of
the marital settlement agreement [were] binding on the parties and the court.” Seeid. at 32, 919
N.E.2d at 340; 750 ILCS 5/502(b) (West 2008).

In the instant case, Richard and Kathleen initially entered into a marital settlement
agreement for unallocated mai ntenance and support, beginning on February 1, 1999, for aperiod of

84 consecutive months. In April 2005, when Caitlin was 14 years old, Richard and Kathleen
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mutually agreed to modify portions of their marital settlement agreement, by requiring Richard to
pay unallocated maintenance and child support to Kathleen at areduced amount but for an extended
time from February 1, 2006 until July 16, 2009—namely, Caitlin’s eighteenth birthday and
emancipation from Richard and Kathleen. Thus, likethe partiesin Blumand Semonchik, Richard’s
and Kathleen’s marital settlement agreement provided a definite end date by which Richard was
obligated to pay Kathleen. On June 22, 2009, just 24 days prior to Caitlin’s eighteenth birthday,
Kathleen filed a petition to modify, requesting that the duration of her support award be extended
beyond July 16, 2009 because an alleged substantial change in her circumstances affected her
“ability to support herself and [Caitlin’s] minority status.” The substance of Kathleen’s petition to
modify focused on medical and financial reasons which allegedly prevented Kathleen from
supporting herself, and the period of time for which she requested to prolong the support award
extended beyond the date of Caitlin’semancipation from Richard and Kathleen. Thus, wefind that
these facts are more like those in Blum than in Semonchik, and that Kathleen’s petition to modify
was essentially arequest to extend maintenance because child support was no longer at issue after
Caitlin’s July 16, 2009 emancipation from her parents. Further, we notethat it isirrelevant in this
casethat Kathleenfiled her petition to modify 24 daysprior to Caitlin’ seighteenth birthday, because
the period of timefor which sherequested to prol ong the support award extended well past Caitlin’s
emancipation. Therefore, because only maintenancewasat issuebeyond July 16, 2009, wefind that
the terms of the marital settlement agreement governed and Kathleen was not entitled to an
automatic statutory right to modify the support award.

“A marital settlement agreement is construed in the manner of any other contract, and the

12
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court must ascertain the parties’ intent from the language of the agreement.” 1d. at 33, 919 N.E.2d
at 340. “Theinterpretation of amarital settlement agreement isreviewed denovo.” Id., 919 N.E.2d
at 340. When the terms of the marital settlement agreement are unambiguous, areviewing court
determines the parties' intent solely from the plain language of the agreement. Inre Marriage of
Culp, 399 1ll. App. 3d 542, 547, 936 N.E.2d 1040, 1045 (2010). “An agreement is unambiguous
when it contains language susceptible to only one reasonable interpretation.” 1d., 936 N.E.2d at
1045. However, “[l]Janguage is not ambiguous merely because the parties do not agree on its
meaning.” 1d., 936 N.E.2d at 1045.

Here, on April 27, 2005, the circuit court entered an agreed order reflecting the parties
modification of their marital settlement agreement, which altered the amount of the support award
and extended the length of payment to July 16, 2009. The agreed order expressly stated that the
marital settlement agreement’ snon-modification clauseunder “ Articlelll, paragraph 2 shall remain
inforceand effect,” except for the amended amount and length of payment asprovided inthe agreed
order. Further, the agreed order expressly stated that “[a]ll other provisions of the [m]arital
[s]ettlement [a]greement shall remainin full force and effect.” Based on the plain language of the
marital settlement agreement, wefind that it wasthe parties’ intent for Richard to make unallocated
maintenance and child support payments to Kathleen until July 16, 2009, when Caitlin turned 18
years old and became emancipated. We further find that the parties, by contractual agreement,
intended for Kathleen’ s maintenance support from Richard to terminate on July 16, 2009. While
Kathleen's persona circumstances are unfortunate, under Blum and the terms of the marital

settlement agreement, the circuit court was unable to grant the relief requested. See 750 ILCS
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5/502(b) (West 2008). Thus, Kathleen was not entitled to a modification of the marital settlement
agreement to extend support payments made to her by Richard. Therefore, we hold that the circuit
court properly granted Richard’ s motion to reconsider and motion to dismiss Kathleen’ s petition to
modify.

For the foregoing reasons, we affirm the judgment of the circuit court of Cook County.

Affirmed.
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