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Justices HOFFMAN and ROCHFORD concurred in the judgnent.

ORDER

HELD: The trial court properly denied defendant's notion
for a hearing pursuant to Franks v. Delaware, 438 U S. 154
(1978), when defendant failed to nake a substantial prelimnary
showi ng that a fal se statenment was, knowingly and intentionally
or with a reckless disregard for the truth, included in the
warrant affidavit.
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Def endant Ted Kozak was charged with several counts of the
unl awf ul possession of a weapon. Prior to trial, he filed a
notion pursuant to Franks v. Delaware, 438 U S. 154 (1978),
chal l enging the veracity of the confidential informant. After
the trial court denied the notion, the matter proceeded to a jury
trial where defendant was convicted and ultimtely sentenced to
four years in prison. On appeal, defendant contends that he was
entitled to a Franks hearing because he established that the
confidential informant |ied about neeting himat his honme. W
affirm

On Septenber 6, 2006, O ficer Lionel Piper submtted a
conplaint and affidavit for a search warrant to the circuit
court. In the conplaint, Piper stated that on the previous day
he net with a confidential informant who had, during the prior
three nonths, provided information that resulted in three
"positive" search warrants, i.e., the seizure of weapons and
narcotics. During the neeting, the confidential informant told
Pi per that on Septenber 4, 2006, he net with a man naned Ted at
4138 West Barry Avenue in Chicago.

The confidential informant described Ted as a white nale
approximately 50 years of age and stated that he went to the
multiunit building to ook at a firearmfor sale. Wen he
arrived, Ted escorted himupstairs. Ted then went to a rear

bedroom and reappeared less than a mnute later with a .38
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caliber revolver. Ted told the confidential informant that this
gun was "clean," would not "conme back" to anyone, and cost $250.
The confidential informant explained that "clean"” was a street
termindicating that a gun's serial nunbers had been renoved.
When the confidential informant exam ned the gun, he saw
scratches where the serial nunbers should be |ocated. The
confidential informant, who had experience w th handguns,
believed that Ted had shown hima "real"” gun

The conplaint stated that O ficer Piper searched the
II'linois Secretary of State database and | earned that defendant
lived at 4138 West Barry. The conplaint further stated that
Pi per acquired a driver's |icense photograph of defendant which
he showed to the confidential informant. The confidenti al
informant identified the person in the photograph as Ted, who had
shown hi mthe handgun. Piper then took the confidenti al
informant to the 4100 bl ock of West Barry Avenue, where the
confidential informant identified 4138 as the building inside
whi ch Ted showed him a .38 caliber handgun.

On May 16, 2007, defendant filed a notion to quash arrest
and suppress evidence alleging the confidential informant had
| i ed because defendant worked a 24-hour shift as a firefighter
beginning at 7 a.m on Septenber 4, 2006. |In other words,
def endant was not at hone on the day the confidential informnt

al | eged the neeting occurred.
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Defendant's affidavit, attached to the notion, averred that
he left his daughter Lisa's house at approximately 4:30 a.m on
Sept enber 4, 2006, arrived at the firehouse around 5:45 a.m, and
stayed with his conpany until 8 a.m the next norning. He denied
bei ng present at 4138 West Barry at any tinme on Septenber 4,

2006. An affidavit fromLisa averred that defendant had |eft her
home "sonetinme early” on the norning of Septenber 4, 2006.

Al so attached to the notion were affidavits from four
menbers of defendant's engi ne conpany averring that they worked
wi th defendant on Septenber 4, 2006, and did not recall defendant
| eaving the presence of the "unit.” The affidavits indicated
t hat defendant arrived at the firehouse sonetine between 6:45 and
7 a.m for the 8 a.m roll call

On July 16, 2007, the trial court held a hearing on
defendant's notion. Defendant argued he had nade a substanti al
prelimnary show ng, based on the submtted affidavits, that he
was not at hone on the day in question; rather he was at his
daughter's honme between m dnight and 4:30 a.m and at work for
the rest of the day. He further argued that Piper failed to
include the tinme of the alleged neeting in the conplaint for a
search warrant and to conduct an i ndependent investigation of the
confidential informant's all egations before applying for the

warrant. The State responded that defendant had not presented
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unbi ased evi dence regardi ng his whereabouts between m dni ght and
7 a.m

The trial court denied the notion, holding that even
assum ng that the confidential informant lied to Piper, there was
no way for Piper to have known of the lie. Accordingly, Piper
did not exhibit reckless disregard for the truth when he acted
upon the confidential informant's information. The court al so
deni ed defendant's notion to reconsider, and his subsequent
notion to reconsider in light of People v. Caro, 381 IIl. App. 3d
1056 (2008).

The matter then proceeded to a jury trial. Oficer Lionel
Piper testified that on Septenber 7, 2006, he executed a search
warrant at defendant's residence, 4138 West Barry; second fl oor,
Chi cago. Defendant was not honme when the officers arrived.

Def endant's nother, who lived on the first floor, let the
officers in. During the search, Piper recovered nail addressed
to defendant and encountered a large | ocked gun safe in the
second bedroom s closet. When the safe was ultimtely opened, it
contai ned "a nunber of firearnms.” The firearns renoved fromthe
safe included a Thonpson submachi ne gun, a Sten subnmachi ne gun
an Enfield rifle, and a Wbly revol ver. Magazines for the
submachi ne guns were al so recovered. Defendant was subsequently

taken into cust ody.
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Pi per admtted that defendant possessed a valid Firearm
Owners ldentification Card (FOD card) at the time of his arrest.
However, he also testified that a FOD card does not permt a
person to carry or possess a nachi ne gun.

Def endant testified that his friend Norbert Handl ey, a
retired Chicago police detective, asked himto store certain
guns. Defendant placed a cloth laundry bag containing the guns
in his safe. Handley died before retrieving the guns.

Eileen Curtis, Handl ey's daughter, testified that when she
spoke to defendant at her father's wake defendant did not
i ndicate that he was in possession of her father's firearns.

O ficer Piper then testified in rebuttal that no | aundry bag
was recovered from defendant's gun safe.

Def endant was ultimtely convicted of the unl awf ul
possessi on of a weapon and sentenced to four years in prison.

On appeal, defendant contends that the trial court abused
its discretion when it denied hima Franks hearing because he
established that the confidential informant |ied about neeting
himat his home on Septenber 4, 2006.

Pursuant to Franks, a defendant is entitled to an
evidentiary hearing to attack the veracity of statenents made in
an application for a search warrant when he nmakes a substanti al
prelimnary showing that (1) a false statenent was included in

the warrant affidavit knowingly and intentionally or with a
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reckl ess disregard for the truth, and (2) the alleged fal se
statenent was necessary to the finding of probable cause. Franks
v. Delaware, 438 U.S. 154, 155-56 (1978). Qur suprene court
subsequently determ ned, in People v. Lucente, 116 I11l. 2d 133,
148 (1987), that in sone circunstances a defendant coul d nake
this prelimnary showing in the formof an alibi which tended to
show that either the informant or the officer |ied about the

i ncident described in the warrant affidavit. A defendant neets
this burden by show ng sonet hing "between nere denials on the one
hand and proof by a preponderance on the other." Lucente, 116
1. 2d at 152. The trial court determ nes whether there has
been a substantial prelimnary showi ng by bal anci ng the
statenents in the warrant affidavit against those submtted in
support of the defendant's challenge to the warrant. Lucente,
116 I11. 2d at 152.

It is wthin the court's discretion to determ ne whether a
def endant has nade a showi ng sufficient to warrant a Franks
heari ng and that decision will not be disturbed absent an abuse
of that discretion. People v. CGorosteata, 374 I1l. App. 3d 203,
212 (2007). A trial court abuses its discretion when its ruling
is arbitrary, unreasonable, or where no reasonabl e person would
take the view adopted by the court. People v. Sutherland, 223
I11. 2d 187, 272-73 (2006).
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Here, based upon the affidavits contained in the record, the
trial court did not abuse its discretion when it found that
defendant failed to make the required substantial prelimnary
show ng because defendant could not establish that Piper either
knowi ngly and intentionally or with a reckless disregard for the
truth included a false statenent in the conplaint for a search
warrant. See Franks, 438 U S. at 155-56; Corosteata, 374 111,
App. 3d at 212-13 (finding that the defendant failed to make a
substantial prelimnary showing in part because the affidavits
acconpanyi ng his request for Franks hearing did not show that the
of ficer deliberately included fal se statements in his warrant
affidavit). The conplaint for a search warrant indicated that on
three prior occasions the confidential informant's information
had resulted in "positive" warrants. Defendant fails to
hi ghl i ght any reason that Piper shoul d have doubted the
confidential informant's veracity during the instant encounter.
See People v. Creal, 391 IIl. App. 3d 937, 944 (2009) (finding
reckl ess disregard for the truth required proof that the affiant
had serious doubts about the veracity of the allegations
contained in the affidavit or there were circunstances show ng
"obvi ous reasons” to doubt them). Rather, defendant asserts,
relying on the affidavits in support of his notion, that he
established the confidential informant |ied about neeting himin

his home on Septenber 4, because he was not at hone that day.



1-10-0576

Al though the affidavits of defendant's coworkers place him
at the firehouse after 7 a.m, his offer of proof for the prior
seven hours of the day consisted of Lisa's affidavit averring
that he left her hone "sonmetinme" during the early norning hours
of Septenber 4, 2006 and his affidavit averring that he went
directly fromLisa s hone to work. However, these affidavits do
not preclude the possibility that defendant net with the
confidential informant at his hone sonetinme between m dni ght and
7 am It was within the trial court's discretion to find that
defendant's denial regarding the nmeeting did not constitute the
required prelimnary showi ng. See Lucente, 116 Ill. 2d at 153-54
(finding that sworn corroboration elevates a defendant's proffer
of evidence to nore than a nere denial). G ven these facts, the
court did not abuse that discretion when it determ ned, after
bal ancing the statenents in the conplaint for a search warrant
agai nst the affidavits submtted in support of defendant's
notion, that a Franks hearing was not warranted. See Lucente,
116 I11. 2d at 152.

Def endant, on the other hand, contends that the seven hours
were not a sufficient reason to deny hima Franks hearing because
he was able to account for his tinme and there was no indication
when the all eged neeting occurred. Defendant relies on People v.

Caro, 381 I1l. App. 3d 1056 (2008).
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In Caro, the trial court held a Franks hearing after the
defendant filed an affidavit averring that he was at work on the
day of the alleged drug purchase. Caro, 381 Ill. App. 3d at
1063. This affidavit was supported by the affidavits of the
defendant's roommates averring that no one was present in the
apartnent, other than its occupants, when the defendant cane hone
and they did not see himsell any drugs. Caro, 381 IIl. App. 3d
at 1063. This court determ ned on appeal that the defendant
provi ded an alibi corroborated by two affidavits in addition to
his own and that these affidavits contained details sufficient to
subj ect the affiants to perjury charges if they contained fal se
information. Caro, 381 Ill. 3d at 1063. Because the affidavits,
taken as a whole, constituted a prelimnary show ng that a fal se
statenent inplicating the defendant was knowi ngly, intentionally,
or recklessly included in the warrant affidavit, the trial court
did not abuse its discretion when it determ ned that a Franks
heari ng was warranted. Caro, 381 IIl. App. 3d at 1063.

In the instant case, as in Caro, the conplaint for a search
warrant contai ned a date, but not a tinme. However, this court
rejects defendant's argunment that the unaccounted for tinme in the
i nstant case was "not a sufficient reason” to deny hima Franks
hearing. Rather than asserting that Piper lied or acted with a
reckl ess disregard for the truth, defendant essentially argues

that the trial court abused its discretion when it did not find
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t hat defendant's uncorroborated statenent that he was not at hone
between m dnight and 7 a.m constituted a sufficient prelimnary
showing as to warrant a Franks hearing. W disagree.

Here, the trial court determned that defendant failed to
make a prelimnary show ng when, even assum ng that the
confidential informant lied to Piper, there was no way for Piper
to have known of the lie. Although defendant offered
corroboration for his whereabouts after 7 a.m, he only offered
his own unsubstantiated denials with regard to the hours between
m dnight and 7 a.m Lucente, 116 IIl. 2d at 153-54. Based on
these facts, the trial court's determ nation that defendant
failed to nake the necessary showing to warrant a Franks hearing
was not an abuse of its discretion. Caro, 381 Ill. App. 3d at
1062.

For the reasons stated above, the judgnment of the trial
court is affirnmed.

Af firnmed.



