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Justices HOFFMAN and LAMPKIN concurred in the judgment.

ORDER

HELD: Circuit court’s decision not to recharacterize
defendant’s pro se motion for reduction of sentence as a post-
conviction petition may not be reviewed for error; mittimus
amended to reflect an additional two days of pre-sentence custody
credit which does not include the day of sentencing in its
calculation; and order dismissing defendant’s motion affirmed.

Defendant Shawn Williams appeals from an order of the

circuit court of Cook County dismissing his pro se motion for
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reduction of sentence. He contends that the circuit court abused
its discretion in failing to recharacterize his pro se motion as
a petition for relief under the Post-Conviction Hearing Act (Act)
(725 ILCS 5/122-1 et seqg. (West 2006)). He also contends that he
is entitled to an additional three days of pre-sentence custody
credit.

On September 14, 2007, defendant entered a negotiated plea
of guilty to aggravated battery with a firearm, and was sentenced
to 18 years’ imprisonment. The mittimus issued that same day.

Defendant did not attempt to vacate his plea or perfect an
appeal of the judgment entered thereon, but on May 18, 2009,
filed a pro se motion "for reduction of sentence" alleging that
the State forced him to plead guilty to a crime he never
committed. Defendant also alleged that the State had no real
evidence against him.

On May 29, 2009, the circuit court denied defendant’s
motion. In doing so, the court noted that defendant’s motion is
titled "for reduction of sentence," but that it is more akin to a
motion to withdraw a plea of guilty where he alleges that the
State did not have any real evidence and forced him to plead
guilty. The court also noted that in either event the motion was
untimely filed.

On appeal, defendant first contends that the circuit court

erred in failing to recharacterize his pro se motion as a post-
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conviction petition. He requests that this court reverse the
dismissal of his motion and remand this cause for
recharacterization and first-stage post-conviction proceedings.

Pursuant to section 122-1(d) of the Act, a petition which
does not specify in its body or title that it is filed under the
Act, need not be evaluated to determine whether it could
otherwise have stated some grounds for relief under the Act. 725
ILCS 5/122-1(d) (West 2006). In People v. Shellstrom, 216 Ill.
2d 45, 53 n.1l (2005), our supreme court addressed this section in
finding that the circuit court has authority to recharacterize a
pleading as a post-conviction petition, but that it is under no
obligation to do so. The supreme court recently revisited this
issue and explicitly held that in light of Shellstrom and section
122-1(d) of the Act, the circuit court’s decision not to
recharacterize a defendant’s pro se petition as a post-conviction
petition may not be reviewed for error. People v. Stoffel, No.
108500, slip op. at 9 (Ill. Dec. 23, 2010). Applying that ruling
to the circumstances of this case, we may not review for error
the circuit court’s decision not to recharacterize defendant’s
pro se motion for reduction of sentence as a post-conviction
petition.

Defendant also claims that he is entitled to an additional

three days of pre-sentence custody credit. The State responds
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that he is only entitled to an additional two days of credit
because the day of sentencing is not included in the calculation.

In People v. Williams, 394 I11l. App. 3d 480, 481-83 (2009),
appeal allowed No. 109361, this court found little concrete legal
foundation for the split of authority regarding whether a
defendant should receive credit for the day he is sentenced, but
that the concern over double credit was persuasive. Accordingly,
this court held that defendant is not entitled to credit for the
day of sentencing if the mittimus is issued effective that same
day. Wwilliams, 394 Il1ll. App. 3d at 483.

In People v. Jones, 397 Ill. App. 3d 651, 656 (2009), the
court followed the precedent set in Williams, and found that
defendant was not entitled to pre-sentence credit for the day of
sentencing. Accord People v. Willis, 402 Ill. App. 3d 47, 60-61
(2010) . We find no reason to depart with these rulings, and
therefore find that defendant is not entitled to credit for the
day of sentencing since his mittimus issued on the same day.
Based on the period of time he spent in pre-sentence custody,
however, we find that he is entitled to an additional two days of
credit. We therefore order that the mittimus be amended to
reflect a credit of 498 days of pre-sentence custody credit.
People v. McCray, 273 Ill. App. 3d 396, 403 (1995).

In light of the foregoing, we affirm the order of the

circuit court of Cook County, and amend the mittimus.
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Affirmed; mittimus amended.
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