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circumstances allowed under Rule 23(e)(1).

SECOND DIVISION
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_________________________________________________________________

IN THE
APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

_________________________________________________________________

THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the
) Circuit Court of

Plaintiff-Appellee, ) Cook County.
)

v. ) No. 99 CR 23844
)

MICHAEL HILL, ) Honorable
) Thomas V. Gainer,

Defendant-Appellant. ) Judge Presiding.
_________________________________________________________________

JUSTICE KARNEZIS delivered the judgment of the court.
Presiding Justice Cunningham and Justice Harris  concurred

in the judgment.

O R D E R

HELD:  Where defendant provided newly discovered, non-
cumulative, and material evidence in support of his actual
innocence claim that would likely change the result on retrial,
in the form of an eyewitness corroboration for his self-defense
claim, the trial court committed reversible error in denying his
request to file a successive postconviction petition; reversed
and remanded.  
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Defendant, Michael Hill, appeals from an order of the

circuit court denying his request for leave to file a successive

petition for relief under the Post-Conviction Hearing Act (Act). 

725 ILCS 5/122-1(f) (West 2008).  On appeal he contends that the

trial court erred in denying his request where he established an

arguable basis in law and fact in support of his due process

claims of actual innocence, ineffective assistance of counsel,

and a violation of the Supreme Court’s holding in Brady v.

Maryland, 373 U.S. 83 (1963).

In October 2001, following a bench trial, defendant was

convicted of first degree murder and sentenced to 45 years'

imprisonment on evidence that defendant struck and killed James

Shelton with a baseball bat, following an altercation.  At trial,

defendant contended that he acted in self-defense because he

believed the victim was reaching in his waistband for a gun to

shoot him.  Defendant's conviction and sentence were upheld on

appeal.  People v. Hill, 1-01-4289 (2003) (unpublished order

under Supreme Court Rule 23).  Thereafter, defendant filed a pro

se post-conviction petition which was summarily dismissed by the

circuit court and affirmed on appeal.  People v. Hill, 1-04-3459

(2006) (unpublished pursuant to Supreme Court Rule 23).  

Defendant subsequently filed the motion at bar for leave to

file a successive postconviction petition.  Defendant asserted

constitutional violations based on the affidavit of eyewitness
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John Stuckey.  Stuckey averred that he saw defendant strike the

victim in the head with a baseball bat, only after the victim

pulled a dark colored revolver from his waistband.  Stuckey

further reported seeing the victim’s gun fall to the ground and

another person run up to the victim, kick him, and take the gun

before fleeing.  Stuckey averred that he reported his

observations to the University of Chicago Police immediately

following the incident, but was never contacted and presumed the

case was not prosecuted.  

Based on Stuckey's affidavit defendant alleged, inter alia,

that he was actually innocent of first degree murder because he

acted in self-defense, that the State’s withholding of Stuckey’s

exculpatory information was a Brady violation, and that his trial

counsel was ineffective for failing to locate Stuckey and call

him as a defense witness.  The trial court rejected defendant's

claims and denied his motion for leave to file a successive

petition.   

On appeal, defendant claims the trial court erred in denying

his actual innocence, Brady violation, and ineffective assistance

of counsel claims.  For the reasons that follow, we find that the

trial court erred in denying defendant’s motion based on his

actual innocence claim, reverse its ruling, and remand the claim

for second-stage proceedings.  
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The Act contemplates the filing of only one postconviction

petition, and leave of court is a condition precedent to filing a

successive petition.  725 ILCS 5/122-1(f) (West 2008); People v.

Simmons, 388 Ill. App. 3d 599, 605 (2009).  Leave of court may be

granted only where defendant satisfies the cause and prejudice

test (725 ILCS 5/122-1(f) (West 2008)); (People v. Pitsonbarger,

205 Ill. 2d 444, 458 (2005)), or where he is excused from

satisfying that test because he sets forth a legitimate claim of

actual innocence (People v. Ortiz, 235 Ill. 2d 319, 330 (2009)). 

Taking all well-pled facts as true, our review of the denial of a

motion for leave to file a successive postconviction petition is

de novo.  People v. Williams, 392 Ill. App. 3d 359, 367 (2009).  

The due process clause provides defendants relief for claims

of actual innocence based on newly discovered evidence.  Ortiz,

235 Ill. 2d at 333.  Substantively, the evidence supporting an

actual innocence claim must have been discovered after trial; not

cumulative and material; and of such a conclusive character that

it would probably change the result on retrial.  People v.

Morgan, 212 Ill. 2d 148, 154 (2004).  Evidence is newly

discovered if it was discovered after the trial and could not

have been discovered before the trial through due diligence. 

Morgan, 212 Ill. 2d at 154.  

In the instant case, we find that Stuckey's statements

constitute newly discovered evidence.  Stuckey's affidavit states
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that he was never contacted by any attorney or the police after

giving his statement, and that he learned of defendant's

conviction a few months before completing his affidavit in

February 2009.  Thus, Stuckey was not available to defendant as a

witness at trial.   

We further find that the evidence is non-cumulative and

material.  In denying defendant’s petition, the circuit court

found, as the State argues on this appeal, that the affidavit is

cumulative because it merely corroborates defendant's testimony

at trial.  However, the supreme court held in Ortiz, 235 Ill. 2d

at 335-36, that evidence which provides additional facts,

otherwise unavailable to the fact finder, goes beyond mere

corroboration and is not cumulative.  Here, Stuckey’s testimony

goes beyond merely corroborating defendant's statement that he

believed that the victim was reaching for a weapon.  Stuckey

confirms defendant’s belief that the victim actually had a

revolver.  He also explains the absence of the revolver at the

crime scene by stating that the revolver was removed from the

scene by a third party.  None of these facts were before the

trier of fact.  Thus, Stuckey’s testimony is not cumulative

because it provides additional evidence, previously unavailable

to the trier of fact.  Ortiz, 235 Ill. 2d at 335-36.

We find that the affidavit is also material because it

addresses the central issue at trial, whether defendant had a
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reasonable belief that the victim was going to shoot him. 

Stuckey’s testimony that the victim pulled a gun from his

waistband supports defendant’s contention that the victim

intended to shoot him.  Additionally, the absence of a firearm

was central to the trial court's finding of guilt.  Thus, we find

that the affidavit was not cumulative and was material.  Ortiz,

235 Ill. 2d at 336. 

Finally, we find that the affidavit is of such a conclusive

character that it would probably change the result on retrial. 

As noted above, the central issues in defendant's trial were

whether he had a belief that he was in danger of imminent harm

from the victim, and, if so, whether that belief was reasonable. 

The trial court found that defendant did not have a belief at all

that he was at risk of imminent harm based, in part, on no

firearm being introduced at trial, and no witness seeing a

firearm.  After making that finding, the trial court held that

defendant was not eligible for second degree murder, because he

lacked an unreasonable belief that he was in danger of imminent

harm (725 ILCS 5/9-2(a)(2) (West 1998)), and found defendant

guilty of first degree murder. 

Stuckey's testimony directly contradicts the fact finder's

conclusion that the victim was an unarmed passerby, and provides

an eyewitness corroboration that the victim reached into his

waistband, as if to pull out a pistol, in support of defendant's
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contention that he believed the victim intended to shoot him. 

Thus, taking Stuckey's eyewitness account as true, as we must at

this stage, we find it would probably change the result on

retrial.  People v. Hodges, 234 Ill. 2d 1, 20-21 (2009); Ortiz,

235 Ill. 2d at 337.  Therefore, we find that defendant asserted a

valid claim of actual innocence, and hold that the trial court

erred in denying his motion for leave to file a successive

petition.  

In doing so, we note that the State’s response primarily

challenges the believability of Stuckey’s affidavit.  However,

the issue before us in this appeal is whether defendant

successfully pleaded a claim of actual innocence - not whether he

can actually establish it after a hearing.  Because the court’s

judgment was based on the pleading alone, we must take all well-

pleaded facts as true.  People v. Williams, 392 Ill. App. 3d 359,

367 (2009).  We express no opinion as to the ultimate success of

defendant’s claim.  

Accordingly, we reverse the order of the circuit court and

remand this matter for further proceedings under the Act.   

Reversed and remanded.  
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