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NOTICE: Thisorder was filed under Supreme Court Rule 23 and may not be cited as precedent
by an party except in the limited circumstances allowed under Rule 23(e)(1).

IN THE
APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

NORTHBROOK BANK AND TRUST COMPANY,as )
Successor-In-Interest to the Federal Deposit Insurance )
Corporation, as Receiver for RAVENSWOOD BANK, ) Appeal from
) the Circuit Court
Plaintiff-Appellee, ) of Cook County
)
V. ) No. 09 CH 34076
)
LINDA SANCHEZ, )
)
Defendant-A ppellant )
)
(BLUE PLANET CONSTRUCTION, LLC; )
CONTRACTOR'SLIEN SERVICES, INC;; )
IRON TECH, INC.; UNKNOWN OWNERS )
and NONRECORD CLAIMANTS, )
Defendants). )
) Honorable
) Darryl Simko,
)

Judge Presiding.

JUSTICE SALONE delivered the judgment of the court.
Justices Neville and Murphy concurred in the judgment.

ORDER
Held: Interest calculation on a 365/360 basis per annum does not violate the Illinois

Interest Act, Consumer Fraud Act or common law fraud; Dismissal with prejudice
affirmed where no amendment could cure defects in the pleadings.
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1  Thisappea arises from an order of the circuit court which granted plaintiff Northbrook
Bank and Trust Company's (the Bank)* section 2-615 (735 ILCS 5/2-615 (West 2008)) motion to
strike defendant Linda Sanchez's counterclaim and affirmative defenses with prejudice.
Additionally, the trial court also granted the Bank's subsequent motion for summary judgment in
the underlying foreclosure action. On appeal, Sanchez contends that the trial court erred in
dismissing her claims with prejudice and in granting the Bank's motion for summary judgment.
For the following reasons, we affirm.
12 BACKGROUND
13  Therecord reveals that Sanchez obtained aloan from the Bank on or before December
29, 2006. Prior to that date, Sanchez agreed to obtain the loan based on the Bank's
representation that the initial interest rate on the note would be 9.250% per year, and the Bank
prepared the necessary loan documents. The provisions contained in the promissory note that
are relevant to this appeal are asfollows:
"Principal Amount: $1,867,870.00 Initial
Rate: 9.250% Date of Note: December 29, 2006."
"The index currently is 8.250% per annum.
The interest rate to be applied to the unpaid

principal balance of this Note will be at arate of

'Northbrook Bank is the successor in interest to the Federal Deposit Insurance
Corporation as Receiver for Ravenswood Bank, which had the initial loan agreement with
Sanchez. They will be collectively referred to as "the Bank" for purposes of this decision.
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1.000 percentage points over the Index, adjusted if

necessary for any minimum and maximum rate

limitations described below, resulting in aninitial

rate of 9.250% per annum."

"The annual interest rate for thisNoteis

computed on a 365/360 basis; that is, by applying

the ratio of the annual interest rate over ayear of

360 days, multiplied by the outstanding principal

balance, multiplied by the actual number of days the

principal balanceis outstanding.”
14 The Bank filed aforeclosure action against Sanchez as aresult of adefault on the
loan agreement, and Sanchez responded by filing a putative class action counterclaim raising
seven causes of action related to the Bank's alleged scheme to charge commercial borrowers a
higher interest rate than the parties agreed to when they entered into the loan agreement: (1) the
Bank breached the Promissory Note because when the Bank used the 365/360 method to
calculate interest it charged Sanchez above the agreed-upon rate and above the rate required by
the lllinois Interest Act (Interest Act) (815 ILCS 205/1 et seg. (West 2008)), the Promissory
Note and Bank Holiday Act; (2) the Bank violated an oral loan preparation contract if the
Promissory Note was interpreted to allow the Bank to charge interest at a higher interest rate
than agreed upon; (3) the Bank's practice of charging interest on a 365/360 basis violated the

Interest Act because of the Promissory Note's heading and the Interest Act's definition of the
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term "year;" (4) breach of the duty of good faith and fair dealing; (5) violation of the lllinois
Consumer Fraud and Deceptive Practices Act (Consumer Fraud Act) (815 ILCS 505/1 et seq.
(West 2008)); (6) common law fraud; and (7) requesting a declaratory judgment regarding the
annual interest rate due under the Promissory Note. The Bank subsequently filed a motion to
dismiss Sanchez's counterclaim and affirmative defenses pursuant to section 2-6150f the lllinois
Code of Procedure (Code) (735 ILCS 2-615 (West 2008)). Following oral argument on June 18,
2010, thetrial court granted the Bank's motion and dismissed Sanchez's counterclaim and
affirmative defenses with prejudice. The Bank subsequently moved for summary judgment,
which thetrial court granted. Thistimely appeal followed.

15 ANALYSIS
16  On appeal, Sanchez contends that the trial court erred in dismissing her clams with
prejudice and in granting the Bank's motion for summary judgment. Specifically, Sanchez
maintains that: (1) this court's recent decisionsin RBS Citizens, N.A. v. RTG-Oak Lawn, LLC,
407 111. App. 3d 183 (2011) and Asset Exchange |1, LLC v. First Choice Bank, 2011 IL App (1st)
103718 are not controlling, are erroneous and should be disregarded; (2) because sections 9 and
10 of the Interest Act apply to the note, Counts 1, 3 and 7 should not have been dismissed; (2)
because the note is ambiguous, Sanchez's breach of contract claim should not have been
dismissed; (3) because the note is ambiguous and its meaning could not be ascertained by
inspection of the note, Counts 5 and 6 should not have been dismissed; and (4) if the note is
considered in its entirety, its plain language required that Sanchez not be charged more than

9.250% per calendar year.
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17  TheBank filed asection 2-615 (735 ILCS 5/2-615 (West 2008)) motion to dismiss
Sanchez's counterclaim and affirmative defenses. A motion to dismiss under section 2-615
admits all well-pleaded facts and attacks the legal sufficiency of the complaint. LaSalle National
Bank v. City Suites, Inc., 325 11l. App. 3d 780, 790 (2001). We review adismissal under section
2-615 de novo. Visvardisv. Ferleger, 375 11l. App. 3d 719, 724 (2007).

18  Webegin by noting that the issues raised in this appeal have been considered by this
court in two recent cases, RBS Citizens, National Association v. RTG-Oak Lawn, LLC, 407 III.
App. 3d 183 (2011), and Asset Exchange |1, LLC v. First Choice Bank, 2011 IL App (1st)
103718,2 both of which upheld the tria court's dismissal of all claims with prejudice.

19 InRBSCitizens, an interlocutory appeal challenged the trial court's orders striking and
dismissing with prejudice certain affirmative defenses and counterclaims raised by defendantsin
response to an action to foreclose on a junior mortgage by the plaintiff bank. RBS Citizens, 407
[1l. App. 3d at 184. In response to the foreclosure action, defendants filed an answer containing
affirmative defenses and counterclaims based on alleged violations of the Interest Act, the duty
of good faith and fair dealing, the Consumer Fraud Act, and common law fraud. RBS Citizens,
407 111. App. 3d at 185. The alegations revolved around the general contention that RBS did not
disclose its method of computing and charging interest, and unlawfully increased the amount of
interest charged on the initial loan. RBS Citizens, 407 I1l. App. 3d at 185. Theinterest on the

loan was computed using the 365/360 method. RBS Citizens, 407 I1l. App. 3d at 188.

AWe note that Sanchez's counsel represented the plaintiffsin Asset Exchange and other
partiesin other similar cases currently pending before this court.
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110 The court concluded that the interest provision contained in the loan clearly
communicated "that the interest rate would be ‘computed’ on a 360-day year, while interest
‘charged’ would be based on the number of actual days that occurred (i.e., based on a 365-day
year)." RBSCitizens, 407 Ill. App. 3d at 189. The court further noted that the phrase per annum
did not appear in the interest provision, and concluded that the language was not ambiguous.
RBS Citizens, 407 11l. App. 3d at 189. The court further concluded that the unambiguous interest
terms were set out in the first paragraph of the Note and nothing in the record indicated that the
terms were conceal ed from defendants or that they were somehow improperly induced into
signing the Note. RBS Citizens, 407 Ill. App. 3d at 190. Additionally, the court concluded
because the duty of good faith and fair dealing does not arise out of precontractual actionsand is
only applicable to the conduct of parties to an existing contract, any allegations relating to the
formation of the Note did not implicate the duty of good faith and fair dealing. RBS Citizens,
407 11l. App. 3d at 191. Further, the court found that defendants fraud claims, which were
predicated upon an assertion that the interest calculation method employed was deceptive and
based on misrepresentations and fal se statements made by RBS, failed because the court had
already determined that the Note's interest provision was unambiguous, and an examination of
the interest charged by RBS indicated no deviation from the terms of the loan. RBS Citizens, 407
I1l. App. 3d at 192. Finally, the court concluded that defendants' claims were properly dismissed
with prejudice because they were all based on a claim that the interest provision in the Note was
ambiguous, while it was clear from a"cursory reading” that the terms were not ambiguous, and

this defect could not be cured by amendment of the pleadings. RBS Citizens, 407 1II. App. 3d at
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193.
111 A similar set of facts were presented in Asset Exchange. Asset Exchange was alimited
liability company that entered into a commercial loan agreement with the Bank which calcul ated
interested on a 365/360 basis. Asset Exchange, 2011 IL App (1st) 103718, 4. Specifically, just
asin the case at bar, the payment section provided that:
"The annual interest rate for this Note is computed on a

365/360 basis; that is, by applying the ratio of the annual interest

rate over ayear of 360 days, multiplied by the outstanding

principal balance, multiplied by the actual number of daysthe

principal balanceis outstanding.” Asset Exchange, 2011 IL App

(1st) 103718, 1 4.
Plaintiff alleged that the Bank acted deceptively and used a 360-day year to calculate interest
despite alegedly conflicting provisions mandating the use of a"per annum" interest rate. Asset
Exchange, 2011 IL App (1st) 103718, 1 19.
112 Thecourt first noted that the Interest Act does not apply to transactions involving
corporations. Asset Exchange, 2011 IL App (1st) 103718, 121. The court further noted that
even if the Interest Act did apply, section 4(5) of the Interest Act was recently amended to clarify
the issue of whether the 365/360 interest calculation wasillegal or improper. Asset Exchange,
2011 IL App (1st) 103718, 1 22. The amendment states, " '[f]or purposes of item[ ] (&) * * * of
subsection (1) of this Section, arate or amount of interest may be lawfully computed when

applying the ration of the annual interest rate over ayear based on 360 days.' " Asset Exchange,
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2011 IL App (1st) 103718, 1 22, quoting 815 ILCS 205/4(5) (West 2010) (added by Pub. Act 96-
1421 (eff. Aug. 3, 2010)). The court further concluded that even if section 9 and 10 of the
Interest Act applied, the result would be the same because the payment section of the Note
provided the time period for calculation of interest and defined a year as 360 days, so sections 9
and 10 does not apply. Asset Exchange, 2011 IL App (1st) 103718, 128, 34. Additionally, the
court found that there was no breach of contract because the Bank complied with the
unambiguous terms of the Note and the record did not indicate that the terms of the Note were
concealed from the plaintiff or that plaintiff was improperly induced into signing the Note. Asset
Exchange, 2011 IL App (1st) 103718, 1139. Finally, regarding plaintiff's common law fraud
allegation, the court noted that plaintiff had an opportunity to read the Note prior to signing and
again that the terms of the Note were unambiguous. Asset Exchange, 2011 IL App (1st) 103718,
19 43, 44. The court ultimately affirmed the trial court's dismissal of plaintiff's complaint. Asset
Exchange, 2011 IL App (1st) 103718, 1 46.

113 Despite Sanchez's contention to the contrary, the same result is warranted here. Each of
the arguments advanced by Sanchez in this appeal have been raised and previously considered
by this court and we are not persuaded by Sanchez's arguments that this court's prior decisions
are erroneous and not controlling. Asnoted in Asset Exchange, the Interest Act does not apply
to corporate |oan transactions, thus Sanchez's contention that the Note violated section 9 and 10
of the Interest Act iswithout merit. Moreover, as previously determined by this court, the
terms of the Note related to interest calculations on a 365/360 basis are not ambiguous and do

not violate the Interest Act, Consumer Fraud Act nor common law fraud. Additionally, Sanchez
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had the opportunity to review the Note prior to executing it and there is no allegation of
inducement by the Bank for Sanchez's agreement to the Note'sterms. Contrary to Sanchez's
argument, areading of the Note'stermsin its entirety clearly indicates that the interest rate was
calculated over ayear of 360 days.

114 As Sanchez has raised no new arguments for the court's consideration, we uphold

this court's decisions in RBS Citizens and Asset Exchange. Aswe have previously concluded
that dismissal with prejudice is warranted where no amendment to the pleadings could cure any
defects (RBS Citizens, 407 I1l. App. 3d at 193), we find that the trial court properly dismissed
Sanchez's counterclaim and affirmative defenses with prejudice.

115 Sanchez also contends that the trial court erred in granting the Bank's motion for
summary judgment. We review the grant of summary judgment de novo. Millenium Park Joint
Venture, LCC, v. Houlihan, 241 111. 2d 281, 309 (2010). Summary judgment is proper if, and
only if, the pleadings, depositions, admissions, affidavits and other relevant matters on file show
that there is no genuine issue of material fact and that the movant is entitled to judgment as a
matter of law. Illinois Farmers Insurance Co. v. Hall, 363 IlI. App. 3d 989, 993 (2006). In

reviewing the grant of summary judgment, the court must " ‘determine whether the record
reveals disputed issues of material fact or errorsin entering judgment as a matter of law.' "
Makowski v. City of Naperville, 249 11l. App. 3d 110, 115 (1993).

116 Sanchez does not make any specific arguments or provide support for her contention that

the trial court erred in granting the Bank's motion for summary judgment. The failure to comply

with Illinois Supreme Court Rule 341(h)(7) (11l S. Ct. R. 341(h)(7) (eff. Sept. 1, 2006)) and
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provide this court with a coherent argument supported by citations to the record and relevant
authority waives an issue on appeal. Roe v. Jewish Children's Bureau of Chicago, 339 I1l. App.
3d 119, 125 (2003). Accordingly, Sanchez has waived this issue on appeal .

117 CONCLUSION
118 For the foregoing reasons, the judgment of the circuit court of Cook County is affirmed.

119 Affirmed.

-10-



