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No. 1-11-0204

IN THE
APPELLATE COURT OF ILLINOIS

FIRST JUDICIAL DISTRICT

UNICUS PERFORMANCE TRAINING, LLC, ) Appeal from the
) Circuit Court of

Plaintiff-Appellant, ) Cook County.
)

v. ) 10 L 7627
)

JOEL JOHNSON, Individually, and LINCOLN PARK )
YOUNG PROFESSIONALS, LLC, ) Honorable

) Joan Powell,
Defendants-Appellees. ) Judge Presiding.

JUSTICE NEVILLE delivered the judgment of the court.
Justices Murphy and Salone concurred in the judgment.

ORDER

¶ 1 Held: Evidence of the plaintiff's past experience with similar advertising campaigns 
sufficiently proved that the breach of contract by failing to send the advertisements caused
the plaintiff to lose profits, and therefore the trial court erred when it failed to award
damages for lost profits as too speculative.  The trial court correctly dismissed the plaintiff's
consumer fraud claim where the plaintiff failed to specify any false representations the
defendant made, apart from the false promise that formed the basis for the breach of contract
claim. 
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¶ 2 Unicus Performance Training, LLC (Unicus), sued Lincoln Park Young Professionals, LLC

(LPYP), and Joel Johnson on July 1, 2010, for breach of contract and consumer fraud, alleging that

LPYP failed to send an email advertisement for Unicus that LPYP had promised to distribute to its

members.  The court entered a default judgment against the defendants, but it awarded Unicus only

$1,000 in damages  for breach of contract, and it struck the claim for consumer fraud.  Unicus now

appeals.

¶ 3 We hold that Unicus sufficiently proved that the breach of contract caused it to lose profits,

so the trial court should have awarded greater damages. The trial court correctly dismissed the

consumer fraud claim because Unicus failed to specify the false representations that LPYP allegedly

made, apart from the false promise that forms the basis for the claim for breach of contract.  Unicus

cannot recover for the false promise as a kind of consumer fraud because Unicus did not show that

the promise formed part of a fraudulent scheme.  Thus, we modify the judgment to include an award

of damages for lost profits, and we affirm the judgment as modified.

¶ 4 BACKGROUND

¶ 5 We accept as true all factual allegations from Unicus's complaint because the defendants

never answered the complaint.  Walgreen Co. v. American National Bank & Trust Co., 4  Ill. App.

3d 549, 557 (1972).  According to the complaint, Unicus offered a range of physical fitness

programs.  It sought to market its services to potential clients in Chicago.  In October 2007, Unicus

contacted LPYP to find out about advertising to LPYP members.  Joel Johnson, acting as an agent

for LPYP, told Unicus that advertisements sent through LPYP listserves would reach more than

100,000 persons and that LPYP members had a median income of $96,000 per year.  Johnson said
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that in exchange for $1,000, LPYP would send two advertisements to its listserves.  Unicus accepted

the offer, and on January 31, 2008, Unicus gave LPYP $1,000.  When LPYP failed to send the

advertisement by July 2008, Unicus demanded a refund of its $1,000 payment.  LPYP offered to

repay $750, but Unicus rejected the offer.  LPYP has neither sent out the advertisement nor refunded

the payment.  Unicus filed a breach of contract count to recover the $1,000 payment and the profits

it reasonably expected to earn from the advertisements.  Unicus added a count for violation of the

Consumer Fraud and Deceptive Business Practices Act (Consumer Fraud Act) (815 ILCS 505/1 et

seq. (West 2008)), repeating the allegations of the breach of contract claim and adding:

"70.  During the conversations between LPYP and UNICUS, LPYP 

made material representations of fact that it intended UNICUS to rely

on.

71.  LPYP knew that the material representations made to UNICUS

included statements regarding its list serves and/or membership were

false and/or misleading.

72.  LPYP *** knew that UNICUS would rely on the statements

made [by] LPYP in forming the Agreement between the parties.

73.  The acts of LPYP are unfair and deceptive practices ***.

74.  LPYP's acts were done intentionally, willfully or with reckless

indifference to the rights of UNICUS.

75.  UNICUS relied on the representations of LPYP and was injured.

76.  LPYP solicits business from the business community in the City
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of Chicago and regularly transacts with Illinois consumers."

¶ 6 In support of its claim for lost profits, Unicus presented affidavits from both of its owners,

who explained that Unicus's services included specific planned exercises, individual physical fitness

assessments and training, and consultation on nutrition and meal planning.  One owner emphasized

the success of its "Wedding Boot Camp" program, in which Unicus helped its clients get to their best

physical condition by the dates of their weddings.  The owner said that Unicus had used email

advertising in the past with considerable success.  Unicus recruited about 35% of its clients through

email advertising.  Unicus only uses email lists where the persons on the list expressly opted to

receive email advertisements.  A little less than 10% of the recipients of their email advertisements

open the email, and a little less than 10% of the persons who open the email then click on the link

provided in the email to see the full advertisement that details Unicus's services.  Around nine tenths

of one percent (.9%) of their email recipients purchase their services.  Their clients pay them an

average of $1,300 per year, and they have historically kept profits of about 35% of total revenue,

so they expect to earn an average profit of about $455 per client per year.

¶ 7 The other owner provided statistical detail on the responses for some of its past email

advertising campaigns.  For nine separate email campaigns, Unicus sent out as few as 3,700 and as

many as 10,000 emails, for an average of 7,400 emails.  As few as 5%, and as many as 20%, of

recipients opened the emails, for an average of almost 9%.  Those who opened the emails clicked

through to see the advertisements at least 3.6% of the time, and one email earned a click through rate

of 29%.  On average, almost 13% of the recipients who opened the emails saw the ads, and most of

the persons who saw the ads actually contacted Unicus.  On average, about 70% of the persons who
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contacted Unicus after seeing an email advertisement bought services from Unicus.  For the nine

specific email campaigns, email recipients actually contacted Unicus at rates ranging from .2% to

1.8%, with an average of almost 1%.  The owner also provided Unicus's overall statistics, which

showed that from September 2008 until September 2010, it sent more than 1 million email ads, and

those ads generated almost 9000 clicks through, where the recipients viewed the ads.

¶ 8 Based on this experience, the owner estimated that if LPYP sent Unicus emails to its 100,000

members, Unicus would expect almost 1000 to click through to view the ads, resulting in some 600

active clients.  Since most of Unicus's clients stay with its programs for several years, Unicus

expected the 600 clients to generate profits in excess of $350,000.

¶ 9 Unicus's attorney submitted an affidavit detailing the amount he billed Unicus for his

services.  Unicus sought to recover the attorney's fees as part of the relief available under the

Consumer Fraud Act.

¶ 10 The trial judge focused solely on the experience with the Wedding Boot Camp program,

which generated less revenue and profit per client than Unicus's other services.  The court ruled:

"Unicus *** anticipated that the *** advertisements would engender

business for Unicus as some in this group would sign up for the

'Wedding Boot Camp' program.

* * *

*** Unicus has provided information that it use[d] e-mail

advertisements in the past and currently and that such e-mail

advertisements generate a good amount of their income.  One
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relevant example showed that the 'Wedding Boot Camp', when

previously advertised at a discounted price through the

Weddingchannel.com in August of 2010 and targeted specifically to

that channel's list of brides who 'opted-in' (choosing to receive e-

mails from that channel) generated nearly $9,000.00 for Unicus from

forty-one people who became clients[.]

*** What Unicus fails to provide this Court is any foundation

establishing that evidence submitted is admissible as it relates to

LPYP and their alleged list of young professionals; what percentage,

if any, opt-in to LPYP advertising; what percentage, if any, are young

brides or grooms 'to be'.

*** Unicus seeks *** its expectation amount of revenue that

could have been generated by LPYP list serve individuals signing up

for the Wedding Boot Camp fitness program.  Further, such

expectation amount is too speculative."

The court dismissed the consumer fraud claim for lack of specificity and awarded Unicus $1,000

for breach of contract.  Unicus filed a timely notice of appeal.

¶ 11 ANALYSIS

¶ 12 Defendants have not filed a brief in this appeal.  We will decide the appeal on the basis of

Unicus's brief alone. See First Capitol Mortgage Corp. v. Talandis Corp., 63 Ill. 2d 128, 133 (1976).
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¶ 13 Damages for Breach of Contract

¶ 14 We will not disturb the trial court's award of damages unless the trial court's finding was

manifestly erroneous.  Schatz v. Abbott Laboratories, Inc., 51 Ill. 2d 143, 149 (1972).  In an action

for breach of contract, the plaintiff may recover the damages which "naturally and generally result

from [the] breach." Midland Hotel Corp. v. Reuben H. Donnelley Corp., 118 Ill.2d 306, 318 (1987). 

When the breach involves the failure to display an advertisement, since the parties use the

advertisement as a means of "attracting new customers and stimulating new growth and thereby

increasing profits," the parties should reasonably expect lost profits to form part of the damages for

the breach.  Midland Hotel, 118 Ill.2d at 318-19.

¶ 15 However, "recovery of lost profits cannot be based upon conjecture or sheer speculation.

[Citation.]  It is necessary that the evidence afford a reasonable basis for the computation of

damages."   Midland Hotel, 118 Ill.2d at 316.  Our supreme court explained:

"Lost profits, by their very nature, will always be uncertain to

some extent and incapable of calculation with mathematical

precision. [Citation.]  For this reason, the law does not require that

lost profits be proven with absolute certainty. Rather, the evidence

need only afford a reasonable basis for the computation of damages

which, with a reasonable *** degree of certainty, can be traced to

defendant's wrongful conduct. [Citation.]  Defendants should not be

permitted to escape liability entirely because the amount of the

damage they have caused is uncertain. To do so would be to
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immunize defendants from the consequences of their wrongful

conduct."  Belleville Toyota, Inc. v. Toyota Motor Sales, USA,

Inc., 199 Ill.2d 325, 361 (2002).

The United States Supreme Court said that "[t]he proof of future profits by the evidence of past

profits in an established business gives a reasonable basis for a conclusion." Palmer v. Connecticut

Railway & Lighting Co., 311 U.S. 544, 559 (1941).

¶ 16 We found no Illinois case with very similar evidence of lost profits, but Migerobe, Inc. v.

Certina USA, Inc., 924 F.2d 1330 (5th Cir. 1991), provides useful guidance.  In Migerobe, a retailer

used advertisements for loss leaders to bring customers to his store, and he thereby increased sales. 

A promotion in 1982 using sales of certain watches at a deep discount produced an 87% increase

in sales over the prior week; a similar promotion in 1983 generated a 69% sales increase.  In 1987,

Migerobe agreed to sell a different maker's watches at a similar discount, but that watchmaker,

Certina, breached the contract.  The jury awarded damages for the lost profits on expected sales of

Certina watches, and it also awarded damages for profits lost on other items when the store did not

earn the projected sales increase it expected from a sale with the loss leader.  The Migerobe court

said:

"[W]e do not believe that a sales estimate based on historical data

from similar advertising campaigns would have rendered this

estimate speculative or uncertain. [Citations.]  Certina is not entitled

to complain about Migerobe's inability to provide a more precise

- 8 -



1-11-0204

estimate when such precision has been made all but impossible

because of Certina's own breach."  Migerobe, 924 F. 2d at 1339.

¶ 17 Unicus here presented similar evidence of past results from other promotions using email. 

The trial judge rejected Unicus's evidence as too speculative on two bases: (1) no evidence showed

how many of LPYP's members might have some interest in the Wedding Boot Camp, and (2) Unicus

failed to prove that LPYP's members had opted-in to receive advertisements from LPYP.

¶ 18 The trial court apparently misconstrued the documentary evidence.  The past experience

involved many of Unicus's programs, not just the Wedding Boot Camp with emails targeted to

engaged couples.  The Wedding Boot Camp promotions did not generally generate higher response

levels than the other promotions, except that a Groupon offer had an unusually high response rate

that generated actual contacts with 1.8% of the email recipients.  The promotion prepared for

distribution through LPYP did not specially focus on the Wedding Boot Camp option.  The average

rate of actual contacts of almost 1% came from emails advertising all of Unicus's services, not just

the Wedding Boot Camp.  The evidence does not support the court's conclusion that the lack of

information about engaged members of LPYP makes Unicus's profit projections too speculative.

¶ 19 Also, when LPYP offered to distribute the advertisement through emails to its members,

Unicus could reasonably infer that LPYP members opted in to receive email advertisements through

LPYP.  LPYP prevented Unicus from getting better proof because LPYP, which has special access

to its member list and special knowledge of the membership terms, refused to respond to the

complaint, and Unicus never had the opportunity to initiate discovery.
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¶ 20 In its brief, Unicus requested damages for breach of contract "in an amount not less than $45,

500," which it calculated as the profit it reasonably expected to earn from 100 new clients.  At a sign

up rate of .1%, less than half of the worst sign up rate it experienced from the comparable email

promotions, the emails to the promised 100,000 members of LPYP would generate 100 new clients. 

We agree with Unicus that its evidence proves with reasonable certainty that it lost at least that

amount in net profits when LPYP breached the contract.  Accordingly, we modify the award of

damages to increase it by $45,500.

¶ 21 Consumer Fraud

¶ 22 By dismissing the claim for consumer fraud without hearing evidence, on the basis of the

lack of specificity in the complaint, the trial court dismissed the claim with prejudice for failure to

state a cause of action.  See 735 ILCS 5/2-615 (West 2008): Illinois Graphics Co. v. Nickum, 159

Ill. 2d 469, 484 (1994).  On appellate review, we must decide whether the factual allegations of the

complaint, construed in the light most favorable to Unicus, sufficiently state a cause of action for

which the courts can grant relief.  Canel v. Topinka, 212 Ill. 2d 311, 317-18 (2004).  A plaintiff

seeking to recover for consumer fraud must plead the cause of action with "the same particularity

and specificity as that required under common law fraud." Connick v. Suzuki Motor Co., 174 Ill. 2d

482, 501 (1996).    A court of review determines de novo whether the trial court correctly dismissed

the claim.    Canel, 212 Ill. 2d at 317-18.

¶ 23 Unicus alleged that LPYP's "statements regarding its list serves and/or membership were

false and/or misleading."  Unicus does not specify which statements were false or in what way the
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statements varied from the truth.  Unicus alleged that LPYP said its members have a median income

in excess of $96,000 per year, and that an email promotion would reach over 100,000 individual

members of LPYP.  Unicus does not allege that either statement was false.  LPYP also said that it

would email Unicus's advertisements to its members, and Unicus alleged that the statement proved

false.  However, the Consumer Fraud Act provides no relief for a mere breach of a contractual

promise.  Avery v. State Farm Mutual Automobile Insurance Co., 216 Ill. 2d 100, 169 (2005).  

¶ 24 Our supreme court has elaborated: 

"While it is true that misrepresentations of intention to

perform future conduct, even if made without a present intention to

perform, do not generally constitute fraud (citation), this court has

recognized an exception to this rule. Under this exception, such

promises are actionable if 'the false promise or representation of

future conduct is alleged to be the scheme employed to accomplish

the fraud.' "  HPI Health Care Services, Inc. v. Mt. Vernon Hospital,

Inc., 131 Ill. 2d 145, 168 (1989) (quoting Steinberg v. Chicago

Medical School, 69 Ill. 2d 320, 334 (1977)). 

At the prove-up, Unicus sought to invoke this exception by presenting evidence that several other

individuals and businesses had sued LPYP.  However, to use the exception, Unicus would need to

plead and prove that LPYP made false representations to the claimants in the other suits, and that

it made the representations as part of a fraudulent scheme.  Unicus has not pled or proved whether
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the other suits involved any misrepresentations or breach of contract, let alone whether the lawsuits

establish a fraudulent scheme.  Because the complaint completely fails to specify the allegedly false

representations LPYP made, the trial court properly dismissed the consumer fraud claim.  See

Connick, 174 Ill. 2d at 502-03; Chatham Surgicore, Ltd. v. Health Care Services Corp., 356 Ill. App.

3d 795, 805 (2005).

¶ 25 CONCLUSION

¶ 26 The evidence of Unicus's past experience with similar email advertising campaigns

sufficiently proves that Unicus lost at least $45,500 in expected profits when LPYP refused to send

Unicus's email to LPYP's members.  Therefore, we increase the award of damages to include these

proven lost profits. Finally, because Unicus's complaint fails to specify any false representations

LPYP made, apart from the false promise that forms the basis for the breach of contract claim, we

find that the trial court correctly dismissed Unicus's consumer fraud claim.

¶ 27 Modified in part and affirmed as modified.

- 12 -


