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v. ) No. 10 CR 17359
)

HENRY BROWN, ) Honorable
) Maura Slattery Boyle,

Defendant-Appellee. ) Judge Presiding.
______________________________________________________________________________

JUSTICE KARNEZIS delivered the judgment of the court.
Justices Hall and Rochford concurred in the judgment.

O R D E R

¶ 1 Held:  Where the trial court's credibility determination was not against the manifest
weight of the evidence, it did not err in granting the defendant's motion to quash arrest and
suppress evidence.

¶ 2 The State appeals from an order of the circuit court granting the pretrial motion of

defendant, Henry Brown, to quash arrest and suppress evidence.  On appeal, the State contends

that probable cause to arrest existed because defendant was not seized until after the police

recovered the objects he dropped.  In the alternative, the State contends that defendant's brief
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detention while the objects were being recovered was permissible.  The State further contends

that the trial court's determination that the testifying officer was not credible is against the

manifest weight of the evidence.

¶ 3 For the reasons that follow, we affirm.

¶ 4 Defendant was arrested in Chicago on September 4, 2010.  After being charged with

possession of a controlled substance, he filed a motion to quash arrest and suppress evidence.  In

the motion, he asserted that his conduct prior to his arrest was not such as would reasonably be

interpreted by the arresting officers as constituting probable cause that he had committed or was

about to commit a crime.

¶ 5 At the hearing on the motion, Chicago police officer Mayer testified that about 10 p.m.

on September 4, 2010, he was on patrol with his partners when he saw defendant standing on a

sidewalk along a fence in front of a residence, near a bicycle.  According to Officer Mayer,

defendant "was just kind of loitering out there for a little bit."  The officers stopped their car, and

from a distance of about 10 feet, Officer Mayer shined a light on defendant.  He noticed that

defendant was sweating profusely, with sweat coming from his forehead and face.  Officer

Mayer asked him, "Sir, are you okay?"  Defendant looked at Officer Mayer and threw something

to the ground.

¶ 6 Officer Mayer testified that he and his partners got out of the car and approached

defendant.  Officer Mayer picked up the object defendant had thrown to the ground and noted it

was four clear plastic bags, each containing a white powder substance which he suspected was

heroin.  He and one of his partners did a custodial search on defendant, during which they found

four more bags in defendant's right front pants pocket.  After the search was completed, one of

the officers handcuffed defendant.
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¶ 7 Following arguments, the trial court granted the motion to quash and suppress.  In the

course of doing so, the trial court made the following statement:

"All right.  The court has heard the testimony in this case of

Officer Mayer who indicates in September of this year he was on

duty at 10:30 p.m. in the vicinity or on the block of 7500 South

Ellis.

He along with two partners were on surveillance, they say

[defendant] -- I'm sorry, on patrol and they saw [defendant]

standing by a fence, not talking to anybody, not near anybody, near

a bike.  Flashed the light on him, he's sweating profusely.  Are you

okay?

Officer Mayer indicates then at that point [defendant] drops

a bag, the bag is recovered, and a subsequent search for additional

bags are found.

The question here is whether or not there was probable

cause to detain.  He's standing there -- I find that the officer

testified credibly.  However, motion to suppress is granted.

I believe that there was not enough probable cause, and

that's the court's ruling."

¶ 8 The State subsequently filed a motion for reconsideration.  After hearing the parties'

arguments at the hearing on the motion, the trial court denied the motion.  The court explained

its decision as follows:

"The court has heard the arguments of the parties in this

case and also recalls the facts.
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The officer was one of three other officers in a tactical

vehicle on patrol.  That date, September 4th, at approximately

10:03 in the evening, were able to observe, some distance away,

anywhere from fifteen to twenty feet, [defendant] sweating

profusely.

They shine a flashlight, high beam, on him.  Lo and behold,

he drops the narcotics.  They approach.  They see him drop it, you

know.  They state they see him drop it.

The court feels there was no probable cause.  The court is

questioning the credibility and the statements issued.  Ten o'clock

at night, at a distance, in a moving vehicle, that you can see

anywhere from fifteen to twenty-five feet away somebody

sweating profusely.  And then shine a flashlight and they just

happen to drop the narcotics.

Your motion to reconsider is denied.  And that is on

credibility."

¶ 9 On appeal, the State contends that the trial court erred in granting defendant's motion to

quash and suppress.  The State argues Officer Mayer's testimony established that probable cause

existed prior to defendant's arrest and that defendant was not seized until after the dropped

objects were recovered.  The State further argues that the officer's testimony at the suppression

hearing was credible, and that the trial court's "about-face" credibility determination at the

hearing on the motion for reconsideration was against the manifest weight of the evidence.

¶ 10 An appeal from a trial court's ruling on a motion to quash and suppress presents mixed

questions of fact and law.  People v. McDonough, 239 Ill. 2d 260, 265-66 (2010).  We accord
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great deference to the trial court's factual and credibility determinations, and will disturb them

only if they are against the manifest weight of the evidence.  McDonough, 239 Ill. 2d at 266;

People v. Sorenson, 196 Ill. 2d 425, 431 (2001).  This deference is grounded in the reality that

the trial court is in a superior position to observe the witnesses' demeanor, weigh their

credibility, and resolve conflicts in their testimony.  Sorenson, 196 Ill. 2d at 431.  Factual and

credibility findings are against the manifest weight of the evidence only if the opposite

conclusion is clearly evident.  People v. Wells, 403 Ill. App. 3d 849, 854 (2010).  We review de

novo the trial court's ultimate determinations with respect to probable cause or reasonable

suspicion.  Sorenson, 196 Ill. 2d at 431.

¶ 11 Here, the trial court determined that Officer Mayer was not credible.  We reject the

State's argument that this determination was against the manifest weight of the evidence because

it was an "about-face" from the trial court's statement at the conclusion of the motion to quash

and suppress that it found Officer Mayer testified credibly.  We have examined the trial court's

statements following both hearings and do not agree that they are inherently contradictory.  At

the motion to quash and suppress, the trial court did utter the words, "He's standing there -- I find

that the officer testified credibly."  However, when taken in context, we agree with defendant

that the trial court may have meant only that it found the testimony that defendant was "standing

there" to be credible.  It is well-established that the trier of fact is free to accept or reject as much

or as little of a witness's testimony as it pleases.  People v. McCarter, 2011 IL App (1st) 092864,

¶ 22; People v. Howard, 376 Ill. App. 3d 322, 329 (2007).  When afforded an opportunity to

clarify and expand upon its findings, the trial court made it abundantly clear that it did not find

the remainder of the officer's testimony credible.  The trial court not only stated it was

specifically questioning the credibility of Officer Mayer's statements, but also, when announcing

its decision to deny the motion to reconsider, said, "And that is on credibility."
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¶ 12 After reviewing the record, we cannot conclude that the trial court's determination that

Officer Mayer's testimony was incredible was against the manifest weight of the evidence.  The

trial court saw and heard the officer testify and was in the best position to evaluate his credibility

as a witness.  As a court of review, it is not our place to substitute our judgment for the trial

court's on issues of credibility.  Nothing in the record compels us to find that the opposite

conclusion is clearly evident.

¶ 13 Having found that the trial court's credibility determination was not against the manifest

weight of the evidence, we conclude that the trial court did not err in finding a lack of probable

cause and in granting defendant's motion to quash and suppress.

¶ 14 For the reasons explained above, we affirm the judgment of the circuit court.

¶ 15 Affirmed.
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