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NOTI CE: This order was filed under Suprenme Court Rule 23 and may
not be cited as precedent by any party except in the limted
ci rcunst ances all owed under Rule 23(e)(1).

FI FTH DI VI SI ON
Decenmber 30, 2011

IN THE
APPELLATE COURT OF ILLINO S
FI RST JUDI Cl AL DI STRI CT

MERS/ U. S. Bank, et. al., Appeal fromthe
Circuit Court of

Plaintiffs-Appellees, Cook County.

V. No. 08 CH 33616
MONZELLA YOHANUS JOHNSON, et al ., Honor abl e
Panel a Hughes-
G |l espie,

N N N N N N N N N N

Def endant s- Appel | ant s. Judge Presi di ng.

JUSTI CE HOWNBE del i vered the judgnent of the court.
Presiding Justice Epstein and Justice Joseph Gordon
concurred in the judgnent.

ORDER

HELD: Because defendants' section 2-1401 energency petition
ultimately did not seek to challenge a final order previously
entered by the trial court, the court did not err in striking the
not i on.

1 1 Defendants Monzell a Yohanus Johnson and Marcia Essie Johnson
appeal fromthe trial court's order striking their section 2-1401

(735 I'LCS 5/2-1401 (West 2010)) "energency" petition to vacate a
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prior foreclosure judgnent the court entered in June 2009. For
the reasons that follow, we affirmthe trial court's order.

1 2 BACKGROUND
1 3 The record reflects defendants defaulted on a $420, 000
nortgage shortly after it was issued by New Century Mortgage on
August 17, 2006. New Century Mortgage desi gnated Mortgage
El ectroni c Registration Systens, Inc. (MERS) as nom nee and
nort gagee. A foreclosure action was subsequently initiated by
MERS agai nst defendants. On June 3, 2009, MERS filed a notion
with the trial court to substitute U S. Bank National Association
(U.S. Bank) as plaintiff in the foreclosure action and enter a
default judgnent of foreclosure against both defendants. On the
sane date, the trial court allowed the substitution and entered a
default order granting a judgnent of foreclosure against the
nort gaged property. The defendants filed a notion to vacate the
default order on Septenber 9, 2009, which was denied by the trial
court.
1 4 The property was sold for $471,863.73 at a foreclosure sale
on Novenber 3, 2009. Def endants filed two appeals with this
court—the first on Septenber 23, 2009, and the second on
Decenber 30, 2009--contendi ng we shoul d vacate the forecl osure
judgnment. Both appeals were denied by this court on

jurisdictional grounds because no final and appeal abl e order had
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been entered by the trial court. The trial court entered a final
order approving the foreclosure sale on February 26, 2010.

1 5 Defendants filed a notion to vacate the sale and the

forecl osure judgnment on March 24, 2010. The trial court vacated
both the sale and the foreclosure judgnent on June 3, 2010,
finding the affidavit presented by plaintiff to support the
forecl osure judgnment was "wholly insufficient.” Defendants were
then granted 14 days to file an answer to plaintiff's anmended
conplaint. The court held "neither party shall file any pl eading
wi t hout prior leave of court.” Plaintiff filed a new affidavit
in support of its amended conpl aint.

1 6 The trial court struck defendants' answer to the anended
conpl aint on Septenber 8, 2010, but granted defendants |eave to
file a section 2-619 (735 ILCS 5/2-619 (West 2010)) notion to
dism ss. Defendants instead filed an "energency petition” under
section 2-1401 of the Illinois Code of Civil Procedure (Code)
(735 I'LCS 5/2-1401 (West 2010)), alleging the June 2009 judgnent
of foreclosure was a nullity, which caused the trial court to

| ose subject matter jurisdiction over the nmatter once the court
vacated its prior judgnent based on the insufficient affidavit.
Following a hearing, the trial court struck defendants' 2-1401
petition and granted plaintiff the right to re-file its summary

judgnment notion with the new affidavit in support.
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1 7 Defendants appeal fromthe court's October 2010 order. No
Rul e 304(a) | anguage was included in that order by the trial
court to make it final and appealable. 11l. S. . R 305(a)
(eff. Jan. 1, 2006).

1 8 ANALYSI S
1 9 Defendants, who are representing thenselves pro se in this
appeal, essentially contend the trial court erred in striking
their section 2-1401 energency petition.
T 10 Initially, plaintiff counters we should dismss this appeal
because we have no jurisdiction to consider the issue. In
support, plaintiff notes decisions reached during a forecl osure
action are not "final and appeal able until the court enters an
order approving the sale and directing the distribution.”
Mort gage El ectronic Registration Systens, Inc. v. Barnes, 406
[11. App. 3d 1, 4 (2010). Accordingly, plaintiff contends the
Cct ober 2010 order is not an appeal able final judgnent under any
of our suprene court rules. Plaintiff also contends the order
cannot be properly appeal ed under our suprene court rules
governing interlocutory appeals.
T 11 W& note, however, that Rule 304(b)(3) provides "[a] judgnment
or order granting or denying any relief prayed in a petition
under section 2-1401 of the Code of Civil Procedure" is

appeal abl e wi t hout express Rule 304(a) |anguage being included in
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the order. 11l. S. . R 304(b)(3) (eff. Jan. 1, 2006).

Because the filing of a section 2-1401 petition is considered a
new proceedi ng, not a continuation of the old one, a circuit
court's ruling on the notion is deened a final order and may be

i mredi ately reviewed under Rule 304(b)(3). Sarkissan v. Chicago
Board of Education, 201 Ill. 2d 92, 101-02 (2002).

1 12 W review de novo a trial court's judgnent with regard to a
section 2-1401 petition requesting relief based on an allegation
that a prior judgnent is void. Protein Partners, LLP v. Lincoln
Provisions, Inc., 407 IIl. App. 3d 709, 716 (2010). Al though we
recogni ze defendants represented thensel ves pro se during the
proceedi ngs below, we note "pro se litigants are presuned to have
full know edge of applicable court rules and procedures.™

St ei nbrecher v. Steinbrecher, 197 I1l. 2d 514, 528 (2001).

9 13 Jurisdiction aside, we ultimately find section 2-1401 of the
Code, which is intended to provide relief fromfinal orders and
judgnments after 30 days fromentry thereof, is sinply not
applicable here. See 735 ILCS 5/2-1401 (Wst 2010); Barnes, 406
[11. App. 3d at 4.

1 14 When defendants filed their "enmergency"” 2-1401 petition, the
June 2009 foreclosure judgnent and the February 2010 final order
approving the foreclosure sale had al ready been vacated by the

trial court's June 2010 order. The court's decision to vacate

-5
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t he June 2009 foreclosure judgnent and subsequent foreclosure
sal e was actually based on one of the issues defendants raise
here, nanely that the affidavit plaintiff was required to file in
order to support the foreclosure judgnent was "wholly
insufficient.” No other foreclosure judgnment or final order
di sposing of the matter has been entered by the trial court in
this case. Moreover, a foreclosure judgnment is not in and of
itself a final order subject to attack under section 2-1401.
Barnes, 406 Ill. App. 3d at 4. Sinply put, there was no
remai ning final judgnent to attack when defendants filed their
section 2-1401 petition with the court in Septenber 2010.
1 15 Accordingly, we find the trial court did not err in striking
the petition. See Id.

1 16 CONCLUSI ON
1 17 W affirmthe trial court’s order.

M1 18 Affirned.



