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NOTI CE: This order was filed under Suprenme Court Rule 23 and may
not be cited as precedent by any party except in the limted
ci rcunst ances al |l owed under Rule 23(e)(1).
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Daniel J. Pierce,

Judge Presi di ng.
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Def endant - Appel | ant .

JUSTI CE HOWBE del i vered the judgnent of the court.
Justi ces Joseph Gordon and McBride concurred in the
j udgment .

ORDER
1 1 HELD: Because there was not a sufficient show ng of a
witten agreenent between the parties to arbitrate any clains
arising fromdefendant's enploynent as a principal at an
accounting firm the trial court abused its discretion in
granting plaintiff's application to conpel arbitration.
1 2 Plaintiff Gant Thornton, LLP brought an action agai nst
defendant A Blair Stover Jr. to conpel Stover to arbitrate

cl ai ne he brought against Grant Thornton in a M ssour



1-10- 2451
identification action. The trial court granted the application
and ordered Stover to arbitrate all of his clains brought against
Grant Thornton in the indemification action. Stover appeals,
contending the trial court erred in conpelling arbitration of his
clainms. For the reasons that follow, we reverse the tria
court's order and remand the cause for further proceedings.

1 3 BACKGROUND
1 4 On Decenber 9, 2009, Stover filed a lawsuit in M ssour
state court against Grant Thornton, seeking a declaration that
Grant Thornton nust indemify himfor past and future attorney's
fees, expenses and judgnents related to civil clainms that have
been, or nmay be, asserted agai nst himbased on his work while
enpl oyed at Grant Thornton as a tax attorney. Grant Thornton
filed a notion to stay the M ssouri case and initiated an action
in the Cook County Circuit Court to conpel arbitration of
Stover's clains under Illinois law. G ant Thornton attached a
witten "Principals' Agreenent" in support of its application to
conpel arbitration. The Principals' Agreenment, which on its
cover is dated Decenber 1, 1997, contains a general arbitration
cl ause requiring "any claimor controversy arising out of or
relating to this agreenent or the breach or the all eged breach
hereof" to be submitted to arbitration in Chicago, Illinois. The

arbitration clause provides the "law of the State of Illinois
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shal | govern all questions concerning the interpretation of this
agreenent and any clains or controversies which may ari se
hereunder or which may relate to this agreenent.” G ant Thornton
not ed Stover was enployed by them from Decenber 20, 1993, through
Septenber 1, 2001. Stover was pronoted to a full equity
"principal” at Grant Thornton in 2000. The Principals' Agreenent
attached to the arbitration application is unsigned by either
party.

15 In his notion to dismss the arbitration application,

Stover noted that neither the application to conpel arbitration
nor the attached witten Principals' Agreenent itself indicated
Stover ever signed any such agreenment. 1In his sworn affidavit,
Stover averred he was made a "principal” in Grant Thornton during
t he sumrer of 2000. Stover averred that although Grant Thornton
presented himwith a formof "partnership agreenent” at the tine
he was nade a principal, he had concerns regarding the terns of

t he docunent and never signed it. Stover said that while he nmade
Grant Thornton aware of his concerns, "Grant Thornton did not
ever address those concerns; nor did Gant Thornton ever require
me to sign that docunent (or any other form of partnership
agreenent)."

1 6 In its response, Grant Thornton all eged Stover was bound to

the witten agreenent—and the arbitration clause contained
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within—-to the sane extent as if he had signed it. G ant
Thornton alleged that even if Stover had not signed the
agreenent, his acceptance of the benefits of the principal
position at Gant Thornton neant he was estopped from disclaimng
the ternms of the agreenment under Illinois law. G ant Thornton
argued Stover's allegation that he could have accepted a
"principal” position within a |large accounting firm w thout
bei ng bound by the witten agreenent that governed every
principal within the firm sinply did not withstand scrutiny.
17 Following a hearing, the trial court granted G ant
Thornton's application to conpel arbitration. The trial court
found that:

"al t hough [ Stover] did not sign the

princi pals agreenent, his actions are

sufficient to constitute acceptance of the

princi pals agreenent. [Stover] specifically

accepted benefits described in the agreenent,

i ncl udi ng partnership inconme and the

aut onobi | e al l owance. No other witten

agreenents were required to be signed by

[ Stover] relating to these benefits, and no

other witten agreenent was ever signed by

these parties governing M. Stover's
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enpl oynent . "
Wiile the trial court recogni zed def endant rai sed concerns about
the agreenent's terns and refused to sign the docunent, the court
f ound:

"he did not stop perform ng or attenpt to

rescind the contract. So the Court finds

that the principals agreenment governs the

parties' relationship, including the

arbitration provision."
1 8 Stover filed a notion to reconsider, or, in the
alternative, to nodify the court's order conpelling arbitration
Stover alleged that even if the trial court declined to
reconsider its order conpelling arbitration, the court should
nodi fy its order to indicate arbitration applied only to
i ndemmi fication for clainms that occurred based on work Stover
performed after he was pronoted to principal at Gant Thornton
The court denied Stover's notion to reconsider or nodify the
order. Stover appeals.

1 9 ANALYSI S
1 10 I. Standard of Review

1 11 Stover contends the trial court erred in granting G ant
Thornton's application to conpel arbitration. Specifically,

Stover contends the trial court erred in determning a witten
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agreenent to arbitrate existed between the parti es.

1 12 1Initially, we note the parties disagree regarding the
standard of review that should apply to the trial court's order
in this case. Stover contends that because the trial court did
not conduct an evidentiary hearing and made no specific factual
findings, and its decision was based purely on questions of |aw,
the trial court's decision to conpel arbitration is subject to de
novo review. See Fosler v. Mdwest Care Center IIl, Inc., 398
I11. App. 3d 563, 566 (2009). G ant Thornton recogni zes a split
in authority exists regarding whether a trial court's ruling on a
request to conpel arbitration should be reviewed de novo or for
an abuse of discretion. See dazer's Distributors of Illinois,
Inc. v. NWs-Illinois, LLC, 376 Ill. App. 3d 411, 423-24 (2007).
Not wi t hst andi ng, Grant Thornton contends the trial court
necessarily made factual determnations in this case when it
determ ned Stover was bound by the unsigned witten Principals
Agreenent, and, therefore, the nore deferential abuse of

di scretion standard shoul d apply because the issue constitutes a
m xed question of |law and fact. See d azer's Distributors of
I[1linois, Inc., 376 Il1. App. 3d at 423.

1 13 Although we recognize the trial court did not conduct a
full evidentiary hearing with regard to the application to conpel

arbitration, we agree with Grant Thornton that the resolution of

-6-
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the application required the court to address both factual and
| egal issues. See Hedlund and Hanl ey, LLC v. Board of Trustees
of Community College District No. 508, 376 Ill. App. 3d 200, 205
(2007) ("Whether a contract exists, its terms and the intent of
the parties are questions of fact to be determned by the trier
of fact.") Accordingly, we review the trial court's decision here
for an abuse of discretion.

T 14 11. Witten Agreenent to Arbitrate
1 15 The only issue before a reviewi ng court in an appeal from
an interlocutory order granting a notion to conpel arbitration is
whet her there was a sufficient showing to sustain the order.
Hei der v. Knautz, 396 IIl. App. 3d 553, 559 (2009). Illinois
courts favor arbitration because it allows for "an easier, nore

expeditious and | ess expensive [disposition of disputes] than

[does] litigation.” Feldheimv. Sins, 326 IIl. App. 3d 302, 309
(2001).
1 16 Section 2(a) of the Illinois UniformArbitration Act (Act)

(710 ILCS 5/2(a) (Wst 2008)) provides:
"On application of a party showi ng an
agreenent described in Section 1, and the
opposing party's refusal to arbitrate, the
court shall order the parties to proceed with

arbitration, but if the opposing party denies

-7-
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t he exi stence of the agreenent to arbitrate,

the court shall proceed summarily to the

determ nation of the issues so raised and

shall order arbitration if found for the

nmovi ng party, otherw se, the application

shal | be denied."
1 17 Section 1 of the Act provides:

"Awitten agreenent to subnit any

controversy to arbitration or a provision in

a witten contract to submt to arbitration

any controversy thereafter arising between

the parties is valid, enforceable and

irrevocabl e save upon such grounds as exi st

for revocation of any contract.” 710 ILCS

5/1 (West 2008).
1 18 Wiile Grant Thornton concedes it cannot show that Stover
ever signed the witten Principals' Agreenment containing the
arbitration clause, it contends Stover clearly accepted the
benefits of being a principal within G ant Thornton, and,
therefore, is bound by the witten agreenent's terns.
Accordingly, the central issue in this case is whether the trial
court abused its discretion in determ ning Stover was bound by

t he unsi gned Principals' Agreenent, and, accordingly, the
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arbitration provision by virtue of his conduct.

1 19 An agreenent to arbitrate is a matter of contract, and
II'linois contract |aw determ nes whether the parties actually
agreed to arbitrate future disputes. Peterson v. Residential
Alternatives of Illinois, Inc., 402 I1l. App. 3d 240, 245 (2010).
Ordinarily, one of the acts formng the execution of a witten
contract is its signing. Hedlund and Hanley, LLC v. Board of
Trustees of Community College District No. 508, 376 IIl. App. 3d
200, 206 (2007). However, "[i]t is well settled that a party
named in a contract may, by his acts and conduct, indicate his
assent to its ternms and becone bound by its provisions even

t hough he has not signed it." Landmark Properties, Inc. v.
Architects International -Chicago, 172 Ill. App. 3d 379, 383
(1988). For a course of conduct to act as consent to a contract,
however, it must be clear that the conduct relates to the
specific contract in question. Landmark Properties, Inc., 172
I11. App. 3d at 383.

M 20 In Mel ena v. Anheuser-Busch, Inc., 219 IIl. 2d 135, 152
(2006), an enpl oyer, Anheuser-Busch, Inc., mailed a letter to its
nonuni on enpl oyees at a distribution center in M. Vernon
announci ng the inplenmentation of a "Di spute Resol ution Program?"”
The new program i ncl uded and outlined a binding arbitration

provi sion, which required arbitration of any enpl oynent-rel ated

-O-
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cl ai s agai nst the conpany or individual managers acting within
the scope of their enploynment. The letter noted that "by
continuing or accepting an offer of enploynment” w th Anheuser-
Busch, all enployees to whomthe policy was applicable "agree as
a condition of enploynent to submt all covered clainms to the

di spute resolution program" Enpl oyees were al so provided an
enpl oyee handbook, which outlined the dispute resolution program
and arbitration provisions in detail. The enployees, including
the plaintiff, signed an "Enpl oyee Acknow edgnent and
Under st andi ng” form which provided the enpl oyee was responsi bl e
for readi ng the handbook, fam liarizing thenselves with its
contents and adhering to all company policies and procedures.
When the plaintiff filed a retaliatory di scharge conpl ai nt

agai nst Anheuser-Busch, Anheuser-Busch noved to dism ss the
conpl aint and conpel arbitration. The circuit court denied the
notion and the appellate court affirned.

1 21 CQur suprene court noted that in Illinois, "an offer, an
acceptance and consideration are the basic ingredients of a
contract." Melena, 219 Ill. 2d at 151. The court held Anheuser-
Busch's introduction of the D spute Resolution Program and its
mai ling of materials related to the programto its enpl oyees,
constituted an "offer.” By continuing her enploynent with the

conpany, the plaintiff "both accepted the offer and provided the

-10-
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necessary consideration.” Mlena, 219 Ill. 2d at 151-52, citing
Dul dulao v. Saint Mary of Nazareth Hospital Center, 115 Il1. 2d
482, 490 (1987). Because the plaintiff continued working for
Anheuser -Busch for over three years after the initial

i npl enentation of the programand for just shy of over two years
after signing the acknow edgnent form the court held the
agreenent to arbitrate covered clains arising fromthe enpl oynent
relationship was enforceable. Mlena, 219 Ill. 2d at 152. 1In
reaching its conclusion, the court rejected the contention that

t he agreenent was unenforceabl e because it was offered on a "take
it or leave it basis.”™ The court noted various federal circuit
courts of appeal have rejected the notion that such contracts are
unconsci onabl e or adhesive in nature. Melena, 219 IIl. 2d at

152- 53.

1 22 Here, in support of its application to conpel arbitration,
Grant Thornton attached a docunent |abeled as a "Principals’
Agreenent, " which has the date Decenber 1, 1997, on the title
sheet. Stover's signature does not appear on the attached
"Principals' Agreenent;" nor is he specifically named anywhere in
t he docunent itself or on the signature page. |In support of its
contention that Stover was neverthel ess bound under the ternms of
the witten agreenent, Gant Thornton presented several of

Stover's IRS tax docunents, which indicated he received certain

-11-
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benefits consistent with being a principal at G ant Thornton in
2000 and 2001—including profit sharing and an aut onobile

al | owance—-consi stent with what is outlined in the attached
witten agreenment's terns.

1 23 Stover's unrebutted affidavit established he was presented
with a witten "Principals' Agreenent"” after being elevated to
the position of "principal” within Gant Thornton sonetinme during
t he sunmer of 2000. Stover averred, however, that he "had
concerns about the ternms of that docunent, and never signed it."
Stover said that while G ant Thornton was aware of his concerns
with the agreenent, "Grant Thornton did not ever address those
concerns; nor did G ant Thornton ever require nme to sign that
docunent (or any other form of partnership agreenent)." The
record indicates Stover continued to work at Grant Thornton as a
principal fromsonetinme in the sunmmer of 2000 until Septenber
2001.

1 24 Based on the record before us, we find there was not a
showing of a witten agreenent to arbitrate cl aims between the
parties sufficient to sustain an order to conpel arbitration
Unli ke the enployer in Melena, Grant Thornton has failed to
present sufficient evidence to suggest Stover was aware that by
continuing or accepting an offer of enploynment as a princi pal

with Grant Thornton, he was agreeing as a condition of that

-12-
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enpl oynment to be bound by all of the terms—including the
arbitration provision—-outlined in the attached "Principal s’
Agr eenent . "

T 25 Initially, we note that besides Gant Thornton's bare
assertions in its application, nothing in the record indicates
the witten "Principals' Agreenent” Grant Thornton attached in
support of its application to conpel arbitration is the sane
witten agreenent Stover was actually presented w th—and
ultimately refused to sign--when he was pronoted to "principal”
in the sunmer of 2000. Stover's name does not appear on the
si gnature page or anywhere else within the docunent itself.

Al t hough we recogni ze the docunent is clearly entitled as a

"Principals' Agreenment,” we note Grant Thornton failed to present
any evidence to suggest every "principal" at G ant Thornton was
required to sign or be bound by this exact agreement upon being
pronoted to the position of principal.

1 26 Wiile Gant Thornton contends Stover could not be a
princi pal without assent to the agreenent, nothing in the record
or the attached agreenent itself specifically indicates Stover's
conti nued enpl oynent as a principal was ever conditioned upon
signing or assenting to this exact agreenment. Nor does the

attached "Principals' Agreenent” itself indicate every principa

at Grant Thornton is necessarily bound by this specific

13-
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agreenent's exact terns. |In fact, the agreenment specifically
notes the intended parties to the attached agreenment are G ant
Thornton and the "undersigned principal;" not all principals of
t he conpany. Qur conclusion that Stover was not necessarily
bound by this agreenent's terns is also bolstered by the fact
that Grant Thornton apparently allowed Stover to continue as a
principal at the firmfor just over a year, even though Stover's
unrebutted affidavit establishes he explicitly refused to sign
the actual Principals' Agreenent presented to himand inforned
Grant Thornton of his decision

1 27 Moreover, we disagree that by nerely accepting the title
“principal” and being conpensated in a manner consistent with
what the submtted "Principals' Agreenent” outlines, Stover
engaged in a course of conduct sufficient to establish his
consent to all of the witten agreenent's terns and conditions.
Again, we note Stover's unrebutted affidavit established he
explicitly refused to sign the Principals' Agreenent that was
presented to himbecause he disagreed with certain ternms therein.
Nevert hel ess, Grant Thornton apparently allowed himto continue
in the position of "principal” for nore than a year w thout such
an agreenent in place. While the record reflects Stover was
conpensated in line with how a princi pal would be conpensated at

Grant Thornton, no evidence sufficiently establishes he was ever

-14-
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ultimately required to agree—either inplicitly or explicitly—-to
be bound by all of the ternms in the specific attached witten
Principals' Agreenment in exchange for such conpensati on.

1 28 Notw thstandi ng, Grant Thornton contends the trial court
properly determ ned Stover could not hold the position of
principal within a |large accounting firmw thout being bound by a
witten agreenent governing his relationship with the firm

Grant Thornton contends we should not be expected to believe that
becom ng a principal with an equity interest in a firmthe size
and scope of Grant Thornton is the sort of business arrangenent
that is undertaken without assent to a witten agreenent.

1 29 As Stover properly notes, however, this court has

recogni zed a witten partnership agreenent is not required in
order for a valid partnership to exist. See Englestein v.

Mackie, 35 Il1. App. 2d 276, 288 (1962) ("As between the parties,
the exi stence of a partnership relationship is a question of
intention to be gathered fromall the facts and circunstances.
Witten articles of agreenment are not necessary, for a
partnership may exi st under a verbal agreenent, and circunstances
may be sufficient to establish such an agreenment.”) Wile G ant
Thornton contends this general proposition of |aw should not
apply because it is "a large enterprise with offices throughout

the country,” it cites no case law to support such a distinction.

-15-
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1 30 Although Grant Thornton al so contends Englestein is
di sti ngui shabl e because Stover was made a "principal” in the firm

and not a "partner,” we note Gant Thornton's own brief explains
"so that Grant Thornton may give persons who are not CPAs, such
as Stover, the attributes, prerogatives, and benefits generally
equi valent to those of a partner in the firm it offers selected
non- CPAs the position of principal within the firm" W find
Stover's designation as a principal, rather than a partner,
anounts to a distinction without a difference for purposes of
determ ning whether a witten agreenent was necessary here to
formalize such a rel ationship. Mreover, we note we have not
di scovered—and G ant Thorton has not cited—either a M ssouri or
an Illinois proposition of |aw that provides an enpl oyee of a
firmcannot be made a principal within that firm absent
acqui escence to a witten agreenent.
1 31 Because there was not a showing of a witten agreenent to
arbitrate between the parties sufficient to sustain the order to
conpel arbitration, we find the trial court erred in granting
Grant Thornton's application in this case.

1 32 CONCLUSI ON
1 33 For the above stated reasons, we reverse the trial court's
order conpelling arbitration. W renmand the cause for further

pr oceedi ngs.

-16-
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M1 34 Reversed and renmnded.
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