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ORDER

11  HELD: Defendant's convictions of armed robbery, armed-habitual criminal, unlawful use
of a weapon by a felon, and aggravated unlawful restraint were affirmed where: (1) the
circuit court correctly denied defendant's motion to suppress evidence, finding avalid Terry
stop and probable cause for his arrest; (2) the circuit court correctly denied defendant's
motion to suppress identification, finding that the show-up was not unduly suggestive; (3)
trial counsel provided effective assistance; (4) defendant waived review of hisclaimthat the
State knowingly and deliberately included fal sehoods and/or acted in reckless disregard of
the truth during the motions to suppress and at trial; and (5) the circuit court showed no
personal bias or prejudice toward defendant.

12 Following abenchtrial, defendant, Durwyn Talley, wasconvicted of armed robbery, armed-

habitual criminal, unlawful use of a weapon by a felon, and aggravated unlawful restraint. The
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circuit court sentenced defendant to 34 years imprisonment for armed robbery and a concurrent 6
years imprisonment for armed-habitual criminal and merged his remaining convictions into his
armed robbery conviction. On appeal, defendant contends: (1) the circuit court erred by denying
his motion to suppress evidence based on an allegedly illegal Terry stop and a subsequent arrest
without probabl e cause; (2) thecircuit court erred by denying hismotion to suppress evidence based
on an alegedly suggestive show-up identification (hereinafter referred to as the motion to suppress
identification); (3) histrial counsel provided ineffective assistance; (4) the State knowingly and
deliberately included falsehoods and/or acted in reckless disregard for the truth in order to bolster
a show of probable cause to cover up an unduly suggestive show-up identification and to convict
defendant at trial; and (5) the circuit court showed personal bias and prejudice toward defendant.
We affirm.

13  The State charged defendant with armed robbery, armed-habitual criminal, unlawful use of
aweapon by afelon, aggravated unlawful use of aweapon, and aggravated unlawful restraint. Prior
to trial, defendant filed amotion to suppress evidence based on an allegedly illegal Terry stop and
a subsequent arrest without probable cause. A hearing was held.

14  Atthehearing, Officer Randall Jonestestified that, at approximately 8:30 p.m. on February
19, 2008, he heard a"flash message" on his police radio stating that a Quiznos restaurant on 35th
Street had just been robbed and that the offender was driving a red Jeep Cherokee northbound on
Indiana Avenue. No description was given of the driver nor was a license plate number given.
Officer Jones was already at a gas station on 31st Street between Michigan Avenue and Indiana

Avenue, about four blocksfrom the Quiznos. Heand his partner turned their car around so that they
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were"sitting facing Indianaat 31st Street” and waited for the red Jeep Cherokeeto approach. About
30 seconds |l ater, he saw ared Jeep Cherokee driving northbound on Indiana Avenue. Officer Jones
followed it for approximately one block until it turned into adead-end parking lot at 29th Street and
Indiana Avenue. Officer Jones activated his police lights and the driver pulled over immediately.
Officer Jones stopped the Jeep within one minute from first observing it traveling on Indiana
Avenue.

15  Officer Jonestestified he exited his police car and walked to the driver's side of the Jeep.
His partner, Officer Jeffrey Lawson, walked toward the passenger side. At the same time, other
police units arrived on the scene and approached the Jeep. Defendant asked Officer Jones why he
had been pulled over. Before Officer Jones could answer, one of the other officers pulled defendant
out of the car, handcuffed him, and took him to the back of Officer Jones squad car. After defendant
was secured in the patrol car, Officer Jones approached the officerswho were on the passenger side
of the Jeep. Officer Joneslearned the officershad recovered agun on the passenger-sidefloorboard.
After the gun was recovered, some of the other officers took defendant back to the Quiznos for a
show-up, where defendant was identified. The show-up occurred less than two minutes after his
arrest.

16  Officer Quattrocki testified that, at approximately 8:30 p.m. on February 19, 2008, he was
on patrol in acar with Officer Milazzo and Sergeant Rochowicz. They werein the vicinity of 126
East 35th Street when "an individual from [a nearby] Quiznos" approached the car "in afrantic
manner" and said the Quiznos had just been robbed by an offender who was fleeing in ared Jeep

Cherokee that was going northbound on Indiana Avenue. Sergeant Rochowicz sent out a flash
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message regarding the robbery and the location and make of the getaway vehicle, and the officers
"took off and headed downIndiana." Approximately oneminutelater, Officer Quattrocki heard over
the police radio that another police unit wasin the process of pulling over the red Jeep Cherokee at
2901 South Indiana Avenue, which was approximately six blocksfrom the Quiznos. Lessthantwo
minutes had elapsed since the Quiznos employee had informed Officer Quattrocki of the robbery.
17 Officer Quattrocki testified they proceeded to 2901 South IndianaAvenue, wherethey heard
another flash message over the police radio state that the offender was ablack male, dressed in dark
clothing and wearing a hat. Officer Quattrocki, Officer Milazzo and Sergeant Rochowicz exited
their vehicle and approached the Jeep. Officer Quattrocki heard Officer Lawson yell that therewas
agun on thefloorboard. Officer Quattrocki and Sergeant Martin pulled defendant out of the Jeep.
Officer Quattrocki and Sergeant Rochowicz took defendant to the Quiznosfor ashow-up, wherehe
was positively identified.

18  Following Officer Quattrocki's testimony, defense counsel argued Officer Jones lacked a
reasonable, articulable suspicion to effectuate a Terry stop where the only information he had was
that the offender was seen |eaving the crime scenein ared Jeep Cherokee. Defense counsel argued
that, in the absence of any information regarding the of fender'sgender, race, age, clothing, or license
plate number, the officer's stop of defendant’s vehicle constituted a fourth amendment violation.
19  The State responded Officer Jones had a reasonable, articulable suspicion to effectuate a
Terry stop where he observed the red Jeep Cherokee traveling northbound on Indiana Avenue only
moments after a flash message had been sent indicating a nearby Quiznos had been robbed by an

offender seen fleeing northbound on Indiana Avenue in such a vehicle. The State further argued



No. 1-09-3352

probable cause to arrest defendant existed once Officer Lawson saw the gun in plain view. The
circuit court agreed with the State and denied defendant's motion to quash arrest and suppress
evidence. In so ruling, the court specifically found the officersto be credible.

110 Defendant filed apro se motion to reconsider the ruling on the motion to suppress evidence.
Defendant represented himself at the hearing and attacked the officers credibility. The court
informed defendant it had found the officerswho testified at the hearing to be credible. Defendant
argued the court erred in finding that the gun had been in plain view. The court reiterated it had
found the officersto be credible and denied defendant's motion to reconsider.

111 Defendant, through counsel, filed a motion to suppress his identification based on the
allegedly suggestive show-up that violated his fourth-amendment and due-process rights. At the
hearing on this motion, Sergeant Rochowicz testified that, at approximately 8:30 p.m. on February
19, 2008, he, Officer Milazzo and Officer Quattrocki were in an unmarked police car in front of a
Quiznosrestaurant on 35th Street. Suddenly, Lamont Dorch, who waswearing a Quiznos uniform,
rapped on the window of their car in afrantic manner and stated the Quiznos had just been robbed
by a black man dressed in all black who was armed with ahandgun. Mr. Dorch a'so told them the
offender had driven northbound on Indiana Avenue in ared Jeep Cherokee.

112  Sergeant Rochowicz testified he notified the dispatcher of these facts, and then the officers
proceeded northbound on Indiana Avenuein pursuit of the offender. Asthey were proceeding, they
heard atransmission over the police radio that another unit had curbed the Jeep at 29th Street and
Indiana Avenue. When they arrived at 29th Street and Indiana Avenue, Sergeant Rochowicz saw

other police carsalready at the scene and he heard from the dispatcher that awitnessto the robbery,
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Dewanda M cBride, had described the offender asablack malein histhirtieswearing dark clothing
and adark hat and armed with a handgun.
113 Sergeant Rochowicz testified he exited his vehicle and approached the Jeep. He saw a
couple of the officers taking defendant into custody and handcuffing him and he heard an officer
"make reference to a gun.” Sergeant Rochowicz looked inside the Jeep and saw a gun on the
passenger side floorboard and a dark baseball hat on the front passenger seat. Sergeant Rochowicz
placed defendant into one of the marked squad cars, and then he and Officer Quattrocki drove
defendant to the Quiznos restaurant on 35th Street for a show-up. Officer Quattrocki exited the
vehicleto locate Mr. Dorch. Mr. Dorch approached the squad car while Sergeant Rochowicz was
in the process of opening the rear door to take defendant out of the vehicle to conduct the show-up.
Prior to defendant exiting the squad car, Mr. Dorch identified defendant as the robber. Defendant
was still handcuffed at this time. After Mr. Dorch made his identification, Sergeant Rochowicz
removed defendant from the squad car. While defendant was standing outside the squad car in
handcuffs, Ms. McBride walked up and also identified him as the robber. Sergeant Rochowicz
testified that Ms. McBride's identification of defendant was made "under no direction” from the
police officers. Theidentificationsoccurred not morethan 15 minutesafter Mr. Dorch had reported
the robbery to the officers.
114  Withrespect to Mr. Dorch'sand Ms. McBride'sidentifications of defendant at the show-up,
Sergeant Rochowicz testified in pertinent part:

"Q. At any point while you had been out there with Mr. Dorch, did you have

occasion to speak to Mr. Dorch concerning the show-up or the identification procedure?
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A. No.

* * %

Q. Had you had any conversation with Ms. McBride prior to her identification of
[defendant] regarding the process of the identification that was going to be used, any
expectations or procedures that you were going to use?

A.No, sir.

Q. You didn't make any gestures or say anything to lead Lamont Dorch into
identifying the defendant, did you?

A. No, maam.

Q. You didn't point at him?

A. Unh-unh.

Q. You didn't say thisisthe guy?

A. No, maam.

Q. And no other officer around did that either, did they?

A. Not that | was observing, no.

Q. You didn't say anything to [Ms. McBride] before sheidentified the defendant. Is
that right?

A. Correct.

Q. You didn't make any gestures—
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A. No, maam.
Q. —pointing towards the defendant?
A. No, maam.
Q. When she identified the defendant, what exactly were you doing with the
defendant?
A. | was standing next to him by the rear door actually making sure he was still in
secure custody.
Q. No other officers around did anything to suggest that the defendant was the one
that robbed him. Isthat correct?
A. None to my observation, no."
115 Following Sergeant Rochowicz's testimony, the circuit court heard arguments and then
denied the motion, finding the show-up occurred only minutes after the robbery and was necessary
for the officersto determinewhether they had the actual offender in custody, or whether they needed
to continue searching for him. The court further found the show-up was not unduly suggestive.
116 A benchtrial followed. Detoy Jamestestified at trial that he owned the Quiznosat 126 East
35th Street on February 19, 2008. Mr. James had surveillance equipment set up in the restaurant.
Therewasacamerathat recorded the eventsthat took place at the cash register and in thelobby area
of therestaurant. When the Quiznos shift manager, DewandaMcBride, called him on February 19,
2008, following the robbery, Mr. James went to the Quiznos and spoke with two detectives. Mr.
James then examined the surveillance footage and determined his surveillance equipment had

recorded the robbery that occurred at approximately 8:30 p.m. on February 19, 2008. Mr. James
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subsequently made a DV D recording from that surveillance footage.

117 DewandaMcBridetestified that, on February 19, 2008, she wasworking asanighttime shift
manager at the Quiznos at 126 East 35th Street. At about 8:30 p.m. on that date, she was working
with her co-worker, Lamont Dorch, when defendant walked in to the restaurant. Thelightsin the
storewere on and defendant wasthe only customer. Ms. McBride described thelighting as"bright”
and as "very good." Ms. McBride stood face-to-face with defendant, who was three to four feet
away. Defendant was wearing blue jeans and a dark hoodie and a hat that was slightly lighter in
color than the hoodie. Defendant placed his order for a sandwich. Ms. McBride was able to see
defendant's face as he placed his order.

118 Ms. McBride testified that, after she made his sandwich, she told defendant to step down
toward the cash register. He did so. Ms. McBride rang up his order and told defendant what he
owed. Defendant asked Ms. McBride where his sandwich was, and she told him it was being
toasted. Defendant told her he did not want it toasted, so she turned to tell Mr. Dorch to take the
sandwich out of the toaster. Ms. McBride turned back around, started getting the bag and napkins
ready, and again told defendant what he owed. At that point, defendant "stepped back,” which
caused Ms. McBrideto step back in response. Defendant then pulled up hisjacket and showed her
the handle of a gun and told her to give him all the money in the cash register. Ms. McBride
hesitated because she was so scared, and Mr. Dorch told her to give defendant the money.
Defendant told Ms. McBride not to "lose [her] life over somebody else's money." Ms. McBride
opened the cash register and gave defendant some money. Defendant grabbed therest of the money

and walked out of the restaurant. Ms. McBride hit the emergency button which notified the police
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of trouble. Shesaw Mr. Dorchwalk outside. Ms. McBride locked the door and called her boss, Mr.
James.

119 Ms. McBride testified the police arrived about 10 minutes later. She heard Mr. Dorch
identify someonefor thepolice. The police asked her to step outside. An officer escorted her to the
curb, and then she walked over to the police car and saw defendant sitting in the back seat. Ms.
McBride identified defendant to the police as the robber.

120 The prosecutor moved to publish the DV D of the surveillance footage taken at the time of
the robbery, using Ms. McBride to testify to the DVD's contents. The circuit court granted the
motion. WehaveviewedtheDVD, whichiscontained intherecord on appeal. Our viewing reveals
the DVD depicts an African-American man entering the Quiznos, which is very well lit. Heis
wearing ablack jacket with abaseball-type cap on hishead. Heisalso wearing ahood (either from
thejacket or from asweatshirt underneath the jacket; it isunclear fromthe DV D) ontop of hishead,
covering most of the baseball cap except for itsbill. Hisfaceisvisible. He stands approximately
threefeet from Ms. McBride as he ordersthe sandwich. Ms. McBrideviewed theDVD at trial, and
pointed out for the court where the man showed her the gun handle and told her to give him the
money in the cash register.

121  Officer Randall Jonestestified that, at approximately 8:30 p.m. on February 19, 2008, he and
his partner, Officer Lawson, wereintheir patrol car at the BP Amoco gas station on 31st Street and
Michigan Avenue when they heard an emergency dispatch over the police radio. Based on that
emergency dispatch, the officers began looking for a black male driving a red Jeep Cherokee

northbound on IndianaAvenue. They saw the Jeep traveling northbound on IndianaAvenue at 31st

-10-
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Street. They followed the Jeep asit made aleft-hand turn into adead-end parking lot at 29th Street.
The officers activated the emergency lights and pulled up behind the Jeep.

122 Officer Jonestestified that, as he exited his police car, he noticed two other police cars had
also responded to the scene. Officer Jones approached thedriver's side and saw defendant, who was
wearing a black sweatshirt with a hood, sitting in the driver's seat. Defendant asked why he had
been pulled over. As he was about to respond, Sergeant Martin ran up, pulled defendant from the
Jeep, and "took him to the ground.” Defendant was handcuffed and placed in the back of Officer
Jones police car. Officer Jones then walked over to the passenger side of the Jeep, where he
observed a small black handgun on the floorboard and a black and grey baseball cap on the
passenger seat.

123  Edwin Jones, an evidencetechnician, testified that, at approximately 9:15 p.m. on February
19, 2008, he received an assignment to go to 2901 South Indiana Avenue. He arrived at
approximately 9:32 p.m., looked inside the red Jeep Cherokee, and saw a black handgun on the
floorboard and a baseball cap on the passenger seat. He photographed the scene, inventoried the
gun, and found that it was loaded.

124 Detective Jamie Duignan testified she was working with her partner, Detective Kneip, on
February 19, 2008, when she received an assignment to go to the Quiznos at 126 East 35th Street
at approximately 9:15 p.m. Detective Duignan learned an offender was in custody. They went to
the Quiznos, where Detective Duignaninterviewed Dewanda M cBride, who described the offender
as amale black who was wearing a black, dark hoodie. Detective Duignan also spoke with Detoy

James, who showed them the surveillance footage of the robbery. Mr. James later made a DVD

-11-
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copy of the surveillance footage and gave it to Detective Duignan.

125 Sergeant Rochowicz testified that, at 8:30 p.m. on February 19, 2008, he was working with
Officer Quattrocki and Officer Milazzo. They weretraveling in an unmarked vehicle on 35th Street
heading eastbound when they were approached by Mr. Dorch, who was dressed in a Quiznos
uniform. Mr. Dorch pounded on their car, spoke to the officers, and pointed north on Indiana
Avenue. Theofficersput out aflash message and proceeded north on IndianaAvenue. Theofficers
received a message from another police unit, learned the location of the car they were looking for,
and then went to 29th Street and Indiana Avenue, where they saw ared Jeep Cherokee. Sergeant
Rochowicz saw two officerstake defendant into custody, after which Officer Quattrocki performed
a pat-down on him. Officer Quattrocki recovered $372 from defendant's right jacket pocket.
Sergeant Rochowicz walked over to the passenger side of the Jeep, where he observed a handgun
on the floorboard and a black hat.

126  Sergeant Rochowicz testified defendant was placed inasquad car. Sergeant Rochowicz and
Officer Quattrocki drove defendant back to the Quiznos. Mr. Dorch walked out of the Quiznos,
pointed at defendant, who was still in the squad car, and said "that's the guy that robbed the store.”
Dewanda McBride then walked out of the Quiznos, came up to the squad car, and identified
defendant as the robber. To the best of Sergeant Rochowicz's recollection, defendant was outside
the squad car at the time of Ms. McBride's identification.

127 Lamont Dorch testified that, at approximately 8:30 p.m. on February 19, 2008, he was
working at the Quiznos restaurant at 126 East 35th Street with his coworker, Dewanda McBride,

when defendant walked in and ordered a sandwich. Defendant was wearing a hoodie on his head,

-12-
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but Mr. Dorch could see hisface. AsMr. Dorch made the sandwich, defendant walked over to the
cash register. Ms. McBride suddenly jumped behind Mr. Dorch. Defendant flashed his jacket up
and said, "don't get killed over nobody else's money." Mr. Dorch told Ms. McBride to give
defendant the money. After she gave him the money, defendant walked outside.

128 Mr. Dorchtestified hefollowed defendant outside and saw him jog down the street and enter
ared Jeep Cherokee truck. Mr. Dorch stopped a police car that was driving past the Quiznos,
reported the robbery, identified the get-away vehicle, and pointed out the direction in which it was
driving. The police drove off in that direction. Mr. Dorch went back inside the Quiznos.
Approximately 10 minuteslater, an officer cameinto the Quiznosand told himto comeoutside. Mr.
Dorch walked outside, went over to the police car, and saw defendant sitting inside wearing
handcuffs. Mr. Dorchyelled, "That'shim." Ms. McBridewas standing away from Mr. Dorch when
he identified defendant. Mr. Dorch went inside the Quiznos after identifying defendant. A short
time later, Ms. McBride returned to the Quiznos.

129 Theprosecutor played the DVD of the surveillance video of therobbery. Mr. Dorch viewed
the DVD and identified defendant as the robber.

130 Mr. Dorch admitted on cross-examination that he had multiple prior convictions for retail
theft and had used numerous alias names.

131 The State introduced into evidence certified copies of defendant's prior convictions of
robbery and aggravated robbery for the limited purpose of establishing the elements of the armed-
habitual criminal, unlawful use of aweapon by afelon, and aggravated unlawful use of aweapon

charges. The State also introduced into evidence a photograph of defendant depicting how he

-13-



No. 1-09-3352

appeared at the time of hisarrest. In the photograph (which is contained in the record on appeal),

defendant is wearing a black jacket with what appears to be a hooded sweatshirt underneath.

132 Detective Duignan testified for the defensethat, at approximately 9:15 p.m. on February 19,
2008, shewent to the Quiznos at East 35th Street and spokewith Mr. Dorch and Ms. McBride about
the robbery. Mr. Dorch told her defendant was wearing a black skull cap and a black hooded
sweatshirt.

133 Following al the evidence, the circuit court convicted defendant of armed robbery, armed-
habitual criminal, unlawful use of a weapon by afelon, and aggravated unlawful restraint.

134 Defendant filed apro se post-trial motion for substitution of judge, arguing the circuit court
had engaged inimproper ex parte communicationswith Mr. Dorch. The court stated, for therecord,

it had engaged in no such ex parte communications. Defendant eventually stated he was
withdrawing the motion.

135 Defendant filed a pro se "motion for ineffective assistance of counsel” and an "amended
motion for new trial." Defense counsel filed a separate motion for new trial. The circuit court
denied all the post-trial motions.

136 Thecauseproceededto sentencing. Inaggravation, the State presented evidence defendant's
criminal history included: five prior aggravated robbery convictions, arobbery conviction, aretail

theft conviction, an obstruction of justice conviction, and a possession of controlled substances
conviction. Inmitigation, defense counsel argued defendant camefromadifficult family situation”

in which hisfather was a drug abuser. Defense counsel also pointed out defendant is married, has

two children, and has obtained his GED. Noting defendant's extensive criminal background and the

-14-



No. 1-09-3352

increasingly violent nature of his crimes, including histhreat to harm Mr. Dorch and Ms. McBride
if they did not give him the money, the circuit court sentenced defendant to 34-years' imprisonment
for the armed robbery conviction, and a concurrent 6 years imprisonment for the armed-habitual
criminal conviction. The other convictions merged into the armed robbery conviction.

137 Defendant filed thistimely, pro se appeal.

138 First, defendant contendsthe circuit court erred in denying his motion to suppress evidence
based on an allegedly illegal Terry stop. When reviewing the circuit court's ruling on amotion to
suppress evidence, we accord great deference to the circuit court's findings of fact and will reverse
thosefindingsonly if they are against the manifest weight of the evidence. Peoplev. Close, 2381I1.
2d 497, 504 (2010). We review de novo the circuit court's ultimate decision to grant or deny the
motion. Id. at 504.

139 The fourth amendment to the United States Constitution protects individualsfrom
unreasonable searchesand seizures. U.S. Const., amend. 1V. A vehicle stop constitutesaseizure”
within the meaning of the fourth amendment. Close, 238 1l. 2d at 504. A seizure generally must
be supported by probable cause; however, the United States Supreme Court recognized alimited
exception to the probable cause requirement in Terry v. Ohio, 392 U.S. 1, 22 (1968). Under Terry,
a police officer may conduct a brief, investigatory stop (a Terry stop) of a person if the officer
reasonably believes the person has committed, or is about to commit, a crime. 1d. at 21-22. A
vehicle stop isanalogousto a Terry stop and generally is analyzed under Terry principles. People
v. Maxey, 2011 I11. App. (1st) 100011, 744.

140 Tojustify aTerry stop, the police officer "must have areasonable, articulable suspicion that
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the person detained has committed or isabout to commit acrime.” Id. at 146 (citing Terry, 392 U.S.
at 21-22). "Under a 'reasonable suspicion’ standard, the evidence necessary to justify a Terry stop
need not rise to the level of probable cause and can even arise when no violation of the law is
witnessed; however, amere hunch isinsufficient.” Maxey, 2011 Ill. App. (1st) 100011, 146. The
Terry standards have been codified in section 107-14 of the Code of Criminal Procedure of 1963:
"A peace officer *** may stop any person in apublic place for areasonable period of time
when the officer reasonably infers from the circumstances that the person is committing, is
about to commit or has committed an offense *** and may demand the name and address
of the person and an explanation of hisactions." 725 ILCS 5/107-14 (West 2008).
141 Inthepresent case, Officer Quattrocki testified at the hearing on the motion to suppress that
he and histwo partners, Officer Milazzo and Sergeant Rochowicz, werein the vicinity of 126 East
35th Street when they were approached by a frantic Quiznos employee who said the Quiznos had
just been robbed and the offender had fled in ared Jeep Cherokee traveling northbound on Indiana
Avenue. Sergeant Rochowicz sent out a flash message regarding the robbery and the location and
make of the getaway vehicle. Officer Jones testified he and his partner were near 31st Street and
Indiana Avenue, four blocks from the Quiznos, when they heard the flash message. Approximately
30 seconds later he saw a red Jeep Cherokee traveling northbound on Indiana Avenue; as this
vehicle matched the description of the getaway vehicle and was traveling on the same street, in the
same direction, in the same area, and at the same time as the offender, Officer Jones had the
reasonable, articulable suspicion under Terry to stop the vehicle.

142 Thiscaseissimilar to Peoplev. Rodriguez, 387 I1l. App. 3d 812 (2008). In Rodriguez, the
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victim was murdered as a result of a gang-related, drive-by shooting on April 1, 2000, at
approximately 9:30 p.m., in the vicinity of 8707 South Escanaba Street in Chicago. Id. at 813.
Officer Maras testified that, on April 1, 2000, subsequent to the shooting, he was working in an
unmarked vehicle when he heard over the police radio that aman had been shot near 8707 Escanaba
Street and the suspectswere" 'two youthful Hispanicsin a4 door light gray or light blue Cadillac™
with " 'some damage *** to the passenger's side of thevehicle.'" Id. at 817-18. At approximately
10:20 p.m., Officer Maras was in the vicinity of 3650 East 97th Street, which was about one mile
from 8707 South Escanaba Street, when he observed Rodriguez driving alonein avehicle matching
the description of the shooter'svehicle. Id. at 818. Officer Maras conducted a Terry stop and called
on the police radio for detectives to bring the witnesses to their location. Id. After the detectives
transported the witnesses, they identified the vehicle and Rodriguez in a street show-up. Id. On
Rodriguez's appeal from his conviction, we held that when Officer Maras "spotted a vehicle that
matched the description of the shooter's vehicle, as relayed over the police radio *** [he] had the
reasonabl e suspicion requiredfor abrief, investi gative detention, commonly knownasaTerry stop.”
Id. at 829-30.

143  Similarly, inthe present case, when Officer Jones spotted a vehi cle matching the description
of the Quiznos robber's vehicle that had been relayed over the police radio only about one minute
before, and which was traveling in the same area and direction as the robber's vehicle, the officer
had the reasonable, articulable suspicion required for a Terry stop.

144 Next, defendant contendsthe circuit court erred in denying his motion to suppress based on

hisillegal arrest without probable cause. "Probable cause to arrest exists when the facts known to
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the officer at thetime of the arrest are sufficient to lead areasonably cautious person to believe that
the arrestee has committed a crime." People v. Wear, 229 |I. 2d 545, 563 (2008). Following the
Terry stop here, officers saw defendant's gun in plain view on the passenger-side floorboard of his
Jeep. Fromthe discovery of the gunin the vehicle matching the description, location, and direction
of the get-away vehicle which was pulled over only minutes after Mr. Dorch reported the armed
robbery of the nearby Quiznos, the officersreasonably could infer defendant wasthe armed robber.
The discovery of the gun in plain view, in conjunction with all the evidence indicating defendant
was driving the get-away vehicle, was sufficient to escalate the officers suspicionsto the level of
probable causeto arrest. Seee.g., Peoplev. Saten, 143111. App. 3d 1039 (1986) (FollowingaTerry
stop in the aftermath of a shooting of a police officer, the discovery of the victim'srevolver in plain
view on the floor behind the driver's seat of defendant's vehicle constituted probable cause to arrest
defendant.)

145 Defendant argues there was no probable cause here because he was arrested prior to the
officers seeing the gun. Defendant's argument is belied by Officer Quattrocki's testimony at the
suppression hearing, in which he stated that, as he approached defendant’s vehicle following the
Terry stop, he heard Officer Lawson yell "there's a gun on the floorboard," after which Officer
Quattrocki pulled defendant from the vehicle and defendant was arrested.

146 Defendant also arguesthe evidence at the suppression hearing did not establish hisgun was
in plain view. In support, defendant points out that Officer Lawson, who actually discovered the
gunin plainview on the floorboard, never testified at the suppression hearing and none of the other

officers who testified at the suppression hearing stated they saw the gun in plain view on the
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floorboard. Defendant's argument for suppression is without merit because Officer Jones and
Sergeant Rochowicz testified at trial that, following the Terry stop, they saw the gun on the
passenger-side floorboard of defendant’'s Jeep. "A reviewing court may use evidence presented at
trial to affirmatrial court's denial of amotion to suppress.” (Emphasisintheoriginal.) Peoplev.
Davis, 335 11l. App. 3d 1, 12 (2002).

147  Defendant contends Officer Quattrocki lied when hetestified at the suppression hearing that
he received aflash message with adescription of the offender prior to making the arrest. Defendant
contends Officer Quattrocki's testimony at the suppression hearing was contradicted by the trial
testimony of Lamont Dorch, who only stated he gave the officers a description of the vehicle and
the direction it was moving, and Dewanda M cBride, who testified she spoke with officers about 10
minutes after the robbery, meaning any description she gave would have been after defendant had
been arrested.

148 "When *** the defendant asks the reviewing court to rely on trial evidence to reverse the
trial court'sruling, the defendant must properly preservetheissueinthetrial court by askingthetrial
court to reconsider its ruling on the motion to suppress at the time the new evidence is introduced
attrial. [Citation.] Whenthedefendant failsto do so, hewaiveshisright to argue suppression based
on evidence presented at trial." 1d. at 13. Here, defendant did not ask the circuit court to reconsider
its ruling on the motion to suppress at the time the new evidence was introduced at trial.
Accordingly, defendant waived review of thisissue.

149 Moreover, any inconsistenciesasto whether the officersreceived adescription of defendant

prior to hisarrestisimmaterial becausethe Terry stop and arrest were not made based on defendant's
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alleged description. Asdiscussed, the Terry stop was made because defendant's Jeep matched the
description, direction, and location of the get-away vehicle that had been involved in the Quiznos
robbery only minutes before; the arrest was made because, after making the Terry stop, the officers
saw agun in plain view inside the Jeep. Neither the Terry stop nor the arrest was premised on
defendant'salleged description, and any inconsi stencies asto whether the of ficershad received such
adescriptionwasimmaterial tothecircuit court'sruling denying defendant's motion for suppression.
150 Defendant contends the content of various police reports contained false information
regarding the officers having received a description of defendant prior to his arrest. The police
reports were not introduced as evidence at the pre-trial hearings or at trial and are not part of the
record on appeal. Accordingly, any issue regarding the police reports is waived. 1ll. S. Ct. R.
341(h)(7) (eff. duly 1, 2008).

151 Defendant contends Officer Jones and Officer Quattrocki's testimony at the suppression
hearing wasgenerally incredible and should not be believed. In denying both the motion to suppress
and the motion to reconsider, the circuit court expressly found the officers' testimony to be credible.
Questionsregarding the credibility of the witnesses are the responsibility of thetrier of fact, and we
will not substitute our judgment on such matters. People v. Moorman, 369 Ill. App. 3d 187, 190
(2006).

152 For al theforegoing reasons, we affirm the denial of defendant's motion to suppress, as the
circuit court correctly found Officer Jones conducted a proper Terry stop of defendant's Jeep and
the officers had probable cause to arrest defendant.

153 Next, defendant contends the circuit court erred by denying his motion to suppress
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identification based on the alegedly suggestive show-up. Under certain circumstances, prompt
show-up identifications near the scene of the crime can be proper police procedure. Specifically,
show-ups are justified where there is a need to determine: " (1) whether a suspect is innocent and
should be released immediately; and (2) whether the police should continue searching for afleeing
culprit while the trail is still fresh." Rodriguez, 387 Ill. App. 3d at 830. "Only where a pretrial
encounter resulting in an identification is 'unnecessarily suggestive' or 'impermissibly suggestive
so asto produce 'avery substantial likelihood of irreparable misidentification' isevidence of that and
any subsequent i dentification excluded by law under the due process clause of the 14th amendment.”
Peoplev. Moore, 266 I11. App. 3d 791, 796-97 (1994) (citing Neil v. Biggers, 409 U.S. 188, 196-97
(1972)).

154 "The due process analysis has two steps. First, the defendant must prove that the
confrontation was so unnecessarily suggestive and conducive to irreparable misidentification that
he was denied due process of law. If the defendant meets this burden, the burden fallsto the State
to establish that theidentification isindependently reliable.” Peoplev. Ramos, 33911l. App. 3d 891,
897 (2003).

155 There was no due process violation here. The evidence established the police stopped
defendant's vehicle approximately 2 minutes after the commission of the armed robbery, and then
Sergeant Rochowicz and Officer Quattrocki returned him to the scene of the crime (the Quiznoson
35th Street) not more than 15 minutes after Mr. Dorch reported the robbery to the officers. While
Sergeant Rochowicz remained with defendant, Officer Quattrocki went inside the Quiznos to ask

Mr. Dorch to come outside to identify whether defendant was the offender. There was no evidence
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the officers made any statements or signals to Mr. Dorch suggesting defendant was definitely the
armed robber and/or that Mr. Dorch should positively identify him as such. In fact, Sergeant
Rochowicz specifically testified he had no conversation with Mr. Dorch concerning the show-up or
identification procedure, and neither he nor any other officer said anything or made any gestures
leading Mr. Dorch to identify defendant. Mr. Dorch walked over to the police car and saw
defendant sitting inside wearing handcuffs. Mr. Dorch recognized defendant as the armed robber
and yelled, "That's him." The fact the show-up was made with defendant in handcuffs does not
automatically weaken the veracity of Mr. Dorch'sidentification. People v. Howard, 376 I1l. App.
3d 322, 331 (2007).

156 Theevidence established the other witnessto the crime, Ms. McBride, al so wasasked by the
police to come outside the Quiznos approximately 10 to 15 minutes after the robbery had been
reported. She heard Mr. Dorch identify someonefor the police, after which an officer escorted Ms.
McBride to the curb while Sergeant Rochowicz waited with defendant; however, there was no
evidence the officers made any statements or signals suggesting Ms. McBride similarly identified
defendant or suggested defendant was definitely the armed robber. In fact, Sergeant Rochowicz
specifically testified he had no conversationswith Ms. McBride prior to the show-up regarding the
process of the identification or any expectations he had of her, and neither he nor any other officers
suggested to Ms. McBride defendant wasthe armed robber. Ms. McBridewalked over to the police
car and identified defendant as the armed robber; Sergeant Rochowicz testified Ms. McBride made
her identification "under no direction” from the officers. The fact that Ms. McBride made her

identification after hearing Mr. Dorchidentify defendant asthe armed robber doesnot automatically
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weaken the veracity of Ms. McBride'sidentification. See Ramos, 339 11l. App. 3d at 898.

157 The police had an interest in determining whether defendant was the armed robber or
whether they needed to continue their search. The police acted properly when they brought
defendant back to the scene of the crime within 15 minutes of the armed robbery, and when they
asked the witnesses, Mr. Dorch and Ms. McBride, to come outside so that they could identify
whether defendant was the offender. In the absence of any evidence that the officers suggested to
the witnesses that they identify defendant, the show-up passes constitutional muster.

158 Even if defendant had met his burden of proving that the show-up was unnecessarily or
impermissibly suggestive, Mr. Dorch's and Ms. McBride's identifications of defendant were
independently reliable and admissible. "Thefactorsto be weighed in determining the independent
reliability of theidentification includethe opportunity of thewitnessto view the criminal at thetime
of the crime, the witness's degree of attention, the accuracy of his prior description of the criminal,
the level of certainty demonstrated by the witness at the confrontation, and the length of time
between the crime and the confrontation.” 1d. at 897-98.

159 Here, both Mr. Dorch and Ms. McBride had an excellent opportunity to view defendant
where he was the only customer at the Quiznos at the time of the robbery — the store was well-lit,
and defendant was standing within afew feet of them. Both Mr. Dorch and Ms. McBride testified
to being able to see defendant'sface. Once defendant flashed his gun and demanded the money, he
had both Mr. Dorch's and Ms. McBride's undivided attention. Sergeant Rochowicz testified Ms.
M cBride gave adescription of defendant asablack malein histhirties, wearing dark clothing, adark

hat and carrying a handgun. Ms. McBride's description of defendant was accurate. Sergeant
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Rochowicz testified Mr. Dorch described defendant as a black man wearing al black and being
armed with a handgun. Mr. Dorch's description of defendant (albeit general) was accurate. Both
Mr. Dorch and Ms. McBride demonstrated certainty at the show-up, which occurred only about 15
minutes after the crime, as they each immediately identified defendant as the armed robber. On
thesefacts, their identificationswerereliable. Thecircuit court correctly denied defendant'smotion
to suppress his identification.

160 Defendant questions the credibility of the witnesses. As discussed above, questions
regarding the credibility of thewitnessesarefor thetrier of fact to resolve, and wewill not substitute
our judgment on such matters. Moorman, 369 Ill. App. 3d at 190.

61 Next, defendant raises40 claimsof ineffective assistance of counsel. To determine whether
defendant was denied his right to effective assistance of counsel, we apply the two-prong test set
forth in Srickland v. Washington, 466 U.S. 668 (1984). First, defendant must show "counsel’s
representation fell below an objective standard of reasonableness” (id. at 688), and second, he was
prejudiced such that "there is areasonable probability that, but for counsel’ s unprofessional errors,
the result of the proceeding would have been different.” Id. at 694.

62 To prevail on hisclaim of ineffective assistance, defendant must satisfy both prongs of the
Strickland test. 1f we can dispose of defendant'sineffective assistance claim because he suffered no
prejudice, we need not address whether his counsel's performance was objectively reasonable.
Peoplev. Lacy, 407 Ill. App. 3d 442, 457 (2011).

163 Here, we need not address defense counsel's allegedly deficient performance, where

defendant was not prejudiced by his counsel's representation. Evidence that defendant robbed the

-24-



No. 1-09-3352

Quiznoswhilearmed with agunwasoverwhelming. Specifically, bothMr. Dorchand Ms. McBride
testified defendant walked into the well-lit Quiznos at approximately 8:30 p.m. on February 19,
2008. Defendant wasthe only customer and Mr. Dorch and Ms. McBride were the only employees
working that evening. Defendant ordered a sandwich and remained in the restaurant for several
minutes. Whileat theregister, defendant flashed agun and ordered Ms. McBrideto givehimall the
money. Both Mr. Dorch and Ms. McBride testified to being able to see defendant's face.
Defendant's encounter with Mr. Dorch and Ms. McBride was recorded by a surveillance camera,
which depicted a man matching defendant's description walking into the Quiznos and demanding
money. After defendant fled from therestaurant, Mr. Dorch followed him outside and saw him flee
in ared Jeep Cherokee traveling northbound on Indiana Avenue. Mr. Dorch told a nearby officer
about the robbery and location of the getaway vehicle. Within minutes, defendant’s vehicle was
pulled over by officers while traveling northbound on Indiana Avenue, only afew blocks from the
Quiznos. Approximately 15 minutes after the crime was reported, the officers returned defendant
to the Quiznos, where Mr. Dorch and Ms. McBride each identified him as the armed robber.
164 Givenall thisevidence against defendant, thereisno reasonabl e probability the result of the
trial would have been different but for counsel's allegedly unprofessional errors. In the absence of
any prejudice, defendant's claims of ineffective assistance fail.
165 Next, defendant states in his "issues presented for review":

"the government knowingly and deliberately included deliberate fal sehoods and/or acted in

reckless disregard for the truth in order to bolster a show of probable cause, to cover up an

unduly suggestive show-up identification, and to convict the defendant, Durwyn Talley, at
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trial."

Defendant has waived review of thisissue by failing to make any argumentsin support thereof. I11.
S. Ct. R. 341(h)(7) (eff. duly 1, 2008).

166 Next, defendant contends the circuit court was biased and prejudiced against him.
Specifically, defendant argues the court demonstrated its prejudice by "alowing Sergeant
Rochowicz to givetestimony asto the probable causeto stop and arrest at the hearing on the motion
to suppress identification, thus, revisiting the motion to suppress and quash arrest.” Defendant's
contention of bias and prejudice is without merit. At the hearing on the motion to suppress
identification, Sergeant Rochowicz testified on direct examination to the stop of defendant'svehicle.
Defendant objected, and the court engaged in the following colloquy with him:

"DEFENDANT: Y our Honor, can | object to this?

THE COURT: Thisisyour attorney asking these questions, sir.

DEFENDANT: | understand, but the nature of thisis supposed to be about the show-
up, and they are going back into testimony that should have been given at the suppression
hearing.

THE COURT: | believe thisiswhat we call prefatory information. We are getting
from one point in time to another. Isthat correct, Mr. Lee [defense counsel]?

MR. LEE: That is correct, Judge.

THE COURT: That's not being offered for the truth. With regard to this
identification, | have to decide whether or not the identification was unduly suggestive. |

understand your concern, but | believeit isrelevant to bring usto apoint intime. Go ahead,
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Mr. Lee."
167 The foregoing colloguy demonstrates that, when defendant objected to his own counsel's
guestioning of Sergeant Rochowicz regarding the stop of defendant's vehicle, the circuit court
guestioned defense counsel asto the purpose behind the questioning and determined it wasintended
to elicit certain "prefatory information” relevant to the motion to suppress the identification. Far
from demonstrating any bias or prejudice against defendant, thisrecord showsthe circuit court took
defendant's objection seriously and ensured defense counsel was providing effectiverepresentation.
168  Next, defendant contendsthecircuit court demonstrated itsbiasand prejudiceby questioning
Mr. Dorch as to whether he was mentally focused enough to testify and by allowing the State to
"coach Dorchfor over an hour" beforeresuming trial. Defendant's contention iswithout merit. The
State had subpoenaed Mr. Dorch to testify. When he failed to appear, he was arrested. When Mr.
Dorch appeared before the court, the following colloquy ensued:
"THE COURT: Mr. Dorch, you know why you are in custody now.
MR. DORCH: Yes, sir.
THE COURT: We can proceed on this case today, or | will proceed to set bond on
you and we will continue the matter.
MR. DORCH: Do what you want. Just if we can get it on over with. | want to get
it over with so | can go back to my family.
THE COURT: You know, it's[4:20 p.m.].
MR. DORCH: | understand.

THE COURT: Okay.
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169

MR. DORCH: Yes, sir.

THE COURT: So, you know, if you need some time to calm down—

MR. DORCH: I'm not—

THE COURT: We can proceed-listen to mefor asecond. | can either go to abond
hearing today where | can set bond on this because right now you don't have a bail, which
means that you are in custody until this matter gets resolved, at least the matter of you not
coming to court, not the matter of the case that's on trial. Do you understand that? Or we
can proceed on thistoday. Soitisreally up to you.

MR. DORCH: Let'sgo today.

THE COURT: I'mjust telling you I'm not going to—it is[4:20] right now. Whatever
time it takes—if it is going to be much longer in order to—

MR. DORCH: We can proceed now.

THE COURT: | amjust telling you, sir, | don't know if your mind isfocused or not.
| hopeitis.

MR. DORCH: I'm hereto tell the truth.

THE COURT: Listento me, sir. Either we can proceed on this today or we can
proceed on it—not tomorrow, probably some time next week. So | will passthe case. You
were subpoenaed by the State. | will allow you to talk to the State. And again, weare going
to make this decision. We have been screwing around on thisfor awhile. Let's make this
decision whether or not he is ready to testify today in the next five minutes.”

Theforegoing colloquy demonstratesno biasor prejudice by the court agai nst defendant, but,
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rather, shows the court took reasonable steps ensuring Mr. Dorch's understanding that his bond
hearing and defendant's trial were two separate proceedings, and ensuring Mr. Dorch wished to
proceed with histrial testimony prior to thebond hearing. Further, contrary to defendant'sargument
that the circuit court allowed the State to "coach” Mr. Dorch "for over an hour,” the record reflects
the court allowed the State to speak with Mr. Dorch for "five minutes' in order to ensure he was
ready to testify. Defendant points to no support in the record for his argument that the meeting
between the State and Mr. Dorch lasted for over an hour or that it involved any "coaching” of his
testimony.

170  Next, defendant contendsthe circuit court demonstrated its bias and prejudice by sentencing
him to 34 years imprisonment. Review of the sentencing hearing indicates the court sentenced
defendant to 34 yearsin prison (which waswithin the sentencing range) because he had an extensive
criminal history and his crimes were becoming more violent. Thereis no indication anywherein
the record that his 34-year sentence was the result of any bias or prejudice.

171 Finaly, defendant contendsthe circuit court demonstrated its biasand prejudice by denying
his pro se motion to reconsider the motion to suppress evidence. At the hearing, the circuit court
reiterated it had found the officers who testified at the hearing on the motion to suppress to be
credible and denied the motion to reconsider. Thereisno indication anywherein therecord that the
denial of the motion to reconsider was the result of any bias or prejudice.

172 For the foregoing reasons, we affirm the circuit court.

173 Affirmed.
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