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JUSTI CE HOFFMAN del i vered the opinion of the court:

United Airlines, Inc. (United), appeals froman order of the
Crcuit Court of Cook County, confirmng a decision of the
II'linois Wrkers’ Conpensation Comm ssion (Conmm ssion) which
i ncluded per diem expense paynents when conputing the average
weekly wage of the claimant, Mary Ritter, for purposes of
calculating the benefits to which she is entitled pursuant to the
provi sions of the Wrkers’ Conpensation Act (Act) (820 ILCS 305/1
et seq. (West 2000)). For the reasons which follow, we reverse
the judgnent of the circuit court in part and remand this matter
to the Commi ssion for proceedings consistent with the opinions

expressed herein.
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The claimant filed applications for adjustnent of claim
pursuant to the Act, seeking benefits for injuries she clainmed to
have received while in the enploy of United on August 27, 1998
(case No. 99 WC 22171), and Septenber 9, 2000 (case No. 01 WC
36917). The following factual recitation is taken from the
evi dence presented at an arbitration hearing held to resolve both
cl ai ns.

The claimant was enployed by United as a flight attendant.
She testified that while working on August 27, 1998, a food-
service carrier fell onto her from an overhead bin in an
aircraft, throwi ng her backwards into a counter and causing her
to strike her back. After conpleting the flight, the claimnt
sought nedical treatnment. She was instructed to remain off work
and underwent a series of physical therapy sessions.

I n August of 1999, the claimant returned to work at Unit ed.
She testified that, on Septenber 9, 2000, she tripped on a
passenger's legs and fell. The claimant was diagnosed wth
chronic nyofascial pain syndrome and a herniated disc at C6-7.
She was again renoved from work and resuned physical therapy.
The claimant never returned to work as a flight attendant and
retired fromUnited on August 2, 2002.

Since the early 1990s, the claimnt volunteered for Sun
Coast Chaplain Services, which provides religious and social
services to inmates at the Sarasota County Jail. On April 17

2002, she began working part tine for Sun Coast Chaplain



1-07-1316WC
Services. At the tinme of the arbitration hearing, the claimnt
wor ked 20 hours per week as an assi stant chapl ai n.

The claimant introduced into evidence the collective
bar gai ni ng agreenent governing the wages for United s flight
at t endant s. In addition to an hourly rate of pay and prem uns
for certain positions, flight attendants were paid a per diem
expense al |l owance of $1.80 to $1.85 per hour. For internationa
flights, the per diem paynents were increased by $.25 per hour,
and a special allowance was paid for the hours the flight
attendants were required to layover in certain cities wth
relatively high costs of |iving.

The per diem paynents were included in the clainmant's
regul ar paychecks. Wen the clainmant was not required to stay
overnight while working as a flight attendant, her per diem
paynents were subject to federal and state income taxes.
However, no taxes were withheld for the per diem paynents nade
during trips that |asted nore than one day.

The claimant testified that she believed that the per diem
paynents were part of her conpensation and that she used themto
pay her household bills. She further testified that she was not
required to account for her expenses and did not pay taxes on the
majority of the per diem paynents.

In 1997 and 1998, the clainmant flew primarily to Honol ul u,
Hawai i . She testified that in Honolulu she would either bring

food from home, go to a local grocery store, or eat at
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i nexpensi ve restaurants. Al though the claimant was unable to
recall the anpbunt she spent on any particular trip prior to the
1998 injury, she did testify that she did not spend the entire
anount of the per diemon these trips.

Prior to her 2000 injury, the claimant was flying primrily

to Japan. She testified that her per diem paynents were
approxi mately $230 for each trinp. The claimant, however,

testified that she would only spend around $50 when she went to
Japan, which included $18 for a Japanese-hot bath to relieve her
back pain. The claimant stated that she would eat on the plane
and buy food froma |ocal grocery store. She estimated that she
spent $10 to $15 at the grocery store each trip. The cl ai mant
also stated that she was able to eat at a cafeteria available
only to the flight crews, which provided food at nmuch | ower
rates.

Following the arbitration hearing, the arbitrator found that
the claimant suffered accidental injuries on August 27, 1998 and
Septenber 9, 2000, arising out of and in the course of her
enpl oyment with United. In determning the claimnt's average
weekly wage, the arbitrator included the taxable per diem
paynents nade by United to the claimant, but excluded the
nont axable per diem paynents, finding that the nontaxable
paynents constituted actual reinbursenent for travel expenses
and, therefore, not real econom c gain. The arbitrator awarded

the claimant tenporary total disability (TTD) benefits for a
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period of 44 4/7 weeks in case No. 99 WC 22171 and 79 4/7 weeks
in case No. 01 WC 36917, permanent partial disability (PPD)
benefits for a period of 250 weeks by reason of the 50% | oss of
the person as a whole, and $3,023.64 for nedical expenses
incurred by the clai mant.

Both the claimant and United filed petitions for review of
the arbitrator's decisions before the Conm ssion. The
Comm ssion, wth one commssioner dissenting, nodified the
decisions of the arbitrator and found that all of the per diem
paynents constituted economic gain and, therefore, should have
been included in conputing the claimant's average weekly wage
Additionally, the Conmm ssion vacated the arbitrator's award of
PPD benefits and found that the clainmant was entitled to a wage
differential of $327.04 per week, conmencing on April 1, 2002
The Comm ssion also awarded the claimant TTD benefits for a
period of 44 4/7 weeks in case No. 99 WC 22171 and 66 5/7 weeks
in case No. 01 WC 36917, nmintenance benefits for a period of 12
6/ 7 weeks, and $3,124.84 for nedical expenses.

United sought judicial review of the Comm ssion's decision
inthe Crcuit Court of Cook County. The circuit court confirned
t he Conmm ssion's decision, and this appeal followed.

United argues that the Comm ssion's decision to include the
per diem paynents when conputing the claimnt's average weekly
wage i s against the manifest weight of the evidence. 1t contends

that the paynments reflect reinbursenent for the claimnt's
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expenses while traveling away from home, not real econom c gain.
United al so contends that the claimant failed to prove the anount
she actually spent on travel expenses as conpared with the per
di em paynents she received.

In a workers' conpensation case, the clainmant has the burden

of establishing her average weekly wage. Cook v. Industrial

Commin, 231 Ill. App. 3d 729, 731, 596 N E.2d 746 (1992). The
determ nati on of an enployee's average weekly wage is a question
of fact for the Conm ssion, which will not be disturbed on review
unl ess it against the mani fest weight of the evidence. Qgle v.
| ndustrial Conmin, 284 I11l. App. 3d 1093, 1096, 673 N E 2d 706

(1996) . For a finding of fact to be contrary to the nmanifest
wei ght of the evidence, an opposite conclusion nust be clearly

apparent. Caterpillar, Inc. v. Industrial Conmin, 228 IIl. App

3d 288, 291, 591 N. E. 2d 894 (1992).

Ceneral ly, anounts paid as reinbursenent for travel expenses
are not part of a claimant's earnings for the purpose of
cal cul ating her average weekly wage. The rationale behind this
rule is that such paynments nerely reinburse the claimnt for
enpl oynment -rel ated expenses that she would not otherw se incur,
and, therefore, the claimant will not suffer any economc loss if
she fails to receive such reinbursenents once the enploynent

ceases. Swearingen v. Industrial Commin, 298 Ill. App. 3d 666

670-71, 699 N E. 2d 237 (1998), citing Layne Atlantic Co. V.

Scott, 415 So. 2d 837 (Fla. App. 1982). However, paynents
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designated as travel expenses should be included in a claimnt's
average weekly wage to the extent that such paynents represent
real economic gain rather than reinbursenent for actual expenses

incurred. Swearingen, 298 IIl. App. 3d at 671

In this case, the Conmission included all of the claimant's
per diem paynents in cal cul ating her average weekly wage. |If the
per diem paynents the claimnt received were greater than the
expenses she actually incurred during her trips, the difference
constituted real economc gain to the claimant and should be
i ncl uded when conputing her average weekly wage. Accordi ngly,
the claimant's entire per diem should be included in her average
weekly wage cal culation only if she had no expenses.

At the arbitration hearing, the claimant testified that in
1997 and 1998, she flew primarily to Hawaii, and, although she
was unable recall the anpbunts she spent on these trips, she
stated that she did not spend the full per diem Additionally,
the claimant testified that in 2000, she flew primarily to Japan
and that, while her per diem paynents were approximately $230 for
each trip, she would only spend around $50, which included $18
for a Japanese-hot bath. She estinmated that she would spend $10
to $15 at the grocery store in Japan. This evidence denobnstrates
that at |east a portion of the per diem paynents received by the
claimant was used to reinburse travel expenses incurred as a
result of her enploynent. However, because the evidence in the

record does not support the conclusion that the claimant incurred
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no expenses while traveling for United, the entire per diem
paynents which the clainmant received did not constitute real
econonmc gain and should not be included when conputing her
average weekly wage. For this reason, we conclude that the
Commi ssion's calculation of the claimant's average weekly wage
and its dependant cal culations of the TTD benefits, maintenance
benefits, and wage differential paynments to which the claimnt is
entitled are agai nst the mani fest wei ght of the evidence.

In arguing for affirmance, the clainmant maintains the that
the rei mbursenents for her travel expenses should not be excl uded
from her average weekly wage, absent evidence of the actual
expenses she incurred. Such a rule, however, would inproperly
shift the burden of proof to United to prove that the per diem
paynents did not represent real economc gain. The claimnt, and
not United, had the burden of proving her average weekly wage.
See Cook, 231 Ill. App. 3d at 731. As noted above, the record
reflects that the claimant presented sone evidence from which it
could be inferred that the per diem paynents she received
exceeded her actual expenses. Consequently, this cause nmnust
remanded to the Conm ssion for a determnation as to whether, and
to what extent, the claimant's per diem paynents exceeded her

actual expenses.

For the foregoing reasons, we (1) reverse that portion of
the circuit court's order which confirned the Comm ssion's

calculation of the claimant's average weekly wage and its
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dependent cal cul ati ons of the TTD benefits, maintenance benefits,
and wage differential paynments to which the claimant is entitled
and affirm the order in all other respects; (2) vacate the
Commi ssion's calculation of the claimant's average weekly wage
and its dependent cal culations of the TTD benefits, naintenance
benefits, and wage differential paynments to which the claimnt is
entitled; and (3) remand this cause back to the Comm ssion to
determ ne whether, and to what extent, the per diem paynents
exceeded the claimant's actual expenses, and based thereon
recalculate the TTD benefits, maintenance benefits, and wage

differential paynents to which the claimant is entitled.

Circuit Court’s order is affirmed in part and reversed in
part; Conm ssion’s decision is vacated in part and the cause is

remanded to the Conmm ssion with directions.

McCULLOUGH, P.J., GROVETER, HOLDRIDGE, and DONOVAN, JJ.,

concur.



