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OPINION

In May 2003 defendant Blake Heider pleaded guilty to one count
of predatory criminal sexual assault ( 720 ILCS 5/12-14.1(a)(1)
(West 2002)) arising from an instance of sexual contact between
defendant, who was 19 years old and mentally retarded, and D.R., a
12-year-old female. During the sentencing hearing, the State
requested that defendant be sentenced to six years’ imprisonment, the
statutory minimum for a Class X felony (730 ILCS 5/5-8-1(a)(3)
(West 2002)). The circuit court of Woodford County sentenced



defendant to 10 years' imprisonment. Defendant filed a motion to
reconsider sentence, which the court denied. A divided appellate
court affirmed defendant’ s conviction and sentence. No. 4-04-0932
(unpublished order under Supreme Court Rule 23). This court
allowed defendant’ s petition for leave to appeal. 210 I1l. 2d R. 315.
For the reasons set forth below, we reverse the judgment of the
appellate court.

BACKGROUND

The indictment alleged three violations of section 12-14.1(a)(1)
of the Crimina Code of 1961 (Code) (720 ILCS 5/12-14.1(a)(1)
(West 2002)). Section 12-14.1(a)(1) provides: “(a) The accused
commits predatory criminal sexual assault of a child if: (1) the
accused was 17 years of age or over and commits an act of sexual
penetration with avictim who was under 13 years of agewhen theact
was committed.” According to counts | and IIl of the indictment,
defendant twice placed hisfinger in D.R.’ s vagina—once on October
31, 2002, and again on March 15, 2003. Count Il of the indictment
alleged that, sometime between October 31, 2002, and January 1,
2003, defendant placed his penisin D.R.’s mouth. Defendant, who
was born on October 20, 1983, was 19 years old at the time of each
of these alleged incidents. D.R., who was born on August 16, 1990,
was 12 years old.

In a statement to police describing her relationship with
defendant, D.R. stated that her friend “hooked [defendant and her]
up” during the summer of 2002. Defendant was initially hesitant
about dating D.R., but her friend “talked him into it.” At first
defendant and D.R. would “hang out and talk,” but after a couple of
weeks they began kissing and holding hands. On October 31, 2002,
the date of thefirst incident alleged in the indictment, defendant and
D.R. were at a park kissing and holding hands when D.R. fell to the
ground. After shefell, they began kissing again and defendant put his
hand in D.R.’s pants. He inserted his finger in D.R.’s vagina and
“rubb[ed] his hands up and down” for a couple of minutes.

Thenextincident allegedin theindictment occurredin November
or December of 2002. D.R. stated that she and defendant were parked
in hisfather’s car and were talking and kissing, and defendant asked
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D.R. if she wanted to perform oral sex on him. D.R. told the police
that she “didn’t know what to say” because she did not know if she
was*“ready for thisor not.” Defendant told D.R. it was her decision—it
was “up to [her] if [she] want[ed] to or not”—and she eventually
consented. D.R. acknowledged that, during thisincident, defendant’ s
penis was in her mouth, but she said there was no gaculation.
Defendant then drove D.R. home.

The thirdincident alleged in theindictment took place on March
15, 2003, at aresidence where D.R. was babysitting. D.R. told the
police that two of her friends came to the house at about 7 p.m.,
followed by defendant. The four of them sat and talked for awhile,
and D.R. then went into the bedroom to put the baby in her crib.
Defendant came into the bedroom with her and sat down on the bed
next to the crib. After D.R. put the baby into the crib, defendant
pulled D.R. onto the bed and they began kissing. Defendant put his
hand in D.R.’s pants and, similar to the first incident, put his finger
inD.R.’svagina. They thenjoined the othersinthe next room. D.R.’s
friends then left, followed by defendant. Shortly thereafter, D.R.’s
mother arrived at the house where D.R. was babysitting. According
to D.R., aneighbor had noticed D.R.’s friends at the house and had
caled D.R.’s mother.

D.R.’s mother obtained a court order of protection aganst
defendant. In October 2003, defendant viol ated the order of protection
by meeting and talking with D.R. in a public park. Defendant was
subsequently convicted of unlawful violation of an order of protection
and was sentenced to 24 months' probation.

In August 2004, pursuant to a fully negotiated plea agreement,*
defendant pleaded guilty but mentally ill to count | of the indictment
for predatory criminal sexual assault. In return, the State entered a
nolleprosequi on the remaining counts and recommended a sentence
of six years, the statutory minimum. Thefollowing month the circuit
court conducted a sentencing hearing. No witnesses were presented,

"Inafully negotiated plea agreement, the defendant agreesto plead guilty
in exchange for the State's dismissd of other charges and a specific
sentencing recommendation by the State. See Peoplev. Lumzy, 191 I11. 2d
182, 185-86 (2000).
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but the record contained a presentenceinvestigationreport (PSl) with
an addendum. The PSI and addendum included, among other things,
the aforementioned statement by D.R. to the police; a September
2000 social developmental study and psychological report by the
Woodford County Special Education Association; a psychological
evauation of defendant in 2003 by Dr. Joel Eckert, the defense
psychologist; and 17 letters in support of defendant from family
members, friends, neighbors, and various school personnel including
teachers, the junior-senior high school principal, and the district
superintendent. The record also included a forensic report prepared
in 2004 by Dr. Robert Chapman, a State-retained psychiatris.

According to the documents available to the circuit court prior to
sentencing, defendant was enrolled in early childhood education asa
speech- and language-impaired student in September 1987, when he
was three years old. In the spring of 1989, his status was changed to
learning disabled with asecondary disabling condition of speech and
language impairment. Once he started school, he was given specia
education servi cesbegi nninginthefirst gradeand continuing through
the twelfth grade. In the first grade, defendant was held back a year,
apparently because he was a“dower learner.”

InJuly 1999, thesummer before hisfreshman year in high school,
defendant was diagnosed with B-cell type leukemia. Hewas treated
at St. Jude sHospital in Memphis, Tennessee, from July to December
1999, and apparently missed much of his freshman year in school.
Defendant graduated from high school in May 2003. His cancer is
now in remission.

Defendant told Eckert, the defense psychologist, that D.R.’s
parents spoke to defendant about his relationship with D.R. on three
occasions in late 2002, prior to the March 2003 order of protection.
According to defendant, they told him to stay away from D.R.
Defendant added that hisown parents®weren’t very happy” about his
relationship with D.R.

Other than his convictions for predatory crimina sexual assault
and unlawful violation of an order of protection, defendant’s prior
history—as of September 2004, the date of the PSl-included only
traffic violations such as speeding, disregarding a stop sign and
violation of the seat belt provisions of the Illinois Vehicle Code.
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Eckert’ sreport wasbased, in part, on hisinterview with defendant
in August 2003 and on a number of tests, including the Wechsler
AdultInteligence Scale-Third Edition. Eckert estimated defendant’ s
level of cognitive functioning to be within the borderline impaired
range. Defendant’ sjudgment, insight and ability to reason abstractly
were al estimated to be mildly impaired, primarily because of
defendant’ s limited cognitive abilities.

Eckert noted that defendant’s nonverbal cognitive skills were
“significantly better developed” than his verbal skills. Regarding
defendant’s verbal skills, Eckert stated that defendant’s verbal 1Q,
receptive-language skills, word-recognition skills, and reading-
comprehension skillswere* all extremely poorly devel oped.” Indeed,
defendant’ s receptive-language skills * suggest that he comprehends
information spoken to him[ ] at about the level of aten year old.”
Eckert also opined that defendant was functionally illiterate. He
explained that the common definition of functional literacy requires
a least a fifth-grade reading-comprehension level. According to
Eckert, defendant’ s reading comprehension was at about the fourth-
gradelevel.

Eckert concluded, in addition, that defendant was “extremdy
immature and naive.” Eckert explained that defendant’s levd of
maturity probably could best be understood as matching that of his
receptive-language skills, which, as noted, were at about the level of
a10-year-old. In Eckert’ sview, defendant’ s emotional maturity was
about the same asthat of D.R.

Finally, Eckert gated that, in his professional opinion, defendant
did not possess “the intellectual cgpacity to understand that his
conduct with [D.R.] was crimind, simply based on their
chronological age difference.” Eckert added: “I am not at dl
convinced that [defendant] even currently understands why his
relationship with [D.R.] was criminal.”

The report issued by Chapman, the State-retained psychiatrist,
wasbased, inpart, oninterviewswith defendant in March 2004. With
regard to defendant’'s mental functioning, Chapman reached a
conclusion similar to Eckert’s. Chapman diagnosed defendant as
borderline mentally retarded with alearning disorder. According to
Chapman, defendant described his reading as “poor” and said he
could not read sentences. Chapman stated that defendant was ableto
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read a simple sentence “but demonstrated alack of understanding of
the meaning.”

Chapman disagreed with Eckert's conclusion regarding
defendant’s ability to appreciate the criminality of his conduct.
Chapman opined that defendant “did not suffer a mental disorder or
defect that caused him to lack the capacity to appreciate the
criminality of the behavior leading tothe present charge of Predatory
Criminal Sexual Assault.”

Defendant’ sdifficulties, both academicand social, werereflected
in many of the letters that were written in his support. A teacher’s
aide wrote that defendant “had trouble processing and retaining
information.” Another letter writer, a family friend who tutored
defendant when hewas being treated for cancer, noted that defendant
“had difficulty with his school work (he had aways gotten special
education help in school).” She added that, as defendant grew older,
“it was very noticeable that he was not maturing socially or
emotionaly like the rest of hisfriends and classmates.” Defendant’s
high school principal wrote that defendant “ struggled in his classes’
and“[h]iseducational level wasfar below grade-level.” According to
the principd, defendant “had great difficulty in many areas of his
education, especially with reading, writing, comprehension, and
math.” The principal aso noted, as did several other letter writers,
that defendant tended to socidizewith studentsyounger than hisown
age. The principa wrote:

“During the two school years that | had contact with
[defendant] in school, herardy socialized with studentsof his
age. Hisfriends were much younger age-wise, but at similar
social, emotiond, and maturity levels. *** [I]t seemed that
[defendant] felt more comfortabl e talking with thesestudents
and spending timewith them. Becauseof [defendant’ s] social,
emotiona, and maturity levels, he was spending time with
students who were very much like him.”

Defendant was al so described in various letters as polite, caring,
nonaggressiveand willing to help others. With regard to hisbehavior
in school, defendant was described as someone who took his school
work seriously and tried his best in spite of his difficulties.



At the sentencing hearing, the State acknowl edged that defendant
was “slower than some” but argued that he nevertheless understood
the criminality of his conduct and should be held responsible for it.
After noting the seven-year differencein age between defendant and
D.R., the State asked the court, “on behalf of [D.R.] and her family,”
to impose a sentence of six years' imprisonment. This sentence, the
statutory minimum for aClass X felony, was theterm the parties had
agreed upon as part of their pleaagreement. The State did not argue
any of the statutory aggravating factors.

In his argument, defense counsel pointed to a number of
mitigating factors. Counsel noted defendant’s mental impairment,
asserting that, according to Eckert’s psychologica evaluation,
defendant “functions at the emotional and mental maturity of an 11-
year-old.” According to counsel, defendant was not apredator in his
relationship with D.R. Rather, because defendant himself was
essentidly achild, heand D.R. were, in effect, “two young children”
in aboyfriend and girlfriend relationship.

Counsel also noted that, according to the record, defendant was
not the one who initiated the relationship. Counsel stated: “[D.R.]
asked her friend *** to hook them up. Her terminology. And so [the
friend] contacted [defendant] and asked himif he would go out with
her. *** And after some thought in the process he sad he would.”

Counsel argued, in addition, that there were mitigating
circumstancesin defendant’ sviolation of the order of protection. As
previously indicated, defendant violated the order in October 2003,
about six months after it was entered, by meeting and talking with
D.R. in a public park. According to defense counsel, that meeting
took place at theinstigation of D.R., who asked afriendto arrangefor
defendant to meet D.R.

In sentencing defendant, the circuit court acknowledged
defendant’s “unique mental limitations’ but noted that, under the
statutory offense to which defendant pleaded guilty, a term of
imprisonment was required. The court observed that services were
available in prison for persons such as defendant with mental
l[imitations. However, in the court’s view, these services were
“woefully inadequate to deal with the problems this defendant has.”
The court stated: “As a result of this court's belief that the
Department of Corrections will not provide the defendant with the
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servicesthat he needs adequately, this court must impose a sentence
which will protect the public from further acts by this defendant.”

The court commented further on defendant’ s mental impairment
and itsimpact on his sentencing decision:

“Hismental illnessissomewhat of adouble-edged sword.
On one hand, it instills a great deal of sympathy and
compassion, as [defense counsel] stated in his beginning
remarks. And the system for which we work does not afford
thosetypes of individualsagreat deal of consideration. But it
alsoinstillsagreat deal of fear in the community because, as
demonstrated by thisparticular defendant, [despite] insistence
by his parents, insistence by [D.R.’s] parents, insistence by
this court in *** issuing orders of protection, *** none of
those things were successful at keeping thisyoung man away
from this young girl.

[Defendant] had morethan ample opportunity throughout
the course of this case to demonstrate his ability to control
himself. Hedid not do so. And that should terrify the public.”

The court regjected the 6-year sentence recommended by the State
and imposed a sentence of 10 yearsin prison.

In October 2004, defendant filed amotion to reconsider sentence.
In his motion, defendant cited a number of factors, including “the
Defendant’ s diminished mental functioning,” in arguing that the 10-
year sentence was “unduly harsh and severe.” Defendant asked the
court to “give further consideration to the records and reports
contained in the * Supplementary Pre-Sentence Report’ and impose a
sentence in accordance with the recommendation of the State’'s
Attorney of six yearsin the Illinois Department of Corrections.”

At the hearing on the motion to reconsider, defense counsel
offered arguments similar to those he had advanced at the sentencing
hearing. Counsel pointed to defendant’s mental impairment, noting
that he was “functioning at the emotiond maturity of an 11-year-old
boy.” Defendant’s transgression, counsel argued, was that he had
sexual contact “with someone who was then a 12-year-old girl asa
result of her pursuing him into thisrelationship.” Counsel noted that
the statute under which defendant was charged and convicted was
intended to deal with sexual predators. However, counsel contended
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that, under thefactsin the case at bar, defendant could not be seen as
apredator. Counsel concluded by stating that “the statute requires a
minimum of six [years imprisonment] in this situation.” Counsel
argued that, under the circumstances in this case, Sx years was
enough.

The circuit court denied the motion to reconsider sentence.
Accordingtothecourt, defensecounsel’ sargumentswere, in essence,
no different from the arguments he had previously made.

On appeal, defendant argued that the circuit court abused its
discretion by improperly considering defendant’ s mental retardation
as an aggravating factor in sentencing.? In support, defendant noted
that the Unified Code of Corrections (Corrections Code) (730 ILCS
5/1-1-1 et seq. (West 2002)) lists mental retardation as a factor in
mitigation. 730 ILCS 5/5-5-3.1(a)(13) (West 2002). Defendant
sought either areduction in hissentence or aremand for resentencing
before a different judge.

The appellate court concluded that defendant faled to raise this
argumentin hismotionto reconsider sentence, and theissuetherefore
was not properly preserved for review. The appellate court
nevertheless chose to address defendant’s claim.® No. 4-04-0932
(unpublished order under Supreme Court Rule 23).

The appellae court mgority upheld the sentence imposed,
holding that the circuit court could properly consider the aggravating
aspects of defendant's mental disability. The court stated:
“Defendant’ sfailureto control hisimpul sesand conform hisbehavior
does bear upon future dangerousness, and the trial court could

?Defendant advanced two additiona argumentsin the appellate court: (1)
initssentencing decision, thetria court erred inrelying onassumptionsnot
supported by competent evidence, and (2) the range of punishment
provided under the predatory criminal sexud assault statute violated the
proportionate penalties clause. Neither of these arguments is before this
court inthe ingant appeal .

*Relying on People v. McCaskill, 298 I1I. App. 3d 260, 265 (1998), the
court asserted that “forfeiture is alimitation on the parties and not upon a
reviewing court.” No. 4-04-0932 (2006) (unpublished order under
Supreme Court Rule 23).
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properly consider this as afactor in aggravation.” In explaining this
decision, the majority nevertheless noted that “this is an unusual
case.” The court stated:

“Defendant is borderline mentdly retarded and has the
mental functioning and maturity of a 10 to 11 year old.
Defendant befriended primarily younger children because he
apparently felt morecomfortablewith them than his peersdue
to hislimitations. *** Defendant is not an adult who used his
superior knowledge, power, or experiences to exploit the
innocence of a child. Defendant himself operates as a child.
Defendant engaged in what he perceived to be consensual
contact with a physicaly mature person he perceived,
althoughincorrectly, asapeer.” No. 4-04-0932 (unpublished
order under Supreme Court Rule 23).

The dissenting justice asserted that defendant’ s sentence should
not have exceeded the statutory minimum of six years. The dissent
stated: “The court clearly recognized defendant’ s cognitive age and
his perhaps understandabl einability to conform hisactionsto the law
applicable to his chronological age. Yet, the court used that
circumstance to aggravate, raher than mitigate, the sentence
imposed.” No. 4-04-0932 (Appleton, J., dissenting) (unpublished
order under Supreme Court Rule 23).

ANALYSIS

Ourinitial task isto determine theissue or issuesthat areproperly
beforeus. In hisappellant brief to thiscourt, defendant arguesthat the
trial court improperly relied “ uponthedefendant’ smental retardation
as a significant factor in aggravation” where the Illinois legislature
has “determined that mental retardation is properly considered as a
factor in mitigation.” Defendant pointsto section 5-5-3.1(a)(13) of
the Corrections Code, which lists mental retardation as a factor in
mitigation.*

*The State contends that defendant raised a second issue. According to
the State, defendant argued that thetrial court erred inimposing a sentence
above the statutory minimum “ even though defendant ismentdly retarded
and the Peopl e recommended the minimum sentence.” The State correctly
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Defendant advanced this same argument in the appellate court
below. According to defendant, thetrial court erred in characterizing
his“impaired mental condition as afactor in aggravation, when the
legislature has determined that mentd retardation is a factor in
mitigation.” Accordingly, barring any failure on defendant’s part to
include this issue in his motion to reconsider sentence, it is this
claim—that defendant’ smental retardationwasimproperly considered
as an aggravating factor—-which is before us. See Peoplev. Reed, 177
I1l. 2d 389, 393 (1997). The State argues that this claim was not
included in defendant’ s motion to reconsider sentence. According to
the State, defendant has forfeited this issue on apped.

Section 5-8-1(c) of the Corrections Code provides, in pertinent
part: “A defendant’s challenge to the correctness of a sentence or to
any aspect of the sentencing hearing shall be made by a written
motion filed within 30 days following the imposition of sentence.”
730 ILCS 5/5-8-1(c) (West 2002). In Reed, 177 IIl. 2d at 390, this
court held that, under section 5-8-1(c), sentencing issues must be
raised in a postsentencing motion in order to preserve them for
appellate review. In his motion to reconsider sentence, defendant
expressly mentioned his* diminished mental functioning” and asked
thetrial court to* givefurther consideration to the records and reports
contained in the ‘Supplementary Pre-Sentence Report’ ” and to
imposea6-year—raher than a10-year—sentence. The motionfollowed
the trial court’simposition of a sentence that was four years greater
than the statutory minimum recommended by the State* on behdf of
[D.R.] and her family.”

At the hearing on the motion to reconsider sentence, defense
counsel began by arguing that defendant “is not your normal
criminal,” but rather “is a kind and decent and caring person.”
Counsel described defendant asa” 19-year-old mentally impaired boy

notes that this issue was not included in defendant’s petition for leave to
appeal. In the State's view, this claim is forfeited. In his reply brief,
defendant deniesmaking thisargument. Rather, defendant expressly agrees
that the trid court is never required to impose the statutory minimum, nor
isit required to impose the sentence recommended by the State. We agree
with defendant that this minimum-sentence claim has not been argued.
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whose transgression in this case [was| being receptive to the
affections of the 12-year-old girl.”

Shortly thereafter, counsel referred to thecircuit court’ scomment
at sentencing describing mental impairment as a “double-edged
sword.” Counsel stated: “ At the sentencing hearing thecourt made an
observation which |-t struck me asvery accurate. The court said that
mental impairment, mental illness, can beadouble-edged sword. And
| agree with that observation, your Honor.” As previously noted, the
circuit court explained at sentencing that mental retardation is
“double-edged” in that, “[o]n one hand, it ingtills a great deal of
sympathy and compassion*** [b]ut it alsoinstillsagreat deal of fear
inthe community.” In other words, mental retardation may be seen as
both mitigating and aggravating. It may diminishblameworthinessfor
acrime, even as it indicates that a defendant might be dangerous in
the future. See, e.g., People v. McNeal, 175 IlI. 2d 335, 370 (1997).

Continuing his argument at the motion hearing, defense counsel
argued, in essence, that any aggravating aspects of mental retardation
should not apply to defendant. He asserted that it isaperson’ s* heart”
or “personality” that drives aperson to commit crimes, not his lack
of intelligence. He acknowledged that a person who is mentdly
impaired tends to be a follower and is “vulnerable to being led or
misled by somebody with superior intellect.” However, he added that
mental impairment, initself, “isno morelikely to cause[a] person to
be devious than if that person was not impaired.” Defendant in the
instant case, counsel asserted, was not devious. Counsel observed
that, prior to this case, defendant “ hasnever beenintroublein hislife
by all accounts.” In conclusion, counsel noted the 10-year sentence
imposed by the court, and stated: “[T]he statute requires aminimum
of six inthissituation, and | beg you, Y our Honor, that’s enough.”

In his reference to the circuit court’s “double-edged sword”
comment, defense counsd was noting that mental impairment is
sometimesviewed asboth mitigating and aggravating. Implicitinthis
“double-edged sword” reference wasthe Corrections Code provision
listing mental retardation as a mitigating factor (730 ILCS
5/5-5-3.1(a)(13) (West 2002))—a provision which the circuit court
was presumed to know. See, e.g., People v. Duff, 374 I1l. App. 3d
599, 605 (2007). Moreover, defense counsel, in his argument at the
motion hearing, clearly objected to the circuit court’s judgment
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regarding the aggravating nature of defendant’ smental retardationin
this case. After mentioning the “double-edged sword” comment,
defense counsel argued that the circuit court erred in imposing a 10-
year sentence rather than the statutory minimum of 6 years.”

*Much has been made of the particular wording of defense counsel’s
reference, at the motion hearing, to the circuit court’ s previous “ double-
edged sword” comment. At the motion hearing, which took place on
October 29, 2004, counsel stated: “At the sentencing hearing the court
made an observation which |-t struck me asvery accurate. Thecourt said
that mental impairment, mental illness, can be adouble-edged sword. And
| agree with that observation, your Honor.” At the sentencing hearing,
which occurred on September 15, 2004, thecourt stated, in pertinent part:
“His mental illnessis somewhat of a double-edged sword. On one hand,
itinstillsagreat deal of sympathy and compassion*** [b]ut it alsoinstills
agreat deal of fear inthe community ***.” The circuit court’s comment
regarding the “double-edged” nature of mental retardation appears to be
directed only at defendant. The court gated: “His mental illness is
somewhat of a double-edged sword.” (Emphasis added.) Thus, it might
appear that defense counsel, in his comments at the motion hearing, was
adopting the circuit court’ s judgment regarding the aggravating nature of
defendant’ s mental impairment. However, a moment’s reflection reveals
the absurdity of suchaconclusion, whichrunsdirectly counter to defense
counsel’ sargument—at thi ssame moti on hearing-that defendant’ ssentence
should be reduced. In asserting at the motion hearing that the circuit
court’s “double-edged sword” comment was “very accurate,” counsel
obviously was not agreeing with the court that defendant’s mental
impairment, in particular, was aggravating. Rather, counsel was smply
noting the accuracy of the court’ s comment, taken in ageneral sense, that
mental retardation may sometimes be seen as both mitigating and
aggravating. (Asisexplained morefully elsewhereinthisopinion, mental
retardation—or rather, the future dangerousness which sometimes results
from mentd retardation—may properly be consdered, in an appropriate
case, as an aggravating factor in sentencing.) A look at the specific
language used by defense counsel at the motion hearing supports the
conclusion that he was speaking generally, not specifically. Incontras to
the circuit court, which asserted at sentencing: “His mental illness is
somewhat of a double-edged sword” (emphasis added), counsel, in
recounting at the motion hearing the “observation” which he felt was
“very accurate,” stated: “ The court said that mental impairment, mental
illness, can be adouble-edged sword.” Therewas no mention of defendant
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After reviewing the record, we are persuaded that defendant has
preserved for review the daim that his mental impairment was
improperly considered as an aggravating factor. There are severa
reasons for requiring that an objection be made first at trial in order
to preserve an issue for appeal. Oneisthat this allowsthe trial court
an opportunity to review adefendant’ s claim of sentencing error and
save the delay and expense inherent in apped if the claim is
meritorious. Reed, 177 Ill. 2d at 394. A second reason for this
requirement is to prevent a litigant from asserting on apped an
objection different from the one he advanced below. Our review of
the record leaves us satisfied that these purposes have been met. The
trial court had an opportunity to review defendant’s claim, and
defendant is not asserting in this court a completely different
objection from the one he raised below. At the motion hearing,
defense counsel expressly referred to the “ double-edged” nature of
mental retardation, argued that any aggravating aspects of mentd
retardation should not apply to defendant, and urged thetrial court to
reduce defendant’ s sentence. In circumstances such as these, where
thetrial court clearly had an opportunity to review the same essential
claim that was later raised on appeal, this court has held that there
was no forfeiture. See People v. Mohr, No. 103751 (January 25,
2008); People v. Coleman, No. 104386 (February 7, 2008).

We turn to the issue of whether, in view of the legislature's
listing of mental retardation as a factor in mitigation, the trial court
erred in considering defendant’s mental impairment as a factor in
aggravation. Defendant answers this question in the affirmative.
According to defendant, thetrial court’s comments at the sentencing
hearing showed that it viewed defendant as dangerous because of his
mental retardation. It was on this basis, defendant contends, that the
trial court determined that defendant should be sentenced to 10 years
in prison, rather than the 6 years recommended by the State.
Defendant argues that, in reaching this decision, thetrial court erred

or any other specificindividual in thisrecounted version of the statement.
Moreover, where the circuit court asserted that defendant’s mental
impairment “is” a double-edged sword, counsel stated, by contrast, that
mental impairment “can” be a double-edged sword.
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in considering defendant’s mental imparment as a factor in
aggravation.

The State responds that the trial court did not use defendant’s
mental retardation as an aggravating factor. The State notes that the
maximum sentencefor aClass X felony is30 years. According tothe
State, if the court had viewed defendant’s mental impairment as a
factor in aggravation, it likely would have imposed a much longer
sentence. In the State’ s view, the actud sentence of 10 years shows
that the trial court considered defendant’s mental deficiency as a
mitigating—not an aggravating—factor.

Section 5-5-3.1(a) of the Corrections Code lists factors in
mitigation, which “shall be accorded weight in favor of withholding
or minimizing a sentence of imprisonment.” 730 ILCS 5/5-5-3.1(a)
(West 2002). One of these factorsis: “The defendant was mentally
retarded as defined in Section 5-1-13 of this Code.” 730 ILCS
5/5-5-3.1(a)(13) (West 2002). Section 5-1-13 provides:. “ * Mentally
retarded and mental retardation’” mean sub-average generd
intellectual functioning generally originating during the
developmental period and associated with impairment in adaptive
behavior reflected in delayed maturation or reduced learning ability
or inadequate social adjustment.” 730 ILCS 5/5-1-13 (West 2002).
The parties agree that defendant falls within this definition.

Section 5-5-3.2(a) lists factors in aggravation, which “shall be
accorded weight in favor of imposing aterm of imprisonment or may
be considered by the court as reasons to impose a more severe
sentence under Section 5-8-1.” 730 LCS5/5-5-3.2(a) (West 2002).
Mental retardation isnot among the 20 aggravating factors® listed in
section 5-5-3.2(a), none of which, asnoted, were argued by the State
at sentencing.

Given that the legislature chose to include mental retardation as
amitigating factor in section 5-5-3.1(a) but did not chooseto include
it as an aggravating factor in section 5-5-3.2(a), we consider it
beyond dispute that the use of mental retardation as an aggravating

®Section 5-5-3.2(a) now contains two additional factors, neither of
which is applicable to the case at bar. See 730 ILCS 5/5-5-3.2(a)(20),
(8)(21) (West 2006).
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factor in sentencing is improper. Some clarification of termsisin
order.

There are two basic ways in which it might be said that mental
retardation is used as an aggravating factor in sentencing. First, the
trial court might conclude that the sentence of a mentally retarded
defendant should beincreased purely because heismentally retarded.
Thiswould, in essence, be discriminatory—a consideration of mental
retardation as a per se aggravating factor—which is prohibited under
the statute.

Alternativey, atrial court might conclude, fromtheevidence, that
a defendant’s mental retardation rendered him dangerous to the
community, and for this reason decided to increase the defendant’s
prison sentence. If, for example, the evidence established that a
defendant had diminished impulse control as aresult of his mental
deficiency, and if that lowered impulse control rendered him athreat
to the community, atrial court might conclude that, because of the
defendant’ s future dangerousness resulting from his lack of control,
the defendant shoul d be given agreater prison sentencein theinterest
of protecting the public. See People v. McNeal, 175 Ill. 2d 335, 370
367-71 (1997). However, where mental retardation indicates future
dangerousness, it is not the mental retardation that is being used as
the aggravating factor. Rather, it is the future dangerousness that
resultsfrom the mental retardation that isthe aggravator. In our view,
there is nothing improper in considering the effects of mental
retardation in this way, so long as the evidence supports the
conclusion that the defendant poses a future danger.

In the case at bar, defendant’s clam is not that the trial court
engaged in the purely discriminatory use of mental retardation as an
aggravating factor. Ingead, defendant argues that the trial court
improperly perceived defendant as dangerous, as a result of his
mental retardation, and in that sense used defendant’s mental
deficiency as an aggravating factor in determining defendant’s
ultimate sentence.

As noted, this sort of consideration of mentd retardation in
sentencing is not improper, so long as the evidence supportsthe trial
court’ sconclusion that the defendant is dangerous. Defendant argues
that therewas no basisin the evidence for thetrial court’sconclusion
that defendant posed afuture danger to the community. In this sense,
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then, defendant argues that the trial court improperly considered his
mental retardation as a factor in aggravation.

A sentence based on improper factorswill not be affirmed unless
the reviewing court can determine from the record that the weight
placed on the improperly considered aggravating factor was so
insignificant that it did not lead to a greater sentence. People v.
Conover, 84 111. 2d 400, 405 (1981), citedin Peoplev. Martin, 1191ll.
2d 453, 458 (1988); see also Peoplev. Saldivar, 113 111. 2d 256, 272
(1986) (reducing sentence, where circuit court erred in imposing
sentence in excess of statutory minimum based on improper
aggravating factor).

Inthe case at bar, thecircuit court clearly indicated at sentencing
that, inthe court’ sview, defendant posed a seriousfuturethreat to the
community as aresult of hismental impairment. The court asserted,
for example, that defendant was “ desperately” in need of “services”
to dea with his “problems,” but that any such services he might
receive in prison would be “woefully inadequate to deal with the
problems this defendant has.” The court stated: “As a result of this
court’ sbelief that the Department of Correctionswill not providethe
defendant with the servicesthat he needsadequatdy, this court must
impose a sentence which will protect the public from further acts by
thisdefendant.” A short time later, the court stated: “I can’t imagine
that acommunity, our communitiesin particular, would condone the
free movement of an individual such as [defendant] with all his
problems whether they be inherited or otherwise, into the
community.” In addition, as previously noted, the court referred to
defendant’ s mental impairment as a “double-edged sword” that was
both mitigating and aggravating. According to the court, while
defendant’ s mental retardation “instills agreat deal of sympathy and
compassion*** jt alsoingtillsagreat deal of fear in thecommunity.”
Thecourt pointed to efforts by defendant’ sparentsand D.R.’ sparents
to keep defendant and D.R. gpart, aswell asto the order of protection
entered by the court. The court stated: “[Defendant] had more than
ample opportunity throughout the course of this case to demonstrate
hisability to control himself. Hedid not do so. And that should terrify
the public.”

Asnoted, where adefendant posesafuturethreat asaresult of his
mental retardation, there is nothing improper in considering this
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future dangerousness as an aggravating factor in sentencing, so long
astherecord supportsthe conclusion that the defendant posesafuture
danger. The difficulty here is that the record in this case does not
support the circuit court’s conclusion that the public should be
“terrif[ied]” of defendant.

For example, notwithstanding that defendant was charged with
the offense of predatory criminal sexual assault, and notwithstanding
that he pleaded guilty to this offense, thereisvirtually nothing in the
record to indicae that defendant was, as the circuit court
characterized him, a “sexua predator *** who commits crimes
againg young people.” Prior to this case, defendant’s history—as
shown in the presentence investigation report—included only traffic
violations such as speeding, disregarding astop sign and violation of
the seat belt provisions of the Illinois Vehicle Code. There was
nothing in his prior history that even remotely resembled a violent
crime or an offense of a sexual nature. In the case at bar, the record
showsthat defendant did not initiate therelationshipwith D.R. It was
D.R. who pursued defendant. Moreover, defendant socialized with
students who were D.R.’s age—not in order to prey on them-but
because they were, in essence, his peers in terms of emotional
maturity. As defendant’s high school principal wrote in hisletter in
defendant’s support: “[I]t seemed that [defendant] felt more
comfortabletalking with these students and spending timewith them.
Because of [defendant’s] social, emotional, and maturity levels, he
was spending time with studentswho were very much like him.” The
principal noted, in his letter, that younger students who spent time
with defendant appeared to be impressed with the fact that he was
older and had a car. However, thereisnothing in theletter to indicate
that defendant consciously tried to impress these students with his
superior age or his car, or that he was even aware that the students
were so impressed.

In addition, the circumstances|eading to defendant’ s violation of
the order of protection fall far short of presenting or even suggesting
a picture of a “terify[ing]” individual. The meeting between
defendant and D.R. took placeinapublic park in October 2003, some
six months after the order was entered. According to defense
counsel-who madethisassertion, without objection, at the sentencing
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hearing-the meeting occurred at the instigation of D.R., who asked
afriend to arrange for defendant to meet D.R.

Finally, the 6-year sentencerecommended by the State, “ on behal f
of [D.R.] and her family,” undermines the conclusion that defendant
posed so serious afuturethreat that a 10-year sentence—4 yearslonger
than the recommended statutory minimum—was required to protect
the public.

Where a court imposes a sentence based on a conclusion that the
defendant’s mental retardation renders him a future danger, and
where the record does not support such a conclusion, the court has
improperly relied on mental retardation as an aggravating factor in
sentencing. Here, thecircuit court improperly concluded that because
of hismental impairment, defendant was an individual of whom the
public should be “terrif[ied],” and the court imposed a sentence four
years longer than the recommended statutory minimum. In this
instance, the circuit court improperly relied on defendant’s mental
retardation as an aggravating factor in sentencing.

We further conclude that the weight placed on this improper
factor was significant enough that it led to a greater sentence. See
Conover, 84 1ll. 2d at 405, cited in Martin, 119 Ill. 2d at 458.
Defendant’s alleged future dangerousness was, in essence, the
aggravatingfactor relied upon by the court in fixing the sentence. See
Saldivar, 113 11l. 2d at 272. Inits comments at sentencing, the court
referred to defendant’s “limitations’ and “problems’ and asserted
that, as a result, the court needed to impose a sentence that would
“protect the public from further acts by thisdefendant.” The sentence
imposed was 10 years4 years greater than the recommended
statutory minimum. The State, at sentencing, argued none of the
statutory factors in aggravation. See 730 ILCS 5/5-5-3.2(a) (West
2002).

Under these circumstances, the 10-year sentence imposed by the
circuit court cannot be affirmed. Accordingly, the judgment of the
appellate court is reversed, and defendant’ s sentence isvacaed. We
remand the cause to the circuit court of Woodford County for
resentencing. In view of the comments made by the circuit court at
sentencing, we conclude that, in order to remove any suggestion of
unfairness, this case should be assigned to a different judge on
remand. See People v. Dameron, 196 IlI. 2d 156, 179 (2001).

-19-



CONCLUSION

For the reasons stated, we reverse the judgment of the appellate
court. Defendant’ s sentence is vacated, and the cause is remanded to
the circuit court of Woodford County for resentencing to be
conducted by adifferent judge.

Appellate court judgment rever sed;
sentence vacated;
cause remanded with directions.

CHIEF JUSTICE THOMAS, dissenting:

| disagree both with the majority’ sforfeiture analysisand with its
conclusion that the trial court improperly used defendant’s mental
retardation as an aggravating factor in sentencing defendant.
Accordingly, | would affirm the appdlate court’ s judgment.

FORFEITURE

Resolution of this appeal should be relatively straightforward. |
agreewith the gppellatecourt’ sdetermination that defendant forfeited
his argument that the trial court improperly used a statutory
mitigating factor—mental retardation—to aggravate defendant’s
sentence. Indeed, the point hardly seems debatable. Asthe mgority
notes, in order to preserve asentencingissuefor appellatereview, the
issue must be raised in a written postsentencing motion. 730 ILCS
5/5-8-1(c) (West 2006); People V. Reed, 177 11. 2d 389, 390 (1997).
Here, defendant raised a single issue in his motion to reconsider the
sentence:

“Considering thefactsand circumstances of this case, the
history and character of the Defendant, the Defendant’ s lack
of any prior criminal record, and the Defendant’s mental
functioning, the sentence of ten years in the lllinois
Department of Correctionsis unduly harsh and severe.”

Defendant did not arguethat thetrial court improperly treated mental
retardation—astatutory mitigating factor—asaggravating. Accordingly,
that claim isforfeited.
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Forfeiture in crimina cases is governed by Rule 615, which
providesthat, “ Plain errorsor defects affecting substantial rightsmay
be noticed although they were not brought to the attention of the
reviewingcourt” (134 11l. 2d R. 615). In Peoplev. Piatkowski, 225l1.
2d 551 (2007), we explained that, under Rule 615, a defendant may
obtain relief on a forfeited issue when either of two situations is
present: (1) “aclear or obvious error occurs and the evidence is so
closely balanced that the error alone threatened to tip the scales of
justice against the defendant, regardless of the seriousness of the
error,” or (2) “a clear or obvious error occurs and that error is so
serious that it affected the fairness of the defendant’s trial and
challenged the integrity of the judicial process, regardiess of the
closeness of the evidence.” Piatkowski, 225 Ill. 2d at 565. Once a
forfeitureoccurs, and plain-error review istriggered, the burdenison
the defendant to demonstrate that one of these two prongs has been
satisfied. See People v. Thurow, 203 I1l. 2d 352, 363 (2003). Here,
defendant elected not to try to meet that burden. In response to the
State' s argument that defendant’ s argument was forfeited and plain
error did not occur, defendant persisted in arguing that the issue was
not forfeited. He did not argue that, assuming that the issue was
forfeited, plain error occurred. Accordingly, because defendant’s
issue was forfeited and because defendant elected not to try to meet
his burden of establishing plain error, the appellate court’ sjudgment
must be affirmed.

Theappellatecourt, after finding aforfeiture, erroneously reached
defendant’ s issue on the basis that “forfeiture is a limitation on the
parties, and not upon a reviewing court.” No. 4-04-0932
(unpublished order under Supreme Court Rule23). Thestatement that
“forfeiture is alimitation on the parties and not on the court” is not
intended to be a catchall that allows reviewing courts to consider
forfeited issues at will. Rather, this oft-misused and misunderstood
statement has its genesis in Hux v. Raben, 38 Ill. 2d 223 (1967), in
which a party argued that the appellate court lacked jurisdiction to
decide the appeal on a ground that had not been raised before. This
court rejected thisargument, holding that Rule 341(e)(7)’ s statement
that issues not raised in the briefs are waved “ states an admonition
to the parties, not a limitation upon the jurisdiction of the reviewing
court.” (Emphasisadded.) Hux, 38 Ill. 2d at 224. Reviewing courtsin
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this state frequently drop the word “jurisdiction” and use this
statement as areason to excuse aparty’ sforfeiture. However, asHux
itself recognized, forfeiture in criminal cases is governed by Rule
615’s plain-error rule. Hux, 38 Ill. 2d at 224. When a court uses the
phrase“forfatureisalimitation on the parties and not on the court”
as an independent basis for excusing a defendant’s forfeiture, it
improperly relieves the defendant of hisburden of establishing plain
error.

The majority refuses to recognize defendant’ s obvious forfeiture
and instead reasons as follows. Quickly dispensing with the motion
itself, the majority merely states that the motion mentioned
defendant’s “diminished mental functioning,” asked the court to
consider the record, and asked for the sentence to be reduced to six
years. Slip op. a 11. The majority then moves on to the defendant’s
oral argument at the hearing on themotion to reconsider the sentence.
Onewould think that the majority would want nothing to do withthis
argument since defendant at no point argued that the trial court had
improperly treated a statutory mitigating factor as aggravating.
Indeed, the only time defense counsel even came close to addressing
this point was when he remarked:

“At the sentencing hearing the court made an observation
which 1-t struck me as very accurate. The court said that
mental impairment, mental illness, can be a double-edged
sword. And | agree with that observation, your honor.”

The importance of this comment by defense counsel cannot be
overstated because the trial court’ s * double-edged sword” comment
isthevery crux of defendant’ sargument asto why he deservesanew
sentencing hearing. Not only isthe majority not troubled in the least
by defendant’ s shifting position on thisissue, the majority holds that
this comment is what allows us to reach the issue on gppeal. The
majority argues that “defendant is not asserting in this court a
compl etdy different argument from the one herai sed below” because
“[a]t the motion hearing, defense counsel expressly referred to the
‘double-edged’ nature of mental retardation, argued that any
aggravating aspects of mentd retardation should not apply to
defendant, and urged the trial court to reduce defendant’ s sentence.”
Slip op. at 14. The mgority concludes by finding support for its
analysisin two recent decisions of thiscourt: “In circumstances such
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asthese, wherethetrial court clearly had an opportunity to review the
same essential claim that was later raised on appeal, this court has
held that there was no forfeiture. See People v. Mohr, No. 103751
(January 25, 2008); People v. Coleman, No. 104386 (February 7,
2008).” Slip op. at 14."

L et usnow consider theerrorsinthemgjority’ sanalysis. First, the
majority barely considers the motion defendant filed, which raised
one argument: that the entirety of defendant’s mitigating evidence
should have led the court to impose alesser sentence. Defendant did
not argue that the court erred in treating a statutory mitigating
factor—mental retardation—as aggravating. The majority seems
satisfied that the motion did raise this issue because the motion
mentioned defendant’ s “ diminished mental functioning.” Slip op. at
11.

The magjority appears to be adopting an unprecedented approach
to forfeiture andysis: the argument does not have to be the same, it
merely has to relate to the same subject. The majority confirms this
new analysis when it states that it will review defendant’s issue
because” defendant isnot asserting inthiscourt acompletey different
objection from the one he raised below.” (Emphasis added.) Slip op.
a 14. Thus, since the motion mentioned “diminished mental
functioning,” this preserves for review any argument that has
anything to do with mental retardation. Is this really how forfeiture
analysis will be conducted in the future? If a motion to reconsider
mentions “drugs’ or “weapons’ will that preserve for review dl
arguments that in any way mention drugs or weapons? Would an
argument that the trial court abused its discretion in its weighing of
the mitigating and aggravating factors preserve for review an
argument that defense counsel wasineffectivefor failing tointroduce
certain mitigating evidence? It would under the logic the mgority
uses above. The motion to reconsider used the term “diminished
mental functioning” only in the context of arguing that the entirety of

"The majority’ sreasons for finding that the issue is not forfeited are not
those advanced by defendant. It is not clear why the mgjority is making
arguments for defendant instead of addressing the arguments defendant
actually made.
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defendant’ s mitigating evidence should have led the court to impose
alesser sentence.

Moreover, since when is the relevant inquiry whether the
defendant is raising acompletdy different objection from the one he
raised below? Apparently, the mgority would find preserved for
review an argument that was 99% different from the oneraised inthe
trial court. This makes no sense because as the mgority
acknowledges, the reason we require issues to be raised first in a
postsentencing motion is to give the trial court the opportunity to
addressthe claimfirst and to possibly save the expense and delay of
an appeal if the argument is meritorious. Reed, 177 Ill. 2d at 394.
Further, “[s]uch amotion also focuses the attention of the trial court
upon a defendant’s alleged errors and gives the appellate court the
benefit of thetrial court’ sreasoned judgment on thoseissues.” Reed,
177 11l. 2d at 394. Obvioudly, these policies cannot be vindicated
unlessthe issue presented on apped isthe same as the one presented
inthetrial court. The majority seemsnot in theleast concerned at the
extent to which itsanalysis undermines Reed and, indeed, states that
it believes that Reed’ s purposes have been satisfied here. Slip op. at
14. If that istrue, perhaps the majority could citeto the portion of the
record in which we are given the benefit of thetrial court’ s reasoned
judgment on whether it had improperly treated a statutory mitigating
factor as aggravating.®

®|tisworth noting that, evenif the majority’s position on forfeiture were
correct, that would still not help the majority here. An argument that the
trial court improperly treated astatutory mitigating factor asaggravatingis,
in fact, completely different from an argument that the entirety of
defendant’ s mitigati ng evidence should have led to alesser sentence. The
first contention raises an error of law; the second attacks the manner in
which the trial court weighed the evidencein arriving at its sentence.

°If defense counsel did indeed make thisargument, it wasfar too oblique
for thetrid courtto discernit. At the close of defense counsal’ s argument,
thetrial court commented that defense counsel had just rehashed pointsthat
he had already made and did not point out anything that the court had
overlooked or misapprehended. This comment obviously would make no
senseif the trial court had understood defense counsel to be arguing that
the trial court had improperly treated a statutory mitigating factor as
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The majority denies that it is implementing a new forfeiture
analysis by merely requiring the issue raised in the postsentencing
motion to contain some of the same words as the issue raised on
appeal. Themaority citesto Mohr and Coleman, and statesthat these
cases stand for the proposition that “where thetrial court clearly had
an opportunity to review the sameessential claimthat waslater raised
on appeal, this court has held that there was no forfeture.” Slip op.
at 14. The majority, however, includes no discussion of Mohr and
Coleman. This is no doubt because neither case offers the slightest
support for the majority’ s position.

In Coleman, the defendant argued bothinthetrial court and inthe
reviewing courtsthat his motion to suppress certain audio recordings
should have been granted. The State argued forfeiture on the basis
that defendant did not include in his motion the portion of his
argument that this court should overturn certain appellate court
precedent. This court rejected the State’ s argument, noting that “the
fact that [defendant] did not ask the tria court to ignore appellate
court precedent is unsurprising: the decisions of our appellate court
are binding on all circuit courts.” Coleman, dlip op. at 5-6. Thus,
Coleman stands for nothing more than the unremarkable and self-
evident proposition that, before a party may ask a court to overturn
precedent, it does not need to first make that request of a court that
has no authority to do so.

In Mohr, theissuewas not whether theissueraised in theposttrial
motion needed to be the same as the issue raised on appeal but
whether the issueobjected to at trid needed to be the same asthe one
raised in the posttrial motion. The court split 6-1 on thisissue. The
majority held that, as long as the defendant objected to a particular
instruction both at trial and in the posttrial motion, the reason for the
defendant’s objections did not have to be the same: “The State
essentidly asksustotailor theforfeiturerule, requiring the defendant
to assert the same argument at trial and in his posttrial motion as to
why an instruction was improper. We decline to do so.” Mohr, dlip
op. at 9; but see Coleman, dlip op. at 5 (“to preserve an issue for
appellatereview, adefendant must both object at trial and present the

aggravating.
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same issue in a written posttrial motion” (emphasis added)). The
dissent would have found the claim forfeited and subject to plain-
error review. The dissent argued that the State was not asking this
court to tailor the forfeiture rule but to apply the forfeiture rule.
According to the dissent, the majority’ s ruling eroded “the bedrock
requirements that both a trial and posttrial objection are required to
preserve atrial error, and that a specific objection at trial waives dl
other unspecified grounds that might later beraised with respect to a
jury instruction.” Mohr, slip op. at 18 (Thomas, C.J., dissenting).
Whatever one thinks of the Mohr dispute, at least in that case the
issue was raised in the posttrial motion so thetrial court was given a
chancetoreview theissue beforeit wasraised on appeal. Inthat case,
we specifically noted that the issue defendant raised on apped,
although different from histrial court objection on the issue, wasthe
same as that argued in his posttrial motion. Mohr, slip op. at 9.

Thus, the only support the mgjority can find for the proposition
that the court can reach an issue on appeal as long as it is not
“completely different” from the one raised in the postsentencing
motion is one case in which the issue raised in the posttrial motion
was identical to the one raised on appeal and another in which this
court said that, before alitigant may ask areviewing court to overturn
precedent, heisnot required to first make the request of alower court
that has no authority to do so. In other words, there is no precedent
supporting the maority decision.

As noted above, the mgority spends very little time (one
sentence) on defendant’ s motion to reconsider and spendsthelion’s
share of itsforfeiture analysis attempting to show that the issue was
raised at the hearing on the motion to reconsider. It should go without
saying that, asthe hearing’ s purposeisto alow counsel to argue why
the motion should be granted, it is not the place for raising entirely
new issues. The majority failsto citeany authority for the proposition
that a party can preserve an issue by raising it not in a motion to
reconsider the sentence but at a hearing on the motion. Be that as it
may, we need not dwell on that point because defendant did not raise
the argument at the hearing either. The thrust of defense counsel’s
argument wasthat the 12-year-old girl, not defendant, wasthe sexual
predator. Defense counsd al so argued that defendant isagood person
and that the court should focus on defendant’ sheart. Defense counsel
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said not one word about aggravating factors'® and made no mention
of the statute that defendant claims on appeal that the trial court
violated. The closest defense counsel came to saying anything at all
about the subject was when he stated that thetrial court’ s description
of mental retardation as a double-edged sword was “very accurate’
and that he agreed with it.

The magjority finds that this argument at the hearing preserved
defendant’s right to claim on appeal that the trial court’'s
characterization of mental retardation as a double-edged sword was
erroneous as a matter of law and that he disagreed with it. Here is
how the maority comes to that concdusion. The majority
acknowledgesthat, when thetrial court referredto mental retardation
asadouble-edged sword, he wasreferring specifically to defendant’ s
mental retardation (“[h]is mental illness is somewhat of a double-
edged sword”). However, even though defense counsel referenced
that specific statement of the trial court, what defense counsel was
saying was that in general mental retardation may be both
aggravating and mitigating, but that was not true of defendant’s
mental retardation. Themajority claimsthat thismust have been what
defense counsel was saying because an acknowledgment that
defendant’s mental retardation was both aggravating and mitigating
would have been contrary to defense counsel’s argument that
defendant’ ssentence should bereduced. It isnot clear from wherethe
majority derives the notion that a defendant may not argue that a
sentence should be reduced if the defendant acknowledges that there
is anything aggravating in the evidence. The argument defendant
raised in his motion to reconsider the sentence was that the entirety
of the mitigating evidence should have led the court to impose a
lesser sentence. That argument isnot undermined by aconcession that
defendant’s mental illness is a double-edged sword. Moreover, the
majority’s characterization of defense counsel’s argument is pure
invention. Nowherein that argument did defense counsel arguethat,

“No variation of the word “aggravate” appears anywhere in defense
counsel’ sargument. Perhapsthisiswhy the majority isforced to claim that
“defensecounsel argued, in essence, that any aggravating aspects of mental
retardation should not apply to defendant.” (Emphasisadded.) Slip op. at
12.
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in general, mental retardation can be both aggravating and mitigating
but in thiscasethere are no aggravating aspects of defendant’ smental
retardation. Rather, defense counsel specifically stated that “he
(defendant) is subject to being influenced and led down the wrong
path because of hisintellect.” Becauseof this, defense counsel argued
that the court should focus more on what is in defendant’s heart.
Defense counsel’s argument was not that defendant's mental
retardation was not a double-edged sword but that defendant
presented sufficient mitigating evidence to entitle him to aminimum
sentence.

The mgjority epparently does not redlize that, if its
characterization of defense counsel’s argument is accepted, that
would provedefendant’ sforfeiture. Defendant’ sargument beforethis
court is that mental retardation may not be used as a factor in
aggravation. It is not defendant’s argument that it may be used in
aggravation, just not inthis case. Asargued by defendant in hisbrief:

“Much like the United States Supreme Court, the Illinois

legislature has recognized that mental retardation is only a

factorinmitigation. Thelllinois Criminal Codecontainsalist

of 13 grounds which *‘shall be accorded weight in favor of

withholding or minimizing asentence of imprisonment.” The

last item in section 5/5-5-3.1(a)(13) is that ‘[t]he defendant

was mentally retarded asdefined in[730ILCS...." [sic]’ 730

ILCS 5/5-5-3.1(8)(13) (West 2002). Section 5/5-1-13

defines ‘mentally retarded” as ‘sub-average genera

intellectual functioning generally originating during the

developmental period and associated with impairment in

adaptive behavior reflected in delayed maturation or reduced

learning ability or inadequate social adjustment.” 730 ILCS

5/5-1-13 (West 2002). Significantly, mental retardationisnot

listed among the 21 statutory factorsinaggravation. 730 ILCS
5/5-5-3.2(a)(1-21) (West 2002).” Defendant’s brief at 35.

Defendant then references People v. Kuntu, 196 111. 2d 105 (2001), in

which this court held that the State was not entitled to argue that the

statutory mitigating factor of lack of criminal history may beusedin

aggravation. This court held that the sentencer did not have to place

any weight on that factor, but that it could not interfere with the
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legislative scheme by converting it to afactor that weighsin favor of
the death penalty. Kuntu, 196 Ill. 2d at 142.

Clearly, then, defendant’s argument before this court is that a
court may not asa matter of law treat a statutory mitigating factor as
aggravating. If, asthemajority insists, the most sensibleinterpretation
of counsel’s argument at the hearing on the motion to reconsider is
that trial courts may in general treat mental retardation as
aggravating, then defendant has unquestionably forfeited hisright to
argue on appeal that trial courts are categoricaly prohibited from
doing so. Having taken its best shot at finding the argument not
forfeited, even going so far asto advance an argument that defendant
never made, the best the majority can do isto conclusively provethe
forfeiture.

The most regrettabl e thing about the majority’ sanalysisisthat it
undermines plain-error review and guarantees that arbitrariness will
rule forfeiture andysis. In this opinion, the court had the chance to
ensure that forfeiture analysis will be both fair and straightforward.
A court should look to seeif the specific argument was made below
at the proper time. If it was, address the issue. If not, hold the
defendant to his burden of establishing plain error. All defendants
should be held to the same standard. Instead, the majority gives the
courtsfree rein to consider whether defendant is raising an issue on
appeal that is“completdy different” from the one asserted below. If
the issue was not raised in the motion where it should have been,
courts may consider whether the defendant essentially made that
argument at the hearing on the motion. Moreover, this court no
longer appears concerned, asit wasin Reed, that thetrial court should
be given the chance to address any claim of error first and that the
reviewing court isentitled to havethetrial court’ sreasoned judgment
on issues raised in postsentencing motions. Again, remember what
the majority holds today: a motion that asserts that the entirety of
defendant’ smitigation evidence should haveled to ashorter sentence
preservesfor appeal theissuethat thetrial court improperly treated a
statutory mitigating factor as aggravating. There can be no doubt that
courts will continue to find forfeiture in some cases where a
defendant’ sarguments are as disparate as these. There can also beno
doubt that other courts will take today’ s opinion as a license to find
virtually any argument preserved for gppeal, and courtswill be able
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to avoid plain-error review whenever they want. We have sent a
strong signal today that our forfeiture rules are not really rules at dl,
and that they may be disregarded whenever a reviewing court feds
likeit. If this court shows such adisregard for our own rules and the
casesinterpreting them, we will be in no position to complain when
the appellate court does the same thing.

MERITS

Once the maority improperly reaches defendant’s issue, it
continuesto make errors and to expandtheissueson appeal. Thefirs
problem in this section of the opinion isthe majority’ s failureto set
forth a standard of review. This may be because what the majority
opinion ultimately does is to confuse a discretionary weighing of
sentencing factorswith aquestion of law. Defendant frames hisissue
intermsof trial court discretion. According to defendant, atrial court
abusesitsdiscretion if it treats mental retardation asaggravating. The
majority never explains if it agrees with defendant that abuse of
discretion review is appropriate. Rather, the majority makes vague
statements about “error,” leaving the reader to wonder what standard
the majority is applying. If the mgjority isimplicitly rejecting abuse
of discretion review in favor of de novo review, that would seem
appropriatefor theissue as defendant framesit. If thetrial court does
not have di scretion to treat statutory mitigating f actors asaggravating,
then it would seem that doing so would be an error of law, triggering
denovoreview. The problem becomes more complex, however, when
the majority doesnot identify an error of law. The maority explicitly
endorses the view that the effects of mental retardation can be
aggravating as a component of future dangerousness. Slip op. at 16.
What the majority ultimately concludes is simply that there was
insufficient evidenceof futuredangerousness. Slip op. at 17-19. What
themagjority isreally doing hereisnot identifying an error of law, but
concluding that the trial court should have weighed the sentencing
factorsdifferently. If thisisthe majority’ sanalysis, then it should be
proceeding under abuse of discretion review (after explainingwhy it
isdeciding an issue other than the one defendant raised). See People
v. Streit, 142 111. 2d 13, 19 (1991). It isincumbent on the majority to
set forth the appropriate standard of review, the case law supporting
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itsdecision, and whether it isreversing based on an error of law or an
improper weighing of sentencing factors. Becauseit isnot clear to me
precisdy what themajority isholding, | will demonstrate both that no
error of law occurred and that there was no abuse of discretionin the
manner in which the court weighed the sentencing factors.

At the outset, it is important to note that the majority explicitly
endorses the trial court’s “double-edged sword” comment. The
majority states that it recognizes that, in some cases, the effects of
mental retardation can beviewed asaggravating. Slip op. at 16. If the
defendant’ smental retardation hasresulted in the defendant’ slack of
ability to control himself, the trial court may consider this factor in
theinterest of protecting the public. Slip op. at 16. In other words, the
trial court can properly consider future dangerousnessasaggravating,
evenif mental retardation isafactor in causing thedefendant’ sfuture
dangerousness™ The majority then condudes, based on its
reweighing of the evidence, that there was no evidenceto support the
trial court’ s future-dangerousness determination. Slip op. at 17-19.

In People v. Ward, 113 1. 2d 516 (1986), a case in which the
defendant argued that the trial court improperly considered his
protestation of innocence as an aggravating factor at sentencing, this
court explained that:

“Beforereversing a sentence imposed by thetrial court it
must be clearly evident that the sentence was improperly
imposed. [Citations.] In making the determination, the
reviewing court should not focus on a few words or
statements of the trial court. Rather, the determination of
whether or not the sentence was improper must be made by
considering the entirerecord asawhole.” Ward, 11311I. 2d at
526-27.

The mgjority does not set forth thetrial court’scommentsintheir
entirety, and instead merely culls from those comments isolated
remarksthat it believes support itsresult. The mgjority doesnot even
consider or set forth the comments that the State relies upon in

"“This conclusion is supported by our case law. See, e.g., People v.
Madsej, 177 Ill. 2d 116, 139 (1997); Peoplev. Tenner, 175 111. 2d 372, 382
(1997); People v. Cox, 82 11. 2d 268, 277-79 (1980).
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arguing that the trial court did not consider defendant’s mental
retardation to be an aggravating factor. | believe that when the trial
court’ scommentsare consideredintheir entirety, themost reasonable
inference is that the trial court did view defendant’s mental
retardation as mitigating and gave defendant a shorter sentence than
he would have had defendant not been mentally retarded. However,
thetrial court found that alonger sentence than that recommended by
the parties was necessary for the protection of the public. Because |
believe that the majority opinion does not give the reader a far
representation of the trial court’s reasoning, | will set forth the trial
court’ s sentencing commentsin their entirety:

“Court has considered the factual basis given at the time
of the original plea, the contents of the Presentence
Investigation and the Addendum thereto, and each and every
statutory factor in aggravation and mitigation.

This case cannot be viewed, | suppose, inanormal sense
of a crimind conducting or committing a crime against
society or against another individual because of the unique
mental limitations of the defendant. But other than pleading
the way this defendant pled, in other words, guilty but
mentally ill, the law does not give this court discretion in
determining whether the defendant should be returned to
society or incarcerated.

For thereisno doubt, I’ m sure, that everyonein thisroom
and anyone who would be asked to provide a collective
judgment within the community would agree that a 19 or
20-year-old sexual predator of young girls should deserve a
substantial sentence in prison. That may or may not be true
for a 20-year-old sexual predator with an 11-year old
mentality.

But, unfortunately, duetothe-I guess| would argueisthe
past transgressions of those who servein positionssimilar to
mine, the legislature has found fit to mandate minimum
prison sentences on offenses—for offenses such as this. Asa
result, this court is prohibited from imposing a sentence
which would provide for the services that the defendant
desperaely needs, given his unique limitations. The
legislature hasrequired that the defendant be placedin prison.
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And athough there are services provided in prison, they are
woefully inadequate to deal with the problemsthis defendant
has. And the result, as Mr. Bernardi has indicated, this case
demonstratesat least one, if not morethan, the compl ete, utter
failure of the criminal justice system to ded with problems
such asthis.

As aresult of this court’s belief that the Department of
Corrections will not provide the defendant with the services
that he needs adequately, this court must impose a sentence
which will protect the public from further acts by this
defendant. It is with no pleasure and it’s with a great deal of
sympathy for the family of thisdefendant, becausefor thelife
of me | can’'t imagine what it would be like sitting in their
chairs this afternoon.

| feel compelled, | suppose, it wasn't part of my notes, to
address a portion of the argument that was made by Mr.
Bernardi concerning the collective judgment of the
community. And we have heard from numerous members of
the community here, relatives and friends and coworkers and
teachersand socid workers, all of which who are acquainted
oneway or another with thedefendant. But we have not heard
from those unnamed and unfamiliar citizens of our
community who will only know Blake Heider as a sexual
predator, who will only know this man as a person who
commitscrimes against young people. And | suppose | begto
differ with Mr. Bernardi in that respect, because | can't
imagine that a community, our communities in particular,
would condone the free movement of an individual such as
Blake with all his problems, whether they be inherited or
otherwise, into the community.

Hismental illnessis somewhat of adouble-edged sword.
On one hand, it instills a great deal of sympathy and
compassion, asMr. Bernardi stated in his beginning remarks.
And the system for which we work does not afford those
types of individuals a great deal of consideration. But it also
instills a great deal of fear in the community because, as
demonstrated by this particular defendant, insistence by his
parents, insistenceby [D.R.’ 5] parents, insistence by thiscourt
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in ordering—ssuing orders of protection, did not—and | am
sure with each of those instances an explanation
was—-accompanied those discussions of the illegal nature of
these contacts, but none of those things were successful at
keeping this young man away from this young girl.

Mr. Heider had more than ample opportunity throughout
the course of this case to demonstrate his ability to control
himself. He did not do so. And that should terrify the public.

Sentenceof the court isten years Department of Corrections.”

When thetrial court’ scommentsare viewed in their entirety, itis
clear to methat thetrial court viewed defendant’ s mental retardation
as mitigating. The court stated that ordinarily a 19- or 20-year-old
sexual predator of young girls should deserve a substantial sentence
in prison, but that thismay or may not betrue for a20-year-old sexual
predator with an 11-year-old mentality. The court further explained
that, becauseof the“uniquemental limitations” of thisdefendant, this
casecould not beviewed in a®normal sense of acriminal conducting
a crime against society or against another individual.” The court
found that defendant’s mental limitations instilled “a great deal of
sympathy and compassion.” Nevertheess, the court found that a
sentence greater than that recommended by the partieswas necessary
for the protection of the public. The court spelled out its reasons for
thisbelief: “insistenceby [defendant’ s] parents, insistenceby [D.R.’ ]
parents, insistence by [the trial court] in ordering—ssuing orders of
protection *** none of those things were successful at keeping this
young man away from this girl.” Moreover, defendant had been
repeatedly warned of theillegal nature of his actions. By making the
“double-edged sword” comment-the comment that defense counsel
would later describe as “very accurate’—the court recognized that
defendant’s mental retardation was a factor in his inability to stay
away from the victim. But the court still believed that protection of
the public required a 10-year sentence.

The primary concern expressed by the trial court was protection
of the publicfrom adefendant who, despite repeated warningsand an
order of protection, could not keep away from a 12-year-old girl
whom he had sexually abused. As the State points out, an essential
but unstated component of defendant’s claim that the trial court
considered his mental retardation as an aggravating factor is a
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demonstration that, were it not for his mental retardation, the trial
court would have imposed a sentence of less than 10 years. Not
surprisngly, the majority simply ignores this argument, because it
would be impossible to conclude from the trial court’ sremarks that,
had defendant simply been a 19-year-old with no mental limitations
who pleaded guilty to predatory criminal sexual assault against a12-
year-old girl, it would have given him a sentence of less than 10
years. This is confirmed by the tria court’s remarks that the
collective judgment of the community is that a 19- or 20-year-old
sexual predator of young girls is deserving of a substantial prison
sentence, but that thismay or not be true of a 19-year-old with an 11-
year-old mentality.

Clearly, no error of law occurred. The majority agreesthat future
dangerousness is a legitimate factor in aggravation, even if menta
retardation isacomponent of adefendant’ sfuture dangerousness, and
there is no evidence that the trial court considered anything
aggravating about defendant’ s mentd retardation except asit related
to future dangerousness.

| also do not find an abuse of discretion in the manner in which
thetrial court weighed the sentencing factors. Itiswell settled that the
trial court is the proper forum to determine a sentence and that the
trial court’s sentencing decision is entitled to great deference and
weight. People v. Latona, 184 Ill. 2d 260, 272 (1998). When a
reviewing court examinesthe propriety of asentence, it must proceed
with great caution, and it may not substitute its judgment for that of
the trial court simply because it would have weighed the factors
differently. Streit, 142 Ill. 2d at 19. When mitigating evidence is
before the court, it is presumed that the trid court considered it,
absent some indication to the contrary other than the sentence itself.

?At oral argument, defense counsel did make this argument. Defense
counsel made the remarkabl e statement that the trial court gave defendant
“four extra years’ for mental retardation. In other words, according to
defense counsd, the most reasonable construction of the trid court's
commentsisthat thetrial court determined that a minimum sentence of six
yearswas sufficient for the predatory criminal sexual assault of a12-year-
old girl, but then decided to tack on four more years because defendant is
mentally retarded.
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People v. Thompson, 222 I1l. 2d 1, 45 (2006). The trial court is not
bound by the State’' s sentencing recommendation. Streit, 142 111. 2d
at 21-22. Moreover, neither the existence of mitigating factors (see
People v. Garibay, 366 Ill. App. 3d 1103, 1109 (2006)) nor the
absence of aggravating factors (see Peoplev. Redmond, 265 I11. App.
3d 292, 307 (1994)) obligatesthetrial court to impose the minimum
sentence. Wewill not reverse asentence unlessit representsan abuse
of discretion. People v. Lantz, 186 Ill. 2d 243, 261 (1999). A trial
court abuses its sentencing discretion when the penalty imposed is
greatly at variance with the spirit and purpose of the law, or
manifestly disproportionate to the nature of the offense. People v.
Sacey, 193 11l. 2d 203, 210 (2000).

| can find no abuse of discretion in the manner in which the trial
court arrived at its sentence. Defendant committed a very serious
offense for which the legislature has determined that a maximum
sentence of 30 years' imprisonment is appropriate. The majority is
simply incorrect that therewas no evidenceto support thetrial court’s
future-dangerousnessfinding. Defendant’ sown evidence showed that
he felt more comfortable with and spent more time with minors who
were closer to his mental age than to his chronological age.
According to the principal at defendant’s junior/senior high school,
defendant’s friends were much younger students who enjoyed
spending time with defendant because he was older and had a car.
Defendant was charged with three countsof predatory criminal sexual
assault againg a 12-year-old girl, D.R., and pleaded guilty to one of
the counts. The victim’s descriptions of the threeinstances of sexual
conduct were beforethetrial court at sentencing. InD.R.’ sstatement,
she explainsthat, onthefirst occasion, defendant reachedintoD.R.’s
pants and moved his fingers up and down inside her vagina. D.R.
stated that she was not expecting defendant to do thisand it made her
feel scared. On the second occasion, defendant had D.R. in his car,
and he asked her if she wanted to “give him head.” D.R. explained
that she did not know what to say to defendant, and that she did not
know if she wasready for this. Defendant kept repeating, “it’ sup to
you,” and D.R. finally said, “0.k.” D.R. explained what happened
next:

“Then he started unzipping his pants. *** Then he took my
head and put it down to his penis. *** He just pushed me
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down. *** | tried to get up, but *** his hands were till there
and | tried to get up and then hefinally let go.”

When asked how this made her feel, D.R. explained, “1 was kind of
scared a little after that, too.” On athird occasion, defendant again
placed his fingers in D.R.’s vagina. Defendant was warned to stay
away from D.R. by his own parents and by D.R’s parents, and the
court ultimately entered an order of protection against defendant.
Defendant met with D.R. again while the order of protection wasin
effect and pleaded guilty to violating the order.

Giventhisevidence, | fail to see how the majority could possibly
conclude that there is no evidence supporting the trial court’s
determination that protection of the public was necessary. Here, the
fact that defendant violated arestraining order prohibiting him from
having contact with theminor that he had sexually abused sufficiently
supports the trial court’s determination. Moreover, defense counsel
expressly conceded at the hearing on the motion to reconsider that
defendant “is subject to being influenced and led down the wrong
path because of hisintellect.”

The majority objectsto thetrial court’s description of defendant
as a predator and argues that it was the 12-year-old victim who
pursued defendant. There are two problems with this contention.
First, the name of the offense that defendant pleaded guilty to is
“predatory criminal sexual assault of achild.” 720 ILCS 5/12-14.1
(West 2006). Whatever preconceived notions the mgjority may have
of the meaning of the word “predator,” the fact is that Illinois law
defines a person who commits this offense as a predator. Thus, | fail
to see how we can fault the trial court for beieving that the
community at large would view someone who pled guilty to
“predatory criminal sexual assault of a child” as a predator. Much
more importantly, however, although the majority might be correct
that D.R. pursued arelationship with defendant, there was evidence
beforethetria court showing that it was defendant who pursued the
sexual and criminal aspects of the relaionship. In D.R.’s statement,
she said that she was not expecting defendant to place hisfingersin
her vagina and that this scared her. Her statement further shows that
defendant goaded her into performing oral sex on him and that he
forcibly held her head down on his penis when she tried to get up.
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D.R.’s statement renders unobjectionable thetrial court’s use of the
term “predator.”

The magjority also claimsthat there is no evidence to support the
trial court’ s conclusion that members of the public might beterrified
of defendant. The trial court’'s comments were just a matter of
common sense. Consider how a parent in the community would feel
knowing that defendant was hanging around children, that he had
driven one of them around in his car, placed hisfingersin her vagina
and scared her, goaded her into performing oral sex on him and
forcibly held her head down on his penis, and then violated a
restraining order requiring him to stay away from her. Are my
colleagues seriously arguing that it wasimproper for thetrial court to
consider that amember of the public, particul arly aparent, might find
the above facts frightening or that the community was in need of
protection?

Finally, the majority misses the point when it holds that
defendant’s violation of the restraining order was entitled to no
weight because the contact was instigated by the victim and the
meeting took place in a public park. The point of defendant’s
violation of the restraining order isthat it showed that dl efforts to
keep defendant away from the minor whom he had abused were
futile. This finding was proper under the very law that the majority
establishes. The majority specifically holds that mental retardation
may be considered as aggravating if it leads to alack of control on
defendant’s part. Slip op. at 16. The evidence unquestionably
supported the trial court’s finding that defendant had not shown an
ability to control himself and that al efforts to keep him away from
the victim had failed. Moreover, the last time that the victim had
pursued a relationship with defendant, defendant turned it into a
criminal sexua relationship. The trial court could rightly be
concerned that nothing was going to keep defendant away from the
victim and that there was a danger of more abuse occurring. One
could even conclude that such arecurrence waslikely, given defense
counsel’ s concession that defendant “is subject to being influenced
and led down the wrong path because of hisintellect.”

My colleagues have undoubtedly demonstrated that thereismore
than one way to look at this evidence. They have also adly
demonstrated that they would have weighed the evidence differently
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than did the trial court and that they would have imposed a lesser
sentence on defendant. This is no basis upon which to reverse a
sentence. Streit, 142 111. 2d at 19. What my colleagues have not done
is to demonstrate that the trial court’s decision was an abuse of
discretion. The trid court dearly gave mitigating weight to
defendant’s mental retardation, but believed that a sentence longer
than that recommended by the partieswasnecessary for the protection
of the public. The sentence the trial court arrived & was 20 years
bel ow the maximum and only 4 years above the minimum. Therewas
evidencesupporting thetrial court’ sdecision, andthereisno basisfor
this court to interfere with this sentence.

CONCLUSION

Today’ s opinion will send the unfortunate message that results
matter more than the law. A straightforward application of wdll-
settled law leads to the unmigtakable conclusion that the appellate
court’ sjudgment must be affirmed. I nstead, themajority reversesand
repeatedly ignores basic rules of appellate procedure along the way.
Defendant clearly forfeited his issue, and this court should require
him to meet his burden of establishing plain error. The forfeiture
analysis the mgjority uses here is unprecedented and severdy
underminesthe plain-error rule. Moreover, theforfeitureanalysisthe
majority uses is based on an argument defendant never even made.
When the majority reaches the merits of the issue, it once again goes
beyond what the defendant argued and decides anissue other than the
one defendant raised. | would hold that defendant forfeited the only
issue heisraising on appeal, and | would affirm the appellate court’s
decision.

JUSTICES GARMAN and KARMEIER join in this dissent.

JUSTICE KARMEIER, also dissenting:

| joinin Chief Justice Thomas' well-reasoned dissent, and | write
separately only to add a few observations of my own.

In recent years, this court has, with increasing frequency, strictly
applied principles of procedural default in cases that have come
before us. Some might argue that the court has developed a
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framework that is too rigid, restricting our own ability to reach
important issues, and consequently depriving bench and bar of much
needed guidance. Advocates of that position might well point to this
court’ s supervisory authority as enabling our review of issues when
and where we seefit. See In re Estate of Funk, 221 I11. 2d 30, 96-98
(2006) (our supervisory authority is “unlimited in extent and
hampered by no specific rules or means for its exercise” and thus
allows the court to “look beyond considerations of [forfeiture] in
order to maintain asound and uniform body of precedent or wherethe
interests of justice so require”’). However, whether oneisan adherent
of one position or the other, it is disingenuous to mischaracterize an
issue simply in order to reach it, and that is what | believe the
majority opinion does here. In that respect, thisis a watershed case
andapivotal precedent. Henceforth, thiscourt will havemuch greater
latitude to reach issues, because, as Chief Justice Thomas notes, “the
argument does not have to bethe same, it merely has to relate to the
same subject.” Hereafter, a claim that the circuit court erred in
sentencing arguably preserves every concelvable sentencing issue.
Thisdecision will also make life easier for litigants, asit will allow
for much abbreviated postjudgment motions. In any event, itisclear
that the trial judge in this case was not given the opportunity to
address the specific error which defendant now alleges on gopeal.
Pursuant to onelineof authority, the consequence of that omissionis
issue forfeiture. At the least, this disposition calls those precedents
into question, and | foresee this case being cited frequently by those
who would seek to avoid the consequences of procedural default.
Beyond that, in my view, the majority improperly reweighs the
evidence and substitutes its judgment for that of the trial court (see
generally People v. Streit, 142 111. 2d 13, 19 (1991)), justifying that
action under the guise that the circuit court considered an improper
aggravating factor in sentencing. Apparently, the precedent we can
take from that portion of the majority opinion is that a sentencing
court may not consider a defendant’ s willingness to violate an order
of protection as evidenceof future dangerousness. Disregard of court
orders counts for nothing. As Chief Justice Thomas amply
demonstrates, there was evidence of future dangerousness. The
maj ority opinion muddlesthe difference between theevidence before
the circuit court and the conclusions the court ultimately drew, and

-40-



thus the majority improperly reweighs the evidence. Since the
majority obviously believes that the defendant’s sentence was
excessive, and that a six-year sentence of imprisonment is
appropriate, the court should simply impose that sentence.

By remanding this causefor resentencing beforeadifferent judge,
the majority not only wastes judicial resources, but also administers
an undeserved dap in the face of the sentencing judge, who did
nothing to warrant such treatment. To the contrary, the record shows
that the sentencing judge conscientiously weighed the appropriate
aggravating and mitigating factors when he imposed the defendant’ s
10-year sentence. Certainly, this case is nothing like People v.
Dameron, 196 Ill. 2d 156 (2001), the case cited by the majority to
support its action, and it is not surprising that the majority does not
discuss Dameron. In Dameron, the sentencing judge repeatedly
referenced evidence and sources not of record in handing down a
sentence of death. Given the facts of this case, Dameron is no
authority for the assignment of resentencing to a different judge.

Thecourt today effectively evisceratesitsown procedural default
jurisprudence, it ignores evidence of future dangerousness, and it sets
an ill-advised precedent insofar as it requires sentencing before a
different judge under these circumstances. Thus, | cannot subscribe
to the majority opinion.

CHIEFJUSTICETHOMASand JUSTICEGARMAN joininthis
dissent.
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