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In an action arising from the death of plaintiffiecedents when their

(Note: This syllabus Vehicle was struck by one of defendant’s trains @iossing with only
constitutes no part of theluminous flashing light signals and no automatitegathe appellate
opinion of the court but court, in response to two questions certified leyttial court pursuant
has been prepared by theo Supreme Court Rule 308, held that pursuantdtcsel8c-7401(3)
Reporter of Decisions of the Illinois Commercial Transportation Law, theninous flashing
for the convenience ofjignt signals installed at the crossing were “adeguand appropriate,”

the reader)

Decision Under
Review

Judgment

even after an administrator with the Illinois Conmoee Commission
stated in a letter dated August 15, 2005, thattbsesing now met the
minimum requirements for the installation of autdimayates and
would remain so until replaced pursuant to Comrnarssipproval, and
that defendant railroad had no duty to use readerce to install
automatic gates at the crossing prior to the datieeofatal collision.

Appeal from the Circuit Court of St. Clair Countyp. 07-L-17; the
Hon. Vincent J. Lopinot, Judge, presiding.

Certified questions answered; cause remanded fortheiu
proceedings.
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Panel PRESIDING JUSTICE WELCH delivered the judgmentla# tourt,

with opinion.
Justice Spomer concurred in the judgment and opinio
Justice Goldenhersh dissented, with opinion.

OPINION

This is a wrongful death action brought againgt lllinois Central Railroad Company
(llinois Central) by Michael Porter, as speciahadistrator of the estates of Tina Porter,
deceased, and Allaysa Porter, deceased. The déselieth as a result of a collision between
the motor vehicle in which they were traveling aad lllinois Central freight train on
November 20, 2006, at a crossing in the Villag#afissa (the Village).

At the time of the collision, the railroad croggivas equipped only with luminous flashing
light signals. The plaintiff alleges that the defant was negligent in failing to equip the
railroad crossing with automatic gates. The defahdssponds that, because the flashing light
signals had been installed pursuant to the apprawmdl order of the Illinois Commerce
Commission, statute dictates that they must be ddemdequate and appropriate and the
railroad cannot be found negligent for having féile install gates.

The case comes before us pursuant to lllinois&nprCourt Rule 308 (eff. Feb. 26, 2010).
The circuit court certified the following two quéests for our review:

“1. Did the lllinois Central Railroad have a dutyuse reasonable care to install
automatic gates at the South Main Street crossilgrissa, lllinois (AAR/DOT #296
124L) prior to November 20, 2006?

2. Under 625 ILCS 5/18¢-7401(3), are luminousHiag light signals installed at
the South Main Street crossing in Marissa, lllinA&R/DOT #296 124L), which had
previously been approved by the lllinois Commeroen@ission on July 10, 1962 and
thus ‘shall be deemed adequate and appropriatd’ ‘déemed adequate and
appropriate’ after the August 15, 2005 letter frivslichael Stead, Rail Safety Program
Administrator, which stated that the ‘existing ctiimhs meet the Commission’s
minimum requirements for the installation of autdimgates,’ even though the lllinois
Commerce Commission had not yet ordered the iasitadl of automatic gates?”

We will address these questions in reverse om@®wering the second question first.
Because a question certified by the circuit couthis court pursuant to Supreme Court Rule
308 must involve only a question of law, our reviewle novo Tri-Power Resources, Inc. v.
City of Carlyle 2012 IL App (5th) 110075, 1 9.

-2-



5

16

17

18

19

Under subchapter 7 of the lllinois Commercial Bortation Law (the Act) (625 ILCS
5/18c-7101et seq.(West 2008)), the lllinois Commerce Commissiore(@ommission) has
exclusive jurisdiction over all rail carrier opeaats in the state. Pursuant to that jurisdiction,
the Commission has exclusive power to set safejyirements for railway track, facilities,
and equipment. 625 ILCS 5/18c-7401 (West 2008)ti@ed8c-7401(3) provides as follows:

“The Commission shall have power, upon its own omgtor upon complaint, and after
having made proper investigation, to require thetallation of adequate and
appropriate luminous reflective warning signs, lnous flashing signals, crossing
gates illuminated at night, or other protectiveides in order to promote and safeguard
the health and safety of the publimiminous flashing signal or crossing gate devices
installed at grade crossings, which have been apguidoy the Commission, shall be
deemed adequate and appropria&mphasis added.) 625 ILCS 5/18c-7401(3) (West
2008).

Our supreme court has definitively held that gtetutory section establishes that, once the
Commission has investigated a crossing and hasoeggbrthe installation of a luminous
flashing signal, then the installation of that devshall be deemed adequate and appropriate
and a conclusive legal presumption is created wpiekients a plaintiff from arguing that the
railroad should have installed other warning devi@eeEspinoza v. Elgin, Joliet & Eastern
Ry. Co, 165 lll. 2d 107, 121 (1995¢handler v. lllinois Central R.R. C&R07 Ill. 2d 331, 342
(2003).

On July 10, 1962, pursuant to power vested ity isdxction 18c-7401(3), the Commission
had entered an order approving the presence oflaminous flashing light signals at the
railroad crossing in question. The plaintiff doest dispute that the Commission made the
requisite investigation and gave its approval pamsuto section 18c-7401(3) in 1962.
Furthermore, it is undisputed that the railroadssiog in question was equipped with
luminous flashing light signals and that the signaére working properly at the time of the
collision. Nevertheless, the plaintiff argues thet defendant had a duty to use reasonable care
to install automatic gates at the crossing in aoidito the luminous flashing light signals and
that it breached this duty, resulting in the deathihe decedents.

The plaintiff premises his argument on the faat,tprior to the collision, at the request of
the citizens of the Village, the Commission hadestigated the crossing and determined that it
did meet the minimum requirements for adding autangates. While the Commission had
not taken formal action on this determination a time of the collision, it had made its
determination known by way of a letter from Micha8tead, Rail Safety Program
Administrator, to a local congressman dated Audisst2005. The letter indicated that the
proposed improvements were scheduled to be indtatlefiscal year 2010 and that the
Commission would contact the Village and the defendrailroad as fiscal year 2010
approached. The defendant railroad received a abibys letter. In the meantime, the flashing
light signals installed pursuant to the 1962 appt@nd order of the Commission would
remain.

The accident occurred on November 20, 2006. Imatelyi thereafter, the Commission,
through Michael Stead, its Rail Safety Program Austrator, notified the local congressman
that it was working with the Village and the defantlrailroad to expedite a project to install
automatic gates at the crossing. In that letter,Gbmmission, through Stead, advised that it
anticipated that:
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“an agreement for the work will be executed expeddly so that an Order,
recommending the proposed safety improvements, loansubmitted to the
Commission early in 2007. Following Commission awat of the proposed changes,
the railroad will have 12 months within which tongplete the work.”

According to Stead, the railroad had no authodtinstall the automatic gates without an order
of the Commission. Such an order was entered bZdmemission on August 29, 2007.

The plaintiff argues that Stead’s letter of Auglist 2005, stating that the crossing met the
minimum requirements for installation of automatgates, somehow revoked the
Commission’s 1962 order approving the installatbdhuminous flashing light signals at the
crossing and, because they were no longer “approvledy could no longer be deemed
“adequate and appropriate.” The plaintiff argueat tBtead’s letter of August 15, 2005,
indicates that the Commission had “approved” th&taittation of automatic gates at the
crossing and the presumption of adequacy and apatepess no longer applied to the
luminous flashing lights. We reject the plaintifisgument.

The parties argue at length in their briefs abwbether Commission “approval” of
protective devices requires an “order” of the Cossiun. The plaintiff argues that
Commission approval and an order are two diffetieinigs and that, despite the absence of an
“order” requiring the installation of automatic gatat the crossing, the Commission had
“approved” the installation of automatic gates mgigated by Stead’s letter of August 15,
2005. We understand the plaintiff's argument tdaHae “approval” by the Commission of the
automatic gates somehow revoked the Commissiorppréaval” of the already installed
luminous flashing light signals, thereby removihg statutory presumption that the signals
were “adequate and appropriate.”

We find no need to discuss the difference betvee€ommission “order” and Commission
“approval.” The statutory language establishinggresumption speaks in terms of protective
devices “installed” at grade crossings, which hia&en approved by the Commission. It seems
to us that the key word here is “installed.” Ongstalled pursuant to Commission approval,
the protective devices retain the presumption egadcy and appropriateness until they are
replaced. They do not lose the presumption simpbabse a future change has been approved
or ordered by the Commission. Our interpretatiothefstatute is consistent with the statutory
scheme and with existing case law.

In Espinoza v. Elgin, Joliet & Eastern Ry. Cb65 Ill. 2d 107 (1995), our supreme court
discussed the language of section 18c-7401(3)efAitt which provides that installed and
approved luminous flashing signal devices at gradssings shall be deemed adequate and
appropriate. The court stated:

“We interpret the relevant language of section-1881(3) as providing that once
the Commission has investigated a crossing andappsoved the installation of a
luminous flashing signal or crossing gate devibenttheinstallation of that device
shall be deemed adequate and appropriate. A cavellegal presumption is created
which prevents plaintiffs from arguing that theln@ad should have installed other
warning devices.” (Emphasis addeigpinoza 165 Ill. 2d at 121.
Our supreme court again so heldGhandler v. lllinois Central R.R. Co207 Ill. 2d 331,
341-45 (2003). Furthermore, the unqualified languag section 18c-7401(3) manifests an
intent to allow railroads to rely on Commissionetetinations with respect to the adequacy
and appropriateness of crossing protective devegardless of changed circumstances or the
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passage of tim&anner v. Norfolk & Western Ry. C@71 Ill. App. 3d 598, 603 (1995). Thus,
the fact that circumstances had changed at theingsuch that it now met the minimum
requirements for the installation of automatic gadel not deprive the defendant railroad of
the conclusive legal presumption that the approaed installed luminous flashing light
signals were adequate and appropriate until they weplaced. To hold otherwise would
subject the railroad to liability for the period tohe between the determination that a change
was warranted and the actual installation of thve petective devices. This is certainly not the
intent of the statute. Section 18c-7401 is “cleantended to foreclose litigation over the
adequacy of approved warning devicd3dnhner, 271 Ill. App. 3d at 602.

Accordingly, we answer the first-addressed cedifquestion in the affirmative. Under
section 18c-7401(3) of the Act the luminous flaghlight signals installed at the subject
crossing are still deemed “adequate and appropreaten after the August 15, 2005, letter
from Stead which stated that the crossing now rhet minimum requirements for the
installation of automatic gates and will remain wsdil replaced pursuant to Commission
approval.

We turn now to the other certified question: “Ie Illinois Central Railroad have a duty
to use reasonable care to install automatic gateeSouth Main Street crossing in Marissa,
lllinois (AAR/DOT #296 124L) prior to November 22006?”

Taking the question as stated, the answer islglear Because the flashing luminous light
signals had been installed pursuant to the appendbrder of the Commission, they must be
deemed adequate and appropriate, and not onlyhdidie¢fendant railroad have no duty to
install automatic gates at the crossing, it wagesgly prohibited from doing so by the Act.
Hunter v. Chicago & North Western Transportation.,G90 Ill. App. 3d 458, 465-66 (1990)
(once the Commission has ordered the installatfaa garticular kind of warning device, its
decision is conclusive, and the railroad is prdbitbifrom installing any other).

Further, if by the certified question the circaturt meant to ask whether the defendant
railroad had a duty tpetitionthe Commission for permission to install automgates at the
crossing, the answer remains no. Under section748@{3) of the Act, there is no duty to
petition the Commission for additional warning dms once warning lights have been
installed pursuant to approval of the Commissidanner v. Norfolk & Western Ry. C@71
lIl. App. 3d 598, 602 (1995).

In Danner, the following question was certified to the ajgtel court:

“‘In light of the provision of 625 ILCS 5/18c-74(B) that “luminous flashing

signal or crossing gate devices installed at gcadssings which have been approved
by the Commission, shall be deemed adequate amd@gie”, does a railroad have a
common law or other duty to petition the [Commig$ito authorize an upgrade of the
protection by installation of additional safety des at a crossing protected by
flashing signals ordered and approved by the [Casion], when the railroad is aware
or should be aware that additional safety deviceswarranted?’ 'Danner, 271 Il
App. 3d at 600.

The court answered the question as follows: “Thenen to the certified question is no, there is

no duty.”Danner, 271 Ill. App. 3d at 604.

We answer the certified question before us theesamy: the railroad had no duty to
install, or to petition for permission to instalitomatic gates at the crossing in question.

-5-
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In conclusion, the defendant railroad is entittethe conclusive legal presumption that the
luminous flashing light signals installed at thenssing in question were adequate and
appropriate at the time of the accident. Further,defendant railroad had no duty to install at
the crossing automatic gates or to petition the @@sion for permission to do so.

Certified questions answered; cause remandediftivelr proceedings.

JUSTICE GOLDENHERSH, dissenting.

| respectfully dissent. The following two questonere certified for appeal:

Certified Question No. 1: “Did the lllinois CenkrRailroad have a duty to use
reasonable care to install automatic gates atdléhSMain Street crossing in Marissa,
lllinois (AAR/DOT #296 124L) prior to November 200067?”

Certified Question No. 2: “Under 625 ILCS 5/1801743), are luminous flashing
light signals installed at the South Main Streessing in Marissa, lllinois (AAR/DOT
#296 124L), which had previously been approved bg tllinois Commerce
Commission on July 10, 1962 and thus ‘shall be dekadequate and appropriate’ still
‘deemed adequate and appropriate’ after the Auftst2005 letter from Michael
Stead, Rail Safety Program Administrator, whichiestahat the ‘existing conditions
meet the Commission’s minimum requirements foiinis&allation of automatic gates,’
even though the lllinois Commerce Commission hadyabordered the installation of
automatic gates?”

| would answer the first question in the affirmvatand the second question in the negative.

The lllinois Commerce Commission has two buredwsRublic Utilities Bureau and the
Transportation Bureau. The formulation of the ¢iedi questions presented on appeal rests
largely on correspondence and deposition testinebiichael Stead, head of the Rail Safety
Section in the Transportation Bureau. Stead testithat he reports to the head of the
Transportation Bureau, who reports to the executikector. The executive director, “in turn,
reports to the Commission itself.” Stead descrittelHearings and Orders Section, which
consists of three administrative law judges théd hearings and issues directives on petitions:

“Q. [Attorney for defendant:] And what is theirrfction as it would relate to the
petition process?

A. Once a petition is filed, then an administrathearing is scheduled, and when
those hearings are held, the administrative lawggudor lack of a better term, runs
those hearings much like a judge in a court ofwaauld do.

Q. Okay. And then after they have run that heanvitat would be the product of
that hearing?

A. The product of those hearings normally is adeorthat is submitted to the
Commission for its approval, and within those—thiater is the language that directs
the parties accordingly depending on the conteintiseopetition.”

In February of 2000, the mayor of Marissa submiitee project application to the
Commission which sought an upgrade over the egdlashing light signals. Due to the
project application, the Commission performed abase review of the crossing and, in April
2005, placed the crossing on a five-year projesttfor fiscal year 2007 through fiscal year
2011.

-6-
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In his deposition, Stead reviewed a set of prop@sade-crossing protection fund projects
for local roads and streets—one for fiscal yeafd62afirough 2010 and another for fiscal years
2007 through 2011. The plan for fiscal years “FY022011 Plan” was issued by the lllinois
Commerce Commission in April 2006. The South Mdne& crossing in Marissa was listed in
“Appendix 2 FY 2008-2011 Projects by County” withcast of $265,000. The plan noted:
“Projects programmed for submittal to the Commigsia FY2008-2011 are listed in
Appendix 2. For those years, it is anticipated@oeenmission will consider projects requiring
commitment from the Grade Crossing Protection Rataling over $133 million, affecting
more than 219 crossings in over 69 counties.” At lottom of each page of appendix 2,
including the page listing the Marissa crossindgo@tnote stated: “Note: Total Est. Project
Costs are shown, since Commission approval hasbeeh granted for these projects.”
Appendix 3 listed the “Active Projects” with specifocations and cost information.

Stead described the document:

“A. *** So we have a tabular summary for the oneay plan and also for the
five-year plan. Ultimately we have a list of all thfe proposed crossing improvement
projects planned for the next five years.

Q. [Attorney for plaintiff.] And you say, ‘propodé What do you mean by
proposed?

A. These are projects that we propose.

Q. When you say ‘we’ who are you—

A. When | say, ‘we,” I'm referring to Rail Safeyection staff. This is a list of
projects that we propose, we submit to the Comiss$or its approval. Pending
approval, pending the Commission’s approval of #riire five-year plan document,
this list represents the projects for which the @ossion has committed assistance
from the Grade Crossing Protection Fund for conhetf the projects, and proposed
also means projects we feel comfortable-we, agaaff from—Rail Safety Section
staff believe will eventually be completed, actyaltdered in the next five years and
eventually completed thereafter. There are somesca$ere these projects run into
delays and have to be pushed back. That's why w&nte to consider it proposed
projects rather than actual projects.

Q. Okay. So all of those projects that are ligteeas part of Exhibit 5 are not
projects that have actually, at the point that doent is prepared, been ordered by the
Commission?

A. That's correct.

Q. The ones that had actually been ordered bZdmmission, are they identified
separately in that list by appendix or otherwise?

A. Yes. Appendix 3 of the five-year plan inclugebst that are described as active
projects, and the definition of active projects prejects that have been approved
through order by the Commission.”

In June 2005, Congressman Jerry Costello senesmondence to Peggy Snyder, the
Director of Office of Government Affairs for the @mnission, regarding the crossing. Costello
attached a letter from Mike Parker of Marissa tt@ttained a petition signed by over 180
citizens of the Marissa area. Apparently Frank Milso filed an online complaint and
received correspondence on June 28, 2005. Thidygeferred to in Stead’s deposition.
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130 On June 30, 2005, Stead sent correspondence tgrédsman Costello. Stead wrote in
response to the petitions Costello forwarded to @Genmission’s Office of Government
Affairs. He acknowledged that the petitions refbect concern by citizens of Marissa that
automatic gates were necessary at the South Mdifriager Hill Road crossings, writing:

“A representative of this office will be assigneal ihvestigate your constituents’
concerns. If existing conditions meet the Commissioninimum requirements for
adding automatic gates, we will work with the Vi&aand the railroad to implement
the safety improvements as soon as possible.”

131 On August 15, 2005, Stead sent Congressman Goat#ibllow-up” letter, which stated:

“A representative of this office recently inspectbd subject crossings and
determined that existing conditions meet the Cosions minimum requirements for
the installation of automatic gateéssistance from the Grade Crossing Protection
Fund (GCPF) has been programmed to help pay foingtallation of new automatic
flashing light signals and short-arm gates at thgext crossings during state fiscal
year 2010 (July 1, 2009-June 30, 2010). We wiltaonthe Village and [defendant] to
discuss the details of these proposed improvenasnE 2010 nears.

For the installation of automatic flashing lighgrsals and gates we typically
recommend to the Commission that the GCPF be uspdyt 85% of the installation
costs at each location. The Village of Marissa wdikely be responsible for 10% of
the installation costs. Defendant would pay all aenmg installation costs, as well as
all future operating and maintenance costs.” (Eraghadded.)

Stead noted that the cost to install the gatesestimated at $235,000 per crossing.

132 Stead proceeded to address the issue of fundiegestimated the portion to be paid by
Marissa at $47,000 plus all costs that might barired! for improving the grade improvements
to the road. Stead commented that “[w]ith the psgabimprovements programmed for FY
2010,” Marissa would have sufficient time to budigetts share of costs, but if Marissa lacked
funds it could submit a hardship application. Steawtinued:

“The large number of project requests submitteztgyear requires us to prioritize
projects based on several criteria, including tative safety of the existing crossing,
and the volume and types of existing train and Wweghtraffic.

After each application is prioritized based onieagring requirements, geographic
location is also taken into account so that impnogets throughout the state can be
addressed as equitably as possible. In this instamtce both crossings are currently
equipped with automatic flashing light signals, determined that project requests to
install automatic warning devices at crossing locet equipped only with crossbuck
warning signs should be given priority.”

Stead forwarded copies of his correspondence teseptatives of the Village of Marissa and
defendant.

7133 The fatal accident occurred on November 20, 2@D6 November 22, 2006, Stead sent
Congressman Costello another letter. Stead wrote:

“I previously indicated that assistance from thed& Crossing Protection Fund
(GCPF) had been included in the lllinois Commeraen@ission’s FY 2007-2011
Crossing Safety Improvement Program 5-Year Plametp pay for the installation of
new automatic flashing light signals and short-gates at the subject crossings during

-8-
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state fiscal year (FY) 2010 (July 1, 2009-June2B,0).However after a train/vehicle
collision occurred at the South Main Street crogsam Monday November 20th, this
office is working with the Village of Marissa andet CN to expedite a safety
improvement project to install automatic flashinght signals and gates at both
crossings as soon as possibiorking in conjunction with the Village and thelraad
we anticipate an agreement for the work will becexed expeditiously so that an
Order, recommending the proposed safety improvesner@n be submitted to the
Commission early in 2007. Following Commission amat of the proposed safety
improvements the railroad will have 12 months withihich to complete the work.”
(Emphasis added.)

On August 29, 2007, the chairman of the lllinomn@nerce Commission signed an order
of the Commission requiring and directing defendarmiroceed immediately with installation
of gates at the crossings as outlined in a stipdlagreement. The order required defendant to
proceed immediately and subjected defendant te fihthe installation was not completed
within 12 months.

The stipulated agreement was attached to the .offlee agreement provided the
preliminary plans and costs estimates along withrong the division of costs and was signed
by Stead and attested by Von DeBur on April 26,72Dn later dates, the stipulation was
signed by representatives of the Village of Mari$la lllinois Department of Transportation,
and defendant.

On January 10, 2007, plaintiff filed suit in thecait court of St. Clair County. Defendant
filed an answer and affirmative defenses, includireg the flashing signals were conclusively
adequate and appropriate under the lllinois Comialeftransportation Law (625 ILCS
5/18c-7401 (West 2006)). The court granted pldiatimotion to strike the affirmative
defenses and defendant filed for supervisory oi@arMay 16, 2007, the Supreme Court of
lllinois entered a supervisory order directing treuit court to vacate the order striking the
affirmative defenses. The circuit court enterecbeter vacating the previous order, denying
the motion to strike affirmative defenses, and eat@n order certifying the two questions for
appeal.

Defendant contends that the applicable statutocheme permitted its behavior. The
lllinois Commercial Transportation Law provides anclusive presumption that signal
installations “approved” by the Commission are ® deemed adequate and appropriate.
Plaintiff replies that the term “approved” is nghsnymous with “order” or “require”-thus,
the meaning of the statute is ambiguous. This tevaa underlying issue of whether the
condition of a crossing is still “deemed adequatel appropriate” when a Commission
investigation spurred by citizen petition deternsiaeneed for upgrade. Any attempt to address
the certified questions and the underlying issngsiims of this regulatory scheme leads to an
inquiry as to whether the present situation wa®hdyhe contemplation and legislative intent
of the General Assembly as embodied in its statute.

History of Presumption

lllinois has long recognized that rail carriersséaa duty to provide adequate warning
devices at road crossingsspinoza v. Elgin, Joliet & Eastern Ry. Ca65 Ill. 2d 107, 120
(1995); Langston v. Chicago & North Western Ry. (88 Ill. 248, 253 (1947). This duty
stems from a responsibility of rail carriers to ex®e ordinary care regarding the safety of
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public crossings of railway trackBales v. Pennsylvania R.R. C847 Ill. App. 466, 474
(1952).

Prior to enactment of section 18c-7401(3) of thedis Commercial Transportation Law,
a rail carrier's compliance with the standardsfegh by the state constituted evidence of due
care.Paulison decided shortly before enactment of 18c-7401€gmplifies the previous
approachPaulison v. Chicago, Milwaukee, St. Paul & PacR®R. Inc, 74 Ill. App. 3d 282,
288 (1979) (citingMerchants National Bank of Aurora v. Elgin, JolgeEastern Ry. Cq.121
lIl. App. 2d 445 (1970)aff'd, 49 Ill. 2d 118 (1971)). IfPaulison the estate of a motorist
brought a wrongful death action asserting thatrthecarrier was negligent for failing to
provide automatic gates at a crossing even thotajh standards did not require gates at the
single track crossing. Relying dterchants Paulisondiscussed the previous approach:

“The question then becomes whether the State atdsdepresent the totality of
defendant’s duty. This question was presented i® dburt in Merchants National
Bank v. Elgin, Joliet, & Eastern Ry. Cd.970), 121 Ill. App. 2d 445, 257 N.E.2d 216
aff'd (1971), 49 lll. 2d 118, 273 N.E.2d 809. In thadeahe State standards were also
introduced. The railroad argued that it was notligegt because the lllinois
Commerce Commission had not ordered a particulaning device for that crossing.
In response, this court held: ‘[t]he fact that @aste may provide one precaution does
not relieve the railroad from adopting such otleErgublic safety or common prudence
may dictate.” (121 Ill. App. 2d 445, 456.) Cleariphe State standards are merely
evidence of due care; they do not operate to reldefendant of liability even if
complied with. ‘A railroad company is required toeecise ordinary prudence and care
in operating its trains to prevent injury to thosko travel upon a public highway
crossing its tracks.Bales v. Pennsylvania R.R. G1©952), 347 Ill. App. 466, 474, 107
N.E.2d 179.) ‘The fact that the statute may prowade precaution does not relieve the
company from adopting such others as public safetpmmon prudence may dictate.’
Wagner v. Toledo, Peoria & Western R(EF933), 352 Ill. 85, 91.

These cases indicate that there may have beety aphn the defendant railroad to
install automatic gates notwithstanding the faet they were not required under the
State standardsPaulison 74 Ill. App. 3d at 288.

No longer are the state standards merely evideiee care. Although railroads still have
a duty to provide adequate warning devices, thmold Commercial Transportation Law has
created a conclusive presumption that the inskaflabf devices as “approved by the
Commission” is adequate and appropriate. 625 ILA8&G7401 (West 2006).

The General Assembly declared that the accelergtiowth of the transportation industry
and attendant regulation “necessitates the straarglof regulatory procedures to allow for
prompt action to protect the interests of the peopl the State of lllinois.” 625 ILCS
5/18c¢-1102(b) (West 2006). The Commission has pjeaad exclusive jurisdiction over the
safety devices at crossingglcClaughry v. Village of Antioch296 Ill. App. 3d 636, 639
(1998). Its role in overseeing safety devices assings and the standards for such devices is
in accord with federal regulation and the Manuallmform Traffic Control Devices. 23
C.F.R. § 655.601 (2012); sBeennan v. Wisconsin Central Lt@27 Ill. App. 3d 1070, 1079
(1992).

Section 18c-7401 of the lllinois Commercial Tramgation Law governs safety
requirements for rail carriers regarding tracksilitees, and equipment. The section is copious
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and addresses numerous aspects of the mainterrahcestallation of tracks at road crossings,
including obligations of rail carriers to maintaflush crossings and clear shrubbery for
visibility. Paragraph (3) gives the Commission thehority to determine the number, type,
and location of protective devices at crossingsutiiog signs, signals, and gates. 625 ILCS
5/18c-7401(3) (West 2006).

In 1982, the General Assembly adopted an amendioection 18c-7401(3) that forms
the focus of this dispute. Pub. Act 82-763 (effi.Jg 1983) (amending sections 57 and 58 of
the lllinois Public Utilities Act, which was the gumursor of the lllinois Commercial
Transportation Law). This amendment created atstgtpresumption:

“The Commission shall have power, upon its own omgtor upon complaint, and after
having made proper investigation, to require thetallation of adequate and
appropriate luminous reflective warning signs, lnous flashing signals, crossing
gates illuminated at night, or other protectiveides in order to promote and safeguard
the health and safety of the publimminous flashing signal or crossing gate devices
installed at grade crossings, which have been apguidoy the Commission, shall be
deemed adequate and appropriat&mphasis added.) 625 ILCS 5/18c-7401(3) (West
2006).

Statutory Scheme and Defendant’s Case

Plaintiff argues that the situation at hand wagobe the contemplation and intent of the
legislature expressed in section 18c-7401. Defendegues section 18c-7401 is globally
comprehensive and contends that the flashing sigmafe adequate and appropriate as they
had been installed pursuant to order of the Comanis®efendant argues that the exclusive
jurisdiction and regulatory authority of the Comait over safety devices is signified by the
repeated use of the terms “order” and “require’séttion 18c-7401. For example, section
18c-7401 provides that “[tthe Commission shall alswe power by its order to require ***
improvement of any crossing” and may apportion dost “[b]y its original order or
supplemental orders.” 625 ILCS 5/18c-7401(3) (W&806). Moreover, the sentence
establishing a conclusive presumption is preceded $entence authorizing the Commission
to “require” the installation of adequate and ajppiate luminous devices. Essentially,
defendant asserts that imbuing “approval” withstidct meaning from “order” and “require”
would divorce the term from the context of the staty scheme, and particularly the exclusive
authority of the Commission to set requirementsuggh orders set forth in section 18c-7401.

Case Law and Plaintiff's Case

Pointing to the same passages of section 18c-&l@tl on by defendant, plaintiff asserts
that throughout section 18c-7401 the word “ordes” used in conjunction with the
Commission’s power to “require” action after a hegy but that the use of the term
“approved” signifies something other than a requieat. Plaintiff calls approval “something
less than an order pursuant to a hearing.” Indsedtion 18c-7401 does not limit the
Commission’s authority to the power to “requireyitkalso uses the term “permission.” “No
public road, highway, or street shall hereaftecdsestructed across the track of any rail carrier
*** without having first secured the permission ¢fie Commission ***.” 625 ILCS
5/18c-7401(3) (West 2006). “The Commission shallenine right to refuse its permission or
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to grant it upon such terms and conditions as it prascribe.” 625 ILCS 5/18c-7401(3) (West
2006). Plaintiff argues the instant situation wa$ contemplated by the legislature when
enacting section 18c-7401-a rule from the Commisgidhe process of modification.

Contrary to the position taken by defendant, grent“approved” has been interpreted as
not being synonymous with “order” in section 18@I4Chandler v. lllinois Central R.R. Co.
207 Ill. 2d 331, 342-43 (2003Espinoza v. Elgin, Joliet & Eastern Ry. Ct65 Ill. 2d 107,
121 (1995).

In Espinoza flashing light signals had been installed in 196%l, in 1981, Commission
staff had inspected the crossing and determinetl dhtes were not necessary. Section
18c-7401 of the lllinois Commercial Transportaticaw did not become effective until 1986.
The plaintiffs argued that in order for section-I@®1 to apply, the approval must have taken
place after the effective date the statutory piomiscame into effect and, as such, “the
Commission has not yet made an investigation amnerméation that the warning devices
installed *** are adequate and appropriatéspinoza 165 Ill. 2d at 122Espinozaramed the
issue in terms of whether the defendant “owed & thuprovideadditional warning devices,
such as crossing gates.” (Emphasis in origifapinoza 165 Ill. 2d at 121Espinozaeasoned
that the conclusive presumption in favor of théroaid was justified because the “railroad can
install no other signal, by law,” once the Comnuossirders a particular kind of signal.
(Internal quotation marks omittedEppinoza 165 Ill. 2d at 122.

Espinozgproceeded to reject plaintiffs’ contention thapegval must be in the form of an
order entered after the effective date of sectiBo-2401 of January 1, 198Bspinozas
conclusion focused on the role of investigatiort,the procedural process of the Commission
entering an ordeEspinozaound:

“The Transportation Law provides that certain desi approved by the
Commission shall be deemed adequate and approBiaies plain language it applies
to any Commission investigation and approval. ksloot restrict its application to
investigations and approvals that occurred afteerain date, as plaintiffs argue.”
Espinozal65 Ill. 2d at 122.

Espinozaturned to the legislative history for support oflaek of a time frame for
investigation. A railroad could take the “extra gagtion of putting in a gate.” (Internal
guotation marks omittedBspinoza 165 Ill. 2d at 123. After reviewing this histolyspinoza
concluded that the legislature intended that Comimisinvestigations and approvals that
occurred prior to the enactment of section 18c-#@rke sufficient to invoke the presumption.
Espinoza 165 Ill. 2d at 123.

The approval ifEspinozaderived from the 1981 investigation and appromat,from the
1965 order. Plaintiff points to language of invgation inEspinoza

“We interpret the relevant language of section-1801(3) as providing that once
the Commission has investigated a crossing anap@®ved the installation of a ***
crossing gate device, then the installation of teatice shall be deemed adequate and
appropriate.’Espinoza 165 Ill. 2d at 121.

Espinoz& conclusion was that the flashing lights met appl was based on the most
recent investigation of the Commissi&spinozaconcluded:

“The record in this case establishes that the Cission has made the requisite
investigation and approval pursuant to the Trartggon Law. In 1965, the
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Commission entered an order that cantilever-mouitdsting light signals be installed
at the 22nd Street crossing. The certified recofdee Commission also show that, in
1981, a member of the Commission staff specificatigpected the 22nd Street
crossing to determine whether crossing gates wecessary. Bernard Morris, chief
railroad engineer for the Commission, stated &g result of the 1981 inspection, he
determined that crossing gates were not necesdacprding to Morris, the warning
signals at the 22nd Street crossing were deterntigeldde Commission to be adequate
and appropriate. He therefore concluded that theminwg devices existent at the
crossing remained adequate and appropriate atirtiee df the accident since the
Commission order from 1965 was still in effedESpinoza 165 lll. 2d at 123-24.

Chandlerinvolved a crossing in Tilden that had been egetgpaccording to a 1962 order
entered on the petition of lllinois Central Raildo@ompany. Before specifically addressing
the arguments made by the plaint@handler discussedEspinoza Chandler interpreted
Espinozaas finding approval derives from the Commissiorestigation Chandlerdescribed
Espinoza

“The record in the case established that the Casion had made the requisite
investigation and approval pursuant to the Trartsgion Law.Espinoza 165 Ill. 2d at
123. In 1965, the Commission had entered an ot ftashing light signals be
installed at the crossing, and, in 1981, Commisstaff had inspected the crossing and
determined that crossing gates were not necedSsapynoza 165 Ill. 2d at 123-24.”
Chandler v. lllinois Central R.R. Ca207 Ill. 2d 331, 342-43 (2003).

Chandlerfound that the record led to the conclusion “tlatl962 the Commission duly
investigatedthe crossing and the adequacy of the warning devic(Emphasis added.)
Chandler 207 1ll. 2d at 343Chandlerdid not rest alone on the 1962 order, but lookethé
supporting investigation. In support of the 1962itma, lllinois Central had submitted
documentary evidence, including blueprints, and@bexmission entertained testimony.

After commenting on the investigation supportihg Commission approvaChandler
proceeded to discount the arguments made by thetifflaThe plaintiff asserted that the
conclusive presumption applies only where the Coseion approves the installation of
devices upon its own motion and only applies wienGommission requires warning devices.
Chandlerrejected these arguments, again looking to theection between investigation and
approval:

“Plaintiff also follows the reasoning of the appé& court in arguing that the
conclusive legal presumption only applies whereGbemissionupon its own motion
or upon complaintapproves the installation of the warning devigee 333 Ill. App.
3d at 470). Plaintiff notes that lllinois Centraitiated the proceedings at issue as
opposed to the Commission or a private citizen.réyect plaintiff's argument. First,
plaintiff assumes that the conclusive legal pregionpcannot apply if a railroad
moves for a change to a railroad crossing. Nothirsgction 18c-7401(3) so intimates.
Moreover, there is no principled reason to distisgubetween instances where the
Commission approves the warning devices followingestigation, whether the
proceedings are initiated by the Commission, tlileoead, a municipality or a private
individual. Second, as noted Hspinoza 165 Ill. 2d at 122, the conclusive legal
presumption appliet® ‘any Commission investigation and approvalisihot limited
to instances where the Commission requires thallagson of warning devices at a
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crossing, as opposed to instances where the Coimmigpproves existent warning
devices. Again, there is no principled reason fodistinction. The Commission
undertakes the same investigation and is motivatedhe same safety concerns
whether it enters an order in a proceeding initidig a railroad or by another entity,
and whether it approves existent warning devicesarning devices which are to be
placed at the crossing at a later date. In thiarnegve note that section 18c-7401(3)
provides that ‘[n]o railroad may change or modifie twarning device system at a
railroad-highway grade crossing, including warnisgstems interconnected with
highway traffic control signals, without having dirreceived the approval of the
Commission.” 625 ILCS 5/18c-7401(3) (West 1996lindlis Central modified the
warning device system at the Center Street crossipgn approval of the
Commission.” (Emphasis in originaQhandler 207 1ll. 2d at 344-45.

Both Espinozaand Chandler indicate that the policy behind granting protectitin
railroads is justified by the fact that the Comnuashad investigated the safety devices.
Neither of these precedents involved the modiftcatf approval. Thus, the question again
becomes whether the situation at hand was contésoldby the legislature when it created the
statutory protection for the railroad.

| conclude that the situation at hand wascontemplated by the legislature. The change to
this particular rail crossing had been investigaiad approved by the person and divisions
charged with determining the merits of such a modlifon. It was on the waiting list for a
formal order from the Commission; the only effeétsoch order would be allocation of
funding for the change in the crossing, resultimgefendant sharing the cost of modification
with the state and municipality rather than beating entire financial burden itself. The
collision in this case occurred 15 months after themmission’s investigation and
determinations. The determination had already beste that the crossing was unsafe and the
need for upgrade already proven. The record sug@eiinding concern, not a contest over
whether the conditions were safe or “approved.’dddant’s strategy in this contest was to lay
low and silent. There was no other impediment ®dhanges or reason to assume that the
crossing did not fit in the category of those “appad.”

Defendant contends that failure to afford statufmotection would create a duty for it to
file a petition for modification. This is without enit. Defendant’s reaction upon being
informed of the investigation was not merely a uel to file a petition for
modification—defendant reacted with silence. Eviger #he investigation revealed the need for
installation of automatic gates, defendant was dieily uninvolved. Most importantly,
defendant’s assertion underlies how the situatibrinaand was not contemplated by the
legislature. Certainly the legislature did not md¢o encourage a railroad such as defendant to
remain detached, indeed silent, when confronted gamplaints by the mayor, congressman,
and citizenry of a village and an investigation dading that there was need for change.
Likewise, the majority’s citation dbanner v. Norfolk & Western Ry. C@71 Ill. App. 3d 598
(1995), is not on poinDanner, like EspinozaandChandlet had no occasion to address the
situation in the instant case, a rule in the preagsnodification.

The statute in question, in contrast to the irtstacts on record, deals with a completed
Commission process and the resulting presumptitie. Jarties to this litigation have not
presented, and our research has not revealedndivation that the legislature considered a
rule in the process of change, already approvedhenmerits, and merely awaiting the
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formalities leading to implementation of fundingh€l legislative intent, evidenced by the
statute’s language, contemplated the consequeheadsimnally completed process, not one in
process.

Likewise, our supreme court’s decisiong&EspinozaandChandlerexamined and clarified
the consequences of the completed process dehlimihe statuteEspinozadealt with the
guestions of effective date and the extent of gafetchinery (gates not needed)Qhandler
the court examined the Commission’s record suppgdpproval of existing warning devices.
NeitherEspinozanor Chandlerhad occasion to examine the consequences anaatpiis of
the present scenario: changes investigated, aprevel recommended by the appropriate
Commission personnel and merely awaiting formakom@hd fundingAfter a formal order,
funding, and completion of the project, the statyfaresumptions ifEspinozaandChandler
could apply.

I now turn to the certified questions from thecait court, but will consider them in reverse
order.

Certified question No. 2 deals with the effectha existing order for this crossing in light
of the investigation, determination, and recomméndaof the appropriate Commission
personnel. In light of the discussion above, | wloahswer this question in the negative.
Answering it in the affirmative would contradict aththe Commission personnel actually
determined.

In light of the answer to question No. 2, | woaliswer question No. 1 in the affirmative.
Both EspinozaandChandlerrecognize that a railroad has a duty to proviceqadte devices
(Espinozal65 lll. 2d at 120Chandler207 1ll. 2d at 341). Nothing in this record indies that
anything but funding was at issue after the finditby the Commission personnel outlined
above. Further, nothing in this record suggestsiapgdiment to a stipulation to that effect,
and the shield of the statutory presumption do¢spply in this case (see question No. 2).

Accordingly, | respectfully dissent.

-15 -



