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In a prosecution for aggravated battery where tageSiled a motion

for pretrial discovery asking defendant for notafeany affirmative

defenses he intended to raise almost two montlwsdo#ie scheduled
bench trial and the trial court denied the requestassert the
affirmative defense of self-defense defendant mtese on the

morning of his trial, his subsequent conviction wegersed and the
cause was remanded for a new trial, since a camicaiwould have
been an appropriate sanction in defendant’s casggecally when

defendant had waived a jury, the bench trial lastelgf one day and
only three citizen witnesses testified, the sefedse claim was
material to defendant’s guilt or innocence, andStege did not claim
it would be prejudiced if a continuance were grdnteirthermore,

regardless of whether the record showed the ofi¢iiz judge was

biased, a new judge will be assigned to the cassupat to

defendant’s unopposed request in order to remoyesaggestion of
unfairness.

Appeal from the Circuit Court of Marion County, NL-CF-308; the
Hon. Michael D. McHaney, Judge, presiding.

Conviction and sentence reversed; cause remandedlingctions.
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Counsel on Michael J. Pelletier, Ellen J. Curry, and MaggietH&im, all of State
Appeal Appellate Defender’s Office, of Mt. Vernon, for aglant.

Matt Wilzbach, State’s Attorney, of Salem (Patrigklfino, Stephen
E. Norris, and Rebecca E. McCormick, all of Stat&dorneys
Appellate Prosecutor’s Office, of counsel), for Beople.

Panel JUSTICE STEWART delivered the judgment of the couwvith

opinion.
Presiding Justice Welch and Justice Goldenherskcucced in the
judgment and opinion.

OPINION

On October 17, 2011, the State charged the defienBhillip C. Tally, with aggravated
battery in violation of section 12-4(b)(1) of tHknlois Criminal Code of 1961 (Criminal Code)
(720 ILCS 5/12-4(b)(1) (West 2010)). The Statedfi'emotion for pretrial discovery on April
27, 2012. The motion for pretrial discovery reqeddhe defendant to give written notice of
any affirmative defenses that he intended to asséne trial. The defendant did not give notice
of any affirmative defense until the day of his tetrial when he disclosed that he intended to
raise self-defense as an affirmative defense. rheitcourt barred the defendant’s defense as
a discovery sanction, and the defendant appealsohiction following the bench trial. We
reverse.

BACKGROUND

On June 19, 2012, the parties appeared in coud tigal on the charge that the defendant
committed aggravated battery by hitting the victibichael Grimes, in the head with a
baseball bat. The defendant waived his right weratrial and filed an answer to discovery in
which he alleged that he intended to assert thereffive defense of use of force in defense of
person pursuant to section 7-1 of the Criminal Q@@ ILCS 5/7-1 (West 2010)).

The defendant’s attorney told the court that he mat ready to proceed with a bench trial
that day because the defendant previously had el@aidt to proceed with a self-defense
affirmative defense, but “that some new informafioad] come to light very recently,” and he
now needed to assert a defense of use of foraef@msle of person. The defense attorney stated
that this defense “came about” the night beforethathis investigator had two witnesses who
needed to be interviewed.

The State objected to the new affirmative defarskfiled a motionn limine asking the
court to prohibit the defendant or any of his wises from presenting evidence in support of
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the affirmative defense of self-defense. The Stated in its motion that it had not received
any notice of any affirmative defense in respoosestpretrial discovery request. In support of
the motionin limine, the prosecutor told the court that the State riatdtaken any steps to
prepare for a rebuttal to any affirmative deferiBee State requested the court to bar any
evidence of the affirmative defense as a discosangtion if the defendant insisted on having
a trial that week.

The circuit court asked the defense to explain gy information concerning the
affirmative defense “was not available before ttiflhe defense counsel stated that he did not
want to get into the substance of his attorneyitlg®nversations, but that his client told him
some information for the first time the day bef@pecifically, the defendant’s attorney stated
that his client told him that the victim had a bath him at the time of the assault.

The court noted that it had been more than twothsosince the State had filed its motion
for pretrial discovery and that the defense wasgmgng an affirmative defense “on the very
morning of the trial.” The court stated: “There theen nothing on this record disclosed to this
Court as to why this information was not knowntte tefense long before the morning of the
trial. This is an attempt at trial by ambush.” Tdoairt granted the State’s motionlimine and
barred the defendant from presenting the affirneatisfense of self-defense.

The defendant requested the court to continuenthtéer rather than bar his defense. The
court denied the defendant’s request for a contioeanoting the inconvenience on civilian
witnesses. The court further stated:

“The defendant cannot show up on the morning i@l &nd pop up with an
affirmative defense that should have been disclessks, if not months ago. He knew
about the possibility of an affirmative defense,wes there, he knew if there was a
baseball bat. This argument is totally without memd I’'m exercising my discretion
and I'm denying the motion to continue.”

The court further stated that it was the defendeotthis attorney, who decided to assert the
affirmative defense of self-defense at the lastut@nThe court then proceeded with the bench
trial.

During the trial, the victim, Michael Grimes, tdisd that on October 15, 2011, his wife’s
sister, Sandy McPhail, had a party at her housérifards and family. He went to the party
with his wife, stepdaughter, and two grandchildréhe defendant also attended the party.
Grimes knew the defendant because the defendaritwiveswith McPhail’'s daughter, Julie.

Grimes testified that during the course of thenavg, the defendant started arguing with
Grimes’s wife, Rhonda, and that he and Julie “stelpip to break it up.” At that point, the
defendant and Grimes started arguing, and the daf¢pushed him. Grimes fell over a bench,
got up, and pushed the defendant. Grimes therhgatdfendant “in a front face lock, took him
to the ground,” and told him that he needed to@od He let the defendant go and told him to
leave because he had been drinking. The defendanpgand left the party.

About an hour and a half later, the defendantrnetd to the party carrying an aluminum
baseball bat. Grimes testified that he and his wiére sitting in the back by a fire. The
defendant walked straight at him and yelled at linmes’s wife stepped in between them
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and yelled at the defendant. Grimes moved his auteof the way, and the defendant hit himin
the back of the head with the bat. The blow dazer and he fell over on his right side. When
he got up, the defendant was leaving. The blowdefto-inch laceration on his scalp.

During cross-examination, the defendant’s attoragked Grimes if there were any bats
located in the area, and Grimes stated that hereskso because there were kids there, but he
did not know where the bats were. When the deferslattorney asked Grimes if he had a bat,
the court sustained the State’s objection on tleshthat the question violated the court’s
ruling on its motiorin limine.

Grimes’s stepdaughter, Amber Holzhauer, testified she was at the party and knew the
defendant because he dated her cousin Julie. Stifestethat when the first fight between the
defendant and Grimes occurred, she went insidedbse and called 9-1-1. She called 9-1-1 a
second time when the defendant came back with.a8Shat was outside when the defendant
returned to the party with the bat. She said tHeratant looked mad. She took the kids inside
the house, came back outside, heard the bat makacteovith Grimes’s head, and saw Grimes
fall to the ground. When she called 9-1-1 the sddone, she gave the police the license plate
number of the vehicle that brought the defendaok ba the party.

Joshua Dekalb testified that he was at the pardythat he met the defendant for the first
time at the party. Dekalb knew Grimes prior to freaty. He testified that there was an
altercation at the party in which the defendanthpdsGrimes and knocked him over, and
Grimes got up and retaliated. Grimes put the defehish a headlock. Dekalb testified that he
and one of his friends intervened and got Grimdsttthe defendant go. When Grimes let the
defendant go, he walked away.

Dekalb testified that the defendant returned ayprately 30 minutes later carrying a
silver baseball bat and looking for someone. THertkant was yelling, “where is he at, where
is he at.” Dekalb saw the defendant approach Grirttesy exchanged words, and the
defendant hit Grimes in the head with the basdizdllHe saw Grimes’s wife step in between
them, but Grimes moved her out of the way just t@the defendant hit him in the head with
the bat. Grimes fell to the ground, and the defanhtdt carrying the bat.

The officers who arrested the defendant on thietrmgthe fight testified that they made a
traffic stop of a vehicle based on a descriptiothefvehicle and license plate number given to
them by their dispatcher. The defendant rode irbtekseat of the vehicle. The officers also
removed a silver aluminum bat from the back se#h®ehicle, but neglected to take the bat
into evidence when they arrested the defendant.

The State introduced a recording of statementsi¢fiendant gave to police officers after
he was arrested. The defendant described drinkiddighting that had been going on at the
party and said that Grimes held him down while ttleer men beat him. He said that he left
the party in his girlfriend’s car and returned hesmhis girlfriend had called about her car. He
told the officers that he returned with a baseballand admitted to swinging it at Grimes and
hitting him in the head when he reached for a bat.

At the conclusion of the State’s case in chieg defendant’s attorney made an offer of
proof concerning the defendant’s testimony witlpees to self-defense. The attorney stated
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that the defendant would have testified that tremise altercation between him and Grimes
took place in an area where there was wood and3hates had a piece of wood and a bat in
his hands when he returned to the party. The dafgndould testify that “there was a swing at
him and he swung back and then clipped Mr. Grimethé head.” The attorney explained,
“That would be essentially our testimony with redp® the proffer defense of self-defense
would be the presence of another bat in Mr. Grifsgkand at or near the time of the incident
which resulted in Mr. Grimes’[s] injury.”

The defendant testified that the initial fight ooed when Grimes put him in a headlock
and two other people started hitting him on the sifhis head. When he was finally let up, he
took off running, got into his girlfriend’s car, dheaded home. At his house, his nephew came
outside and asked what happened, and he told lEtrhéhwas jumped by three people at the
party and that his girlfriend had called and warited to bring her car back. He testified that
he got the baseball bat for safety and that hisespdrove him back to the party so he could
give his girlfriend her keys.

When he arrived back at the party, he walked egltiveway with the bat. He approached
Grimes and asked, “What was that for?” He alsocskeere the rest of the guys were who had
jumped him. The defendant began to testify that@s then made a sudden approach toward
him while holding a piece of wood. At this point Ims testimony, the court sustained the
State’s objection to this testimony as being iflation of the court’s order granting the motion
inlimine. The defendant testified that he did not returtheparty for retaliation and that he
had never had a problem with Grimes.

At the conclusion of the trial, the circuit codound the defendant guilty of aggravated
battery. The court subsequently sentenced the dafiéio 10 years in the lllinois Department
of Corrections. The defendant now appeals his @biovi and sentence, arguing that the circuit
court abused its discretion in completely barring dffirmative defense of self-defense as a
discovery sanction.

DISCUSSION

lllinois Supreme Court Rules require a defendartisclose to the State any defenses that
he intends to present at trial. Specifically, biim Supreme Court Rule 413(d) provides,
“Subject to constitutional limitations and withirr@asonable time after the filing of a written
motion by the State, defense counsel shall inftverState of any defenses which he intends to
make at a hearing or trial ***.” lll. S. Ct. R. 4( (eff. July 1, 1982).

The rules also provide the trial court with auttyoto impose sanctions against a defendant
who fails to disclose his affirmative defenses. pzlly, Illinois Supreme Court Rule
415(g)(i) provides:

“If at any time during the course of the proceediitgs brought to the attention of the
court that a party has failed to comply with an layable discovery rule or an order
issued pursuant thereto, the court may order sacty po permit the discovery of

material and information not previously disclosgdint a continuance, exclude such
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evidence, or enter such other order as it deemhsipaer the circumstances.” lll. S. Ct.
R. 415(g)(i) (eff. Oct. 1, 1971).

We review a trial court’s imposition of a discoyaanction under the abuse of discretion
standardPeoplev. Ramsey, 239 Ill. 2d 342, 429, 942 N.E.2d 1168, 1216 (201An abuse of
discretion exists only where the trial court’s &&mn is arbitrary, fanciful, or unreasonable,
such that no reasonable person would take the agmpted by the trial courtld.

The purpose of the discovery rules “is to prexamprise or unfair advantage and to aid in
the search for the truthPeoplev. Daniels, 75 Ill. App. 3d 35, 41, 393 N.E.2d 667, 673 (1p79
The purpose of sanctions is to further the purpafsdiscovery rules, not to punish the
offending party.People v. Scott, 339 Ill. App. 3d 565, 572, 791 N.E.2d 89, 94 (2D0rhe
determination of the appropriate sanction depemdshe circumstances of each particular
case, and the sanction should not encroach ontggaght to a fair trial.ld. at 572, 791
N.E.2d at 94-95.

Prohibiting a criminal defendant from presentiegtimony or evidence as a discovery
sanction is a disfavored sanction because it doesurther the goal of truth-seekinigl. at
572, 791 N.E.2d at 95. It is appropriate in only thost extreme situations and will be closely
scrutinized on appedld. at 573, 791 N.E.2d at 95. Reople v. Rayford, 43 Ill. App. 3d 283,
286-87, 356 N.E.2d 1274, 1277 (1976), the couredhdhat the exclusion of evidence is a
“drastic measure” and in civil cases, the sandagdimited to flagrant violations. With respect
to discovery sanctions in criminal cases, the cexplained that “[tjhe reasons for restricting
the use of the exclusion sanction to only the regseme situations are even more compelling
in the case of criminal defendants, where due m®oequires that a defendant be permitted to
offer testimony of witnesses in his defende.”at 286, 356 N.E.2d at 1277.

The factors that the trial court should consideewconsidering the exclusion of evidence
as a discovery sanction are (1) the effectiventadess severe sanction, (2) the materiality of
the witness’s proposed testimony to the outcontbedtase, (3) the prejudice to the other party
caused by the testimony, and (4) evidence of bdld fia the violation of discovery rules.
People v. White, 257 Ill. App. 3d 405, 414, 628 N.E.2d 1102, 1X@993). In evaluating
whether the circuit court abused its discretionwile“consider these factors in the context of
the factual circumstances of [the] casgedtt, 339 Ill. App. 3d at 573, 791 N.E.2d at 95. In the
present case, we believe that the trial court abutsediscretion in imposing the harshest
sanction for a discovery violation, exclusion o tiefendant’s affirmative defense.

First, in analyzing the factors the court is tasider when imposing exclusion of evidence
as a discovery sanction, the first factor we muostsaer is the effectiveness of a less severe
sanction. A less drastic measure includes a comticel when appropriate. lll. S. Ct. R.
415(g)(i) (eff. Oct. 1, 1971). A continuance in firesent case would have allowed the State to
prepare to respond to the defendant’s claim ofcefiénse. The State objected to the defendant
presenting evidence of self-defense only if hesiiesi on proceeding to trial that week. The
defendant requested a continuance and agreednhaety would be attributable to him for
purposes of the speedy trial statute. Had the ¢oalt granted the continuance, the remedy
“would have effectively cured any prejudice [thet8t suffered as a result of the discovery
violation.” Scott, 339 Ill. App. 3d at 574, 791 N.E.2d at 96. Thetawuance would have
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caused little inconvenience because the defendahtviaived his right to a jury trial. The trial
itself was a one-day bench trial during which onhree citizen/non-law-enforcement
witnesses testified. The truth-seeking functioroof adversarial system of criminal justice
outweighs this minor inconvenience. The first facte consider, therefore, weighs heavily
against barring the defendant from presenting &imyrative defense.

The second factor requires us to consider the riabtg of the proposed evidence. The
defendant was charged with aggravated battery@sudt of hitting Grimes in the head with a
baseball bat. Evidence that the defendant hit Grimeelf-defense was material to his guilt or
innocence. He denied committing any crime, bugadtasserted that he acted in self-defense.
The court, however, denied the defendant the oppibyt to present any evidence of his
defense. “It is a fundamental right of a defendantresent his theory of the case, no matter
how overblown or specious it might appedreople v. Osborne, 114 Ill. App. 3d 433, 437,
451 N.E.2d 1, 3 (1983). The circuit court’'s comelekclusion of the defense was an extreme
sanction.People v. Brooks, 277 Ill. App. 3d 392, 398, 660 N.E.2d 270, 27298). The
prejudice to the defendant in excluding the defeva® substantiaPeople v. Williams, 55 III.
App. 3d 752, 757-58, 370 N.E.2d 1261, 1265 (197Th€ exclusion of all the defense
witnesses effectively deprived defendant of an oty to present a defense.”).

The third factor concerns the prejudice causdtieédState by the undisclosed affirmative
defense. As noted above, prior to the bench thal,State maintained that it had not had an
opportunity to prepare a rebuttal to a claim of-defense. The prosecutor told the court that
the State would be prejudiced by the defendanisréato comply with pretrial discovery, but
only if the defendant insisted on going to triadttiveek. The State did not claim any prejudice
if the court were to grant a continuance.

The final factor that we must consider involveglence of bad faith in the violation of the
discovery rules. The circuit court found bad faththe part of the defendant, not his counsel,
by raising the affirmative defense for the firshé when the bench trial was scheduled to
begin. The circuit court believed that the deferndams gaming the court system and
attempting a trial by ambush. In support of thewircourt’s severe sanction of exclusion of
evidence of self-defense, the State citagor v. Illinois, 484 U.S. 400 (1988).

In Taylor, the circuit court refused to allow a witnessdstify at the defendant’s trial due
to the defense attorney’s failure to identify thiéness in pretrial discovery. The United States
Supreme Court held that the sanction did not veolfie sixth amendment’s compulsory
process clauséd. at 401-02. In that case, the defendant was ctetviof attempted murder
during a street fight. Witnesses testified that deéendant and others beat the victim with
pipes and clubs and that the defendant shot thienvin the back as he attempted to flee.
Witnesses testified that the defendant attemptetidot the victim in the head when the victim
fell to the ground, but the gun misfirdd. at 402. For his defense, the defendant presénted
witnesses who testified that the victim’s brothweat the defendant, possessed the firearm and
shot the victim by mistake when he fired into tmeugp.1d. at 402-03.

On the first day of the trial, the defendant'soatey amended his answer to his pretrial
discovery response to add another witness andieepafficer to his list of witnesse#d. at
403. On the second day of the trial, after theeStaivo principal withesses had completed
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their testimony, the defendant’s counsel movednerad the pretrial discovery answer to
include two more witnesses. He told the court tieahad just been informed about them and
that they had probably seen the entire incideinat 404. In response to the court’s inquiry, the
defense counsel stated that the defendant hadhitoldbout one of the witnesses earlier, but
that he had been unable to locate that witnessChe circuit court noted that the witnesses’
names could have been disclosed earlier, but dueitte defendant’s counsel to bring the
witnesses in the next day, and it would decide hérethey could testify.d.

On the third day of the trial, one of the withnesa@peared in court with the defendant’s
attorney. Duringvoir dire examination of the witness, the witness describeents that
occurred prior to the fight. He saw that the vicamd his brother were armed with weapons,
and they told the witness that they were afterdisfendant. The witness explained that when
he ran into the defendant a short time later, he ham to “ ‘watch out because they got
weapons.’ "ld. at 404-05. The witness also testified that he $paken with the defendant’s
attorney a week before the trial begésh. at 405. The witness, therefore, contradicted the
attorney’s statement to the court that he had periously unable to locate the witness. After
hearing the offer of proof, the circuit court deténed that the proper discovery sanction was
exclusion of the witness’s testimonid. The court found that the defendant’'s attorney’s
violation of the discovery rules was blatant antfuli 1d.

The Supreme Court ifaylor considered, among other issues, whether the tirourt's
exclusion of the witness’s testimony violated theétsamendment under the facts of that case.
Id. at 406. The defendant argued that the preclusaction was too harsh because the
voir dire examination adequately protected the State froynpassible prejudice resulting
from surprise and because it was unfair to punishfar his lawyer’'s misconductd. at 416.

In rejecting the defendant’s argument, the Couuantbit significant that the violation was
willful and blatant and was a deliberate attempblitain a tactical advantagdel. at 417. The
Court was concerned with “the impact of this kirffcconduct on the integrity of the judicial
process itself.l1d. at 416. The Court also noted that, in lllinoike* sanction of preclusion is
reserved for only the most extreme casks.at 417 n.23.

We believeTaylor is distinguishable because the facts of the ptesese do not present
extreme circumstances that warrant the exclusidgheofiefendant’s entire affirmative defense
as a discovery sanction. The defendant’s rightésgnt a defense outweighs any prejudice to
the State when a continuance would cure the pregudin addition, the last-minute disclosure
of the self-defense affirmative defense cannotib&ed as an attempt at trial by ambush or an
attempt to gain a tactical advantage when, unlileglor, the defendant revealed the
affrmative defense before the trial began, req@eest continuance as an alternative to
exclusion of the defense as a sanction, and agheg¢dhe delay was attributable to him for
speedy trial purposes. “[R]ecess and continuaneetarbe thoughtfully considered and
preferred to exclusion as a sanctidheople v. Flores, 168 Ill. App. 3d 284, 293, 522 N.E.2d
708, 714 (1988). The record does not reveal anyique requests for continuances by the
defendant, any misrepresentations made to the esusas the case raylor, or any other
willful or blatant conduct that would warrant theverest sanction possible. Seett, 339 Il
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App. 3d at 576-77, 791 N.E.2d at 98 (distinguishTiaglor). The discovery violation in the
present case did not rise to the same level asntfaylor.

Under the facts of this case, excluding the dedahffom presenting any evidence that he
acted in self-defense does not further the intggfithe adversary process but, instead, hinders
the integrity of our adversarial system of justigegpreventing a full presentation of all relevant
facts. “Few rights are more fundamental than thahaccused to present witnesses in his own
defense.Taylor, 484 U.S. at 408. Our criminal justice systenmasdd on an adversary system,
and the integrity of and public confidence in tystem depends on a complete presentation of
all relevant facts before a court of lalwnited States v. Nixon, 418 U.S. 683, 709 (1974).
Sanctions other than preclusion are “ ‘adequateagpdopriate in most cases.Michigan v.
Lucas, 500 U.S. 145, 152 (1991) (quotimgylor, 484 U.S. at 413).

In the present case, it is apparent from the exeeresented at the bench trial that the
defendant’s entire defense would have been baseal daim of self-defense. The circuit
court’s discovery sanction, however, precludedddéfendant from presenting any evidence of
self-defense. The sanction, therefore, effectividyied the defendant the opportunity to
present any defense. The sanction imposed by idlecturt did not promote the goal of
truth-seeking, was too severe under the facts mognastances, and produced an unacceptable
degree of unfairness that constitutes reversibiar.@People v. Jackson, 48 Ill. App. 3d 769,
772, 363 N.E.2d 392, 394 (1977). Accordingly, weerse the defendant’s conviction and
sentence and remand for a new trial.

Our resolution of this issue makes it unnecesg$aryus to address the defendant’s
remaining contentions of ineffective assistanceaafnsel and improper sentencing credit.

Finally, the defendant argues that we should titkat the case be remanded for
proceedings in front of a different judge. The deli@nt argues that the trial judge is biased and
lacks impartiality. The defendant argues that thdge’'s bias is demonstrated by his
“draconian rulings” and in determining the deferttkaalaim of self-defense was “ridiculous”
without proper factual development.

Supreme Court Rule 366(a)(5) permits a reviewiogrt in its discretion, to make any
order or grant any relief that a particular casg neguire. lll. S. Ct. R. 366(a)(5) (eff. Feb. 1,
1994). “This authority includes the power to regssa matter to a new judge on remand.”
Eychaner v. Gross, 202 1ll. 2d 228, 279, 779 N.E.2d 1115, 1146 (2002

The trial judge’s rulings with respect to discoveanctions are not a basis for establishing
a bias against the defendant. Erroneous rulingdhéyrial court “are insufficient reasons to
believe that the court has a personal bias forgaimat a litigant.”ld. at 280, 779 N.E.2d at
1146. In addition, adverse rulings by a trial judge prior case do not ordinarily disqualify
that judge from sitting in a subsequent c&seplev. Vance, 76 Ill. 2d 171, 178, 390 N.E.2d
867, 870 (1979). We also note that the trial cpuofye’s use of the term “ridiculous” in the
present case appears to be directed at the deténf#alure to offer an explanation concerning
why he did not “pursue” his self-defense affirmatnefense prior to the day of the trial, not
directed at the merits of the defense.
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However, regardless of whether the record dematestithe trial judge’s bias, in its brief
on appeal, the State does not answer the defesdagtiest that the case be assigned to a new
judge. Accordingly, we grant the defendant’s unggubrequest and order that the case be
reassigned to a different judge upon remand. Werad¢e that a reassignment to a new judge
removes any suggestion of unfairness to the extesit any uncertainty in the record
concerning the trial judge’s use of the term “ridaus” can be interpreted as a showing of bias
or lack of impatrtiality.People v. McAfee, 332 Ill. App. 3d 1091, 1097, 774 N.E.2d 469, 473
(2002) (upon remand for resentencing, the courered the case reassigned to a different

judge “in order to remove any suggestion of uniss’).
CONCLUSION

For the foregoing reasons, we reverse the defd¢isdamviction and sentence and remand
for a new trial, and we direct the circuit courti@signate a new judge for further proceedings.

Conviction and sentence reversed; cause remanidedivections.
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