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error in giving unconstitutional and outdated craefor involuntary
commitment at the hearing on the State’s petitioncontinue
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to meaningful adversarial testing, and the testynoina psychiatrist
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OPINION

The respondent, James W., appeals from the trinlt'soOctober 13, 2011, order
concluding that he should remain subject to invidunadmission and be “hospitalized in a
Department of Human Services mental health or dgweéntal center, which is the least
restrictive environment currently appropriate amdilable.” We affirm.

BACKGROUND

On September 15, 2011, a petition was filed in dimeuit court of Randolph County
seeking to continue the involuntary admission &f tespondent in a Department of Human
Services mental health center pursuant to secti8133 of the Mental Health and
Developmental Disabilities Code (the Code) (4053.%3-813 (West 2010)). Ellen Steibel, a
Chester Mental Health Center employee, alleged ttatrespondent was “a person with
mental illness, who because of his or her illnesgasonably expected, unless treated on an
inpatient basis, to engage in conduct placing uesison or another in physical harm or in
reasonable expectation of being physically harnaedl is “a person with mental illness, who
because of his or her iliness is unable to profadéis or her basic physical need so as to guard
himself or herself from serious harm without theisteince of family or others, unless treated
on an inpatient basis.” The respondent was admittedan involuntary basis, to the Chester
Mental Health Center on December 13, 2003, fronDilxen Correctional Center. Ms. Steibel
alleged that the respondent believed he did noe havmental illness, was not always
medication-compliant, exhibited aggression towasedf sand peers, and was paranoid with
fixed delusions and poor insight and judgment.

Inpatient certificates by Chester Mental Healtm€e staff psychiatrist Dr. T. Casey and
licensed social worker Tracy Mott were filed wiltetpetition. Both opined that the respondent
was in immediate need of hospitalization becausedse“a person with mental illness who,
because of his or her illness is unable to profadéis or her basic physical need so as to guard
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himself or herself from serious harm, without tissistance of family or others, unless treated
on an inpatient basis.”

Dr. Casey outlined the respondent’s history. Attime of the report, the respondent was a
57-year-old single black man who had never markthad an eighth-grade education. Since
1986 he had multiple Department of Human Servidesissions. He had been convicted and
incarcerated in the Department of Corrections furbery, attempted murder, aggravated
battery, aggravated sexual assault, possessiamibiicé substance, and parole violation. He
was readmitted to the Chester Mental Health Centddecember 2003 as an involuntary
admission from the Dixon Correction Center afteacteng his mandatory parole date. The
respondent had been diagnosed with chronic paracbidophrenia and had been treated with
various antipsychotic medications.

Dr. Casey wrote that he examined the respondenBeptember 7, 2011. Dr. Casey
reported that the respondent was psychotic, pattaaad periodically aggressive, engaged in
sexually inappropriate behavior, and possessedipsight and judgment. He noted that the
respondent was preoccupied and delusional abouhdayphilis. He complained about
painful urination and blood in his urine, and hendaded penicillin shots despite negative
tests. Dr. Casey wrote that the respondent didoebéve he has a mental illness and had
problems with medication compliance, resulting m iacrease in positive symptoms of
psychosis. Dr. Casey noted that while the respargllst restraint was in January 2011, he
continued to be verbally abusive and periodicallygically aggressive. Dr. Casey opined that
the respondent continued to need the structuresapdrvision provided in a secure setting
because without it he was unlikely to comply with medications and treatment, causing him
to further decompensate and inflict physical haparuothers.

Ms. Mott examined the respondent on Septembe@El.2n her inpatient certificate, she
noted that the respondent’s psychiatric historgdétack to age 13. She wrote that he suffered
from both paranoid and grandiose delusions. Hebedl that he was “Jesus Christ Superstar”
and other important religious figures. He also laafixed delusional belief that he had a
constant urinary tract infection and needed dailyas of antibiotics, despite repeated negative
laboratory tests. Ms. Mott reported that since M@¢1, the respondent had refused to take his
medication on 19 occasions and, on May 31, 2014 ,his therapist that he will not take his
psychiatric medications when he is released. Shednthat he consistently presented with
antisocial behaviors such as stealing from hisgd&rassing his peers, and having no regard
for the welfare of others. Ms. Mott opined that tiespondent was in need of involuntary
hospitalization because he lacked insight intonesital iliness, he demonstrated an impaired
capacity for reality testing, and he was unablainderstand his need for treatment. She
believed that because of the length of time thatréspondent had been hospitalized and
incarcerated, he would be unable to provide forblaisic needs without extensive support in
the community.

A treatment plan that was formulated on August2li,1, was attached to the petition. It
was signed by Dr. Casey and Wayne Womac, the rdgpds coordinating psychologist.
Three problems were identified: psychiatric symponerbal and physical aggression, and
inappropriate sexual behavior. The respondent wagndsed with chronic paranoid-type
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schizophrenia and an antisocial disorder. In thattnent plan it was noted that the respondent
continued to be delusional. In particular, the oegfent believed he had an undetected
infection, that he was a central figure in the O&btament, that he had “visions of light in the
sky” that communicate with him, and that he wasgesingled out for persecution. His
delusions and paranoid ideations caused him tonbeocdolent or to defend himself with
aggression and/or illegal behaviors. It was notet while the respondent had not been as
aggressive as in the past, he continued to haispgérs. According to his treatment team, the
respondent was not compliant with medications &edapeutic interventions.

The respondent filed a motion for an independealmtion. On September 26, 2011, the
trial court granted his motion and appointed Drg®kwara Vallabhaneni to conduct the
independent evaluation.

On October 12, 2011, a jury trial was held. Thmairent certificates and the treatment plan
were not admitted into evidence. Dr. Vallabhanestitied that he is a psychiatrist who works
at Chester Mental Health Center as an independsritactor. He stated that he had been a
board-certified psychiatrist for 31 years. He mé@hwhe respondent on September 29, 2011,
and October 4, 2011. The respondent did not cotpevdh the full evaluation and their
contacts were very brief. Dr. Vallabhaneni expldiriee purpose of the evaluation to the
respondent. Each time the respondent said, “Ofantwo go home. | want discharged.” and
walked away.

Dr. Vallabhaneni testified that he had performea@ations on the respondent on May 18,
2010, February 8, 2011, and March 31, 2011. Iniiegrhis opinion Dr. Vallabhaneni testified
that he based it on a review of the respondenirscel file, his own observations of the
respondent, his past contact with the respondeatiréatment plan, Dr. Casey’s records, and
the most recent psychiatric evaluation done at tehdéental Health Center. Dr. Vallabhaneni
diagnosed the respondent with paranoid-type schieopa and antisocial personality
disorder. He stated that the respondent is delabiand believes he suffers from syphilis
despite medical evidence to the contrary. The medgat persists in the belief, claims to have
symptoms, and is so disturbed by the delusionitbatannot stop asking for treatment for the
ailment.

Dr. Vallabhaneni testified that he believed tht tespondent is a person who, because of
his mental illness, can act out in a dangerous eraurting himself or others. He stated that
the respondent has a long history of assaultingrgthtients as evidenced by his behavior,
aggression, and placement in restraints. Dr. VaHabkni stated that in the respondent’s last
treatment plan it was reported that the respondest involved in an aggressive act with
another patient on September 4, 2011. The respbhddrbeen harassing the peer, and when
the peer became aggressive, the respondent fouitththivw.

Dr. Vallabhaneni opined that because the respdndesthizophrenic he is not likely to
take his medication if released from Chester Mehtahlth Center. He stated that often
schizophrenics do not take their medications bexthesy believe that there is nothing wrong
with them and fear that medicine will harm them. Mallabhaneni testified that if the
respondent failed to take his medication he wowdgtehan immediate acute relapse. His
symptoms would return very quickly, he would becgragchotic, and he would be unlikely to
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take care of his own basic physical needs. Patiiits serious mental illness who go off
medication believe they do not need to bathe, rgguly, or sleep properly. Dr. Vallabhaneni
anticipated that if released from Chester MentaltheCenter, the respondent would neglect
his basic needs in every way, possibly to the poimére someone would realize he had a
problem and take him back to a mental health tgciDr. Vallabhaneni testified that the
respondent’s failure to take his medication wowddse the respondent’s symptoms to return,
his condition would be worse, and the mental detation would cause him to be more likely
to engage in dangerous conduct.

Dr. Vallabhaneni opined that the respondent hadeached the mental/behavior stability
required to be transferred or discharged. Dr. \bhlémeni felt that, due to the respondent’s
serious mental disorder, the current placementiester Mental Health Center was clinically
justifiable and that he was an appropriate candiétat involuntary commitment to a mental
health facility within the Department of Human Sees.

The respondent testified on his own behalf. Wrsked why he felt he should be released
from the Department of Human Services he repliB@cause | served my time. | got a better
life than being incarcerated.” He testified thatilieased he planned to go to Chicago, where he
felt he would be able to find employment in the stouction field. He planned to live in a
group home until he could find his own apartmerd.dthted that his family lives in Detroit,
California, and lowa, but he would not considelinigr with any of them. The respondent
testified that if released he would take his metbceas prescribed. When asked if he believed
that he suffered from a mental iliness he repli8tghtly.” He testified that he would not be a
danger to himself or others.

The following instruction was given to the jury:

“A person is subject to involuntary admission winenis

A person with mental illness and who because ®fllmess is reasonably expected
to engage in dangerous conduct which may includsatbning behavior or conduct
that places that person or another individual asomable expectation of being harmed;

A person with mental illness and who because ®iilmess is unable to provide for
his basic physical needs so as to guard himsetf fexrious harm without assistance of
family or outside help; or

A person with mental illness who, because of @ of his illness, is unable to
understand his need for treatment and who, if re#téd, is reasonably expected to
suffer or continue to suffer mental deterioratioremotional deterioration, or both, to
the point that the person is reasonably expectetigage in dangerous conduct.

If you find from your consideration of all the éeince that any one of these
propositions has been proven by clear and conwneindence, you should find the
respondent subject to involuntary admission.

If you find from your consideration of all the dence that none of these
propositions has been proven by clear and conwneindence, you should find the
respondent not subject to involuntary admission.”
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The jury found that the respondent was subjettwoluntary admission. The verdict form
was a general verdict form that stated simply, “tve jury, find the Respondent, James W
***subject to involuntary admission.” On Octobé&B, 2011, the trial court ordered the
respondent to be hospitalized in a Department ofn&tu Services mental health or
development center, which is the least restrici&verironment currently appropriate or
available. The respondent filed a timely noticapjpeal.

ANALYSIS

At the trial, the jury was instructed regardingen alternative criteria necessary to find the
respondent subject to involuntary commitment. TWwthese criteria were based on outdated
statutory language from section 1-119 of the Cd@d& (LCS 5/1-119 (West 2008)). The first
and third criteria involved “dangerous conductstatutory standard found unconstitutional in
InreTorski C., 395 Ill. App. 3d 1010, 1027, 918 N.E.2d 1218,2-33 (2009). Subsequent to
Inre Torski C., the legislature amended section 1-119 (Pub. Act®, 8§ 5 (eff. July 29,
2010) (amending 405 ILCS 5/1-119 (West 2008)))amave any references to “dangerous
conduct” and changed the commitment criteria ursdation 1-119. The second criterion
presented to the jury is still valid under the adweshstatute, which provides that a person is
subject to involuntary admission on an inpatierdi®# he or she is “[a] person with mental
illness who because of his or her illness is unebf@ovide for his or her basic physical needs
so as to guard himself or herself from serious haitinout the assistance of family or others,
unless treated on an inpatient basis.” 405 ILC&13M(2) (West 2010). The respondent argues
that because the trial court instructed the juryuononstitutional and outdated criteria for
involuntary commitment, he was denied his righa tiair trial.

The respondent brings this appeal from an invalynadmission order that was to remain
in effect for 180 days from the date of the or@=cause that time has expired, the order is no
longer in effect and no actual relief can be grdniefore we can address the merits of the
respondent’s appeal, we must first determine whethg exception to the mootness doctrine
applies. Whether an appeal is moot presents aiquest law and is reviewede novo.
InreKarenE., 407 Ill. App. 3d 800, 804, 952 N.E.2d 45, 50 (20T here are three exceptions
to the mootness doctrine in cases of involuntampiasion: (1) the collateral-consequences
exception, (2) the public-interest exception, aBjl the capable-of-repetition-yet-avoiding-
review exceptionln re Charles K., 405 Ill. App. 3d 1152, 1161, 943 N.E.2d 1, 8 @P1
Whether a case falls within one of the exceptionstbe examined on a case-by-case basis.
Id.

The issue in the instant case involves whethengithe jury instructions based on a statute
that has been ruled unconstitutional and has beemn@ed to remove the unconstitutional
language deprives the respondent of a fair triaé public-interest exception to the mootness
doctrine applies. “The public interest exceptidowas a court to consider an otherwise moot
case when (1) the question presented is of a pudatare; (2) there is a need for an
authoritative determination for the future guidarafepublic officers; and (3) there is a
likelihood of future recurrence of the questiom’re Alfred H.H., 233 Ill. 2d 345, 355, 910
N.E.2d 74, 80 (2009). The procedures and statgoigelines that must be followed to order
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the involuntary commitment of an individual to a mted health facility are matters of
considerable public concerim re Lance H., 402 Ill. App. 3d 382, 385-86, 931 N.E.2d 734,
738 (2010). Thus, the issue in this case is oftdipuature.

Next we must examine whether there is a needrfauwhoritative determination and if
there is a likelihood of future recurrence of theestion. The State tendered the jury
instructions, and defense counsel stated he hatbjeation to the instructions. The trial court
accepted the instructions without question. In methe order for the involuntary treatment
of the respondent, the trial court used a prepifbem. The form had a box to check if the
person was subject to involuntary admission andettyoxes to check for the criteria for
finding the respondent subject to involuntary cotnmeint. The trial court did not check any of
the criteria. The three criteria on the preprintexdn included two containing the language
“dangerous conduct.” This language was found tarmonstitutional inn re Torski C., 395
ll. App. 3d at 1027, 918 N.E.2d at 1232-33. In QQhe legislature amended the statute to
eliminate the “dangerous conduct” language. Thsabee effective July 29, 2010. The order
in this case was entered on October 13, 2011, waosyafter the decision In re Torski C.,
and more than one year after the legislature antetidestatute. We believe there is a need for
an authoritative determination for future guidarmeg we feel there is a likelihood of future
recurrence of the issue. Thus, we find that theeissn this case related to the use of a jury
instruction containing unconstitutional languagéséa the public-interest exception to the
mootness doctrine, and we will consider the respotislargument.

In the instant case, the respondent did not l@msissue in the trial court concerning the
propriety of the jury instructions. A respondentféits review of a jury-instruction error if he
did not object to the instruction or offer an ati@ive instructionin re Charles K., 405 III.
App. 3d at 1163, 943 N.E.2d at 10. At issue is Wwlethe respondent received a fair trial. The
imposition of involuntary mental health serviceglimates an individual’s substantial liberty
interestsinreCharlesH., 409 Ill. App. 3d 1047, 1054, 950 N.E.2d 710, {2611). Forfeiture
is a limitation on the parties, but not the coldt.at 1055, 950 N.E.2d at 716. A finding that
respondent has forfeited his constitutional argunoewld result in this court affirming his
involuntary commitment even though the commitmenghh have been based on an
unconstitutional statutory standard. Because atanotial liberty interest is involved and
forfeiture is not a limitation on the court, we cise to address the issue raised in this appeal.

The respondent argues that because the trial owirticted the jury on unconstitutional
and outdated criteria for involuntary commitmer#,vaas denied his right to a fair trial. The
respondent raises no issue with the jury instractioncerning his ability to provide for his
basic needs.

“Instructions convey the legal rules applicablethe evidence presented at trial and thus
guide the jury’s deliberations toward a proper vettiPeoplev. Mohr, 228 1ll. 2d 53, 65, 885
N.E.2d 1019, 1025 (2008). Jury instructions that rawt supported by the law should not be
given. Id. at 65, 885 N.E.2d at 1026. The reviewing court tridetermine whether the
instructions, considered together, fully and faahnounce the law applicable to the theories of
both partiesld. “Although the giving of jury instructions is geadly reviewed for an abuse of
discretion, when the question is whether the josfructions accurately conveyed to the jury
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the law applicable to the case, our reviewasovo.” Peoplev. Pierce, 226 Ill. 2d 470, 475,
877 N.E.2d 408, 410 (2007).

In In re Charles K., a jury found the respondent to be a person subjemvoluntary
admission.In re Charles K., 405 Ill. App. 3d at 1154, 943 N.E.2d at 3. On egdp the
respondent argued that the order of commitmentldHmireversed because the jury was not
instructed that the State was required to provelégr and convincing evidence that he was
mentally ill. 1d. at 1154-55, 943 N.E.2d at 3. The respondent aelenite did not object to the
instruction at trial or offer an alternative insttion. Id. at 1163, 943 N.E.2d at 10. The court
found that the issue presented was of sufficieqoitance to justify its review despite the
respondent’s forfeiture of the issud. The respondent urged the court to review theeissu
under a doctrine analogous to the plain-error doetid. The court noted that while the
plain-error doctrine applies to criminal and natilatases, a similar analysis should be applied.
Id. The court found that in reviewing the matter wsnfirst determine whether any error
occurred, and if so, whether the respondent suffprejudice from the errold. at 1164, 943
N.E.2d at 10.

The court found that the instructions given to jing did not explicitly convey that the
State had the burden of proving by clear and canwgnrevidence that the respondent suffered
from a mental illnesdd. at 1165-66, 943 N.E.2d at 12. It held that beeahs instructions did
not make clear a necessary element of the Statedeb of proof, it was error not to include an
instruction explicitly conveying each and everytadhat the State was required to prove in
order to support a finding that the respondent avpsrson subject to involuntary admission.
Id. at 1166, 943 N.E.2d at 12. The court then exathivigether the respondent was prejudiced
by the error. It held that a jury instruction igiméess if it is demonstrated that the result of the
trial would not have been different had the jurgt@roperly instructedd. The court found
that, given the weight of the evidence presenteédadthat respondent suffered from a mental
iliness, the fact that the jury was not specifigcatistructed about the State’s burden of proof
was harmless erroid. at 1167, 943 N.E.2d at 13. It found that the ltesfithe trial would not
have been any different had the jury been propestyucted.d.

In the instant case, the trial court erred inggMnstructions based on statutory provisions
that had been found unconstitutional and had beeended to remove any reference to
“dangerous conduct.” We must examine whether thpardent was prejudiced by the error.
Section 6-100 of the Code provides that “[jJudigpabceedings conducted pursuant to this Act
shall be conducted in accordance with the Civilckca Law, except to the extent the
provisions of this Act indicate to the contrary are inconsistent, in which case this Act
governs.” 405 ILCS 5/6-100 (West 2010). Section2R1l of the Code of Civil Procedure
provides, in pertinent part, that “[i]f several grals of recovery are pleaded in support of the
same claim, whether in the same or different cquarisentire verdict rendered for that claim
shall not be set aside or reversed for the redsatrany ground is defective, if one or more of
the grounds is sufficient to sustain the verdié85 ILCS 5/2-1201(d) (West 2010).

In the instant case, Ms. Steibel filed a petitioninvoluntary admission on the grounds
that the respondent was a person with a mentastinvho because of his illness was
reasonably expected, unless treated on an inp&idsig, to engage in conduct placing him or
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another in physical harm or in a reasonable expentaf being physically harmed and is
unable to provide for his basic physical needssdo guard himself from serious harm without
the assistance of family or others, unless treat@chn inpatient basis. The grounds for
involuntary admission pled in the petition wereagstordance with section 1-119 of the Code
(405 ILCS 5/1-119 (West 2010)). The jury instrunsoincluded three grounds for the
involuntary admission of the respondent. Two okthgrounds were based on parts of section
1-119 that were declared unconstitutional and til@aof the substantive guarantees of due
process. The jury returned a general verdict thatrespondent was subject to involuntary
admission. While two of the grounds presented énjtiny instructions were based on a statute
ruled unconstitutional, the second ground preseintéte jury instruction was a valid ground.
Because the jury returned a general verdict andabrtee theories presented was a valid
ground for involuntary admission, the verdict viaé upheld if there was sufficient evidence to
sustain the theory.

The respondent argues that the State failed teedvy clear and convincing evidence that
he met the one valid criteria presented to the jimy involuntary commitment. At a
commitment hearing, the State’s burden is to ptoyvelear and convincing evidence that the
respondent is a person subject to involuntary aslonsin re Nau, 153 Ill. 2d 406, 427, 607
N.E.2d 134, 144 (1992). “The clear and convincitendard requires proof greater than a
preponderance, but not quite approaching the cahstandard of beyond a reasonable doubt.”
InreD.T., 212 Ill. 2d 347, 362, 818 N.E.2d 1214, 1226 (20@4reviewing court may not
disturb a jury’s decision unless it is against thanifest weight of the evidencBurgess v.
Abex Corp., 311 Ill. App. 3d 900, 903, 725 N.E.2d 792, 7960@). A jury’'s decision is given
respect and deference, and a reviewing court willinvade the function of the jury and
substitute its judgment for the jury’Blawkes v. Casino Queen, Inc., 336 Ill. App. 3d 994,
1011, 785 N.E.2d 507, 520 (2003). A judgment isresidahe manifest weight of the evidence
only when an opposite conclusion is clearly appamn where the jury findings are
unreasonable, arbitrary, or not based on evidddcat 1010, 785 N.E.2d at 520.

In the instant case, the jury was instructed thatfound, from consideration of all the
evidence, that the State proved by clear and comgrevidence that the respondent was a
person with mental illness who because of his snevas unable to provide for his basic
physical needs so as to guard himself from sehaus without assistance of family or outside
help, it should find the respondent subject to lamtary admission. This instruction
accurately reflected the law. Section 1-119 praosjdie pertinent part, that a person is subject
to involuntary commitment if the State shows helwe is:

“(2) A person with mental illness who because sf dr her iliness is unable to
provide for his or her basic physical needs so gsiard himself or herself from serious
harm without the assistance of family or otherdessmtreated on an inpatient basis|.]”
405 ILCS 5/1-119(2) (West 2010).

The respondent argues that there was no eviddnaryorecent observation of him to
support Dr. Vallabhaneni’s opinion that he was Umab take care of his basic needs. The
respondent asserts that Dr. Vallabhaneni was motréating physician or a member of his
treatment team, and had only two brief contacth Witn. The respondent argues that based on
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the doctor's lack of direct, current interactionttwinim and the lack of direct evidence
regarding his ability to meet his basic needsgthdence was not sufficient for the jury to find
him subject to involuntary commitment.

Section 3-807 of the Code provides, in pertinemt,ghat “[n]o respondent may be found
subject to involuntary admission on an inpatientootpatient basis unless at least one
psychiatrist, clinical social worker, clinical p$wlogist, or qualified examiner who has
examined the respondent testifies in person ah#éaeing.” 405 ILCS 5/3-807 (West 2012).
This court has held that section 3-807 “requireseékaminer to attempt a personal interview
but that if the respondent refuses or is intenlignancooperative, then the statutory
examination may be based on discussions with trgataff and a review of medical records.”
InreDavid B., 367 Ill. App. 3d 1058, 1069, 857 N.E.2d 755, T8d06).

The respondent requested an independent mediahladon, and the court granted his
motion. Dr. Vallabhaneni was appointed to evaltlagerespondent. Dr. Vallabhaneni had not
treated the respondent since 2004, but was famiitr him. He attempted to interview the
respondent on September 29, 2011, and Octobed4, Z0e respondent refused to cooperate,
stated that he wanted to be discharged, and thékedvaway. Because the respondent was
intentionally uncooperative with the physician peniing the independent medical evaluation
that he requested, Dr. Vallabhaneni could baseskésnination on a review of the medical
records and discussions with treating staff.

Dr. Vallabhaneni testified that in addition to higeting with the respondent on September
29, 2011, and October 4, 2011, he had performetliavwans of the respondent on May 18,
2010, February 8, 2011, and March 31, 2011. Hedthtat he formed his medical diagnosis of
the respondent based on his extensive historlinisal record, and his brief meetings with
the respondent. Dr. Vallabhaneni particularly ikl the information from Dr. Casey, the
respondent’s treating psychiatrist, plus his treatnplan review conducted on September 13,
2011. Because the respondent was uncooperativéwitiallabhaneni, and Dr. Vallabhaneni
based his testimony on his meetings with the red@oinand a review of the respondent’s
medical records, his testimony met the requiremehsgction 3-807 of the Code.

The respondent argues that the State failed tev $lycclear and convincing evidence that
he was unable to care for himself if released. ‘&3alhy, the inability to care for oneself so as
to guard against physical harm is found where oitla&sss substantially impairs [his] thought
processes, perceptions, emotional stability, beimawar ability to cope with life’s ordinary
demands.Inre Tuman, 268 Ill. App. 3d 106, 112, 644 N.E.2d 56, 60 (4P9In making such
a determination, a court should consider whethpemon (1) can obtain [his] own food,
shelter, or necessary medical care; (2) has a pddoee or a family to assist him; (3) is able to
function in society; and (4) has an understandiingi@aney or a concern for it as a means of
sustenance.ld.

Dr. Vallabhaneni testified that the respondentesefi from schizophrenia, paranoid type,
and from antisocial personality disorder. He tesdifthat the respondent’s schizophrenia
caused him to have thought disturbances and thaftée believed people were against him.
Dr. Vallabhaneni testified that the respondent delsisional and had a strong belief that he
suffered from syphilis. The respondent believechhd symptoms and demanded treatment
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with penicillin. Despite evidence to the contrahg respondent could not be convinced he did
not have syphilis. Dr. Vallabhaneni testified ttieg respondent’s delusion was so strong that
he could not stop asking for treatment for the dioml

Dr. Vallabhaneni testified that the respondent ihadghsight into his mental illness. When
asked if he believed he was suffering from a matitedss, the respondent replied, “Slightly.”
When asked on direct examination why he felt haighbe released from the Department of
Human Services, the respondent replied: “Becaussrvied my time. | got a better life than
being incarcerated. You know, | had skills. | dasiouction work. | have—I have been working
since | was 13.” From this response, the jury cdld that the respondent did not understand
that he was in Chester Mental Health Center faatinent of mental illness and that this
bolstered Dr. Vallabhaneni’s testimony that thepogglent had little insight into his mental
illness.

Dr. Vallabhaneni testified that he and the respoitid treating physician and treating
psychologist all felt that the respondent was mignthand met the criteria for involuntary
commitment. Dr. Vallabhaneni stated that the redpahwas delusional and aggressive. Dr.
Vallabhaneni testified that based on the resporsluk of insight into his mental illness, his
history of noncompliance in taking medication, dnd diagnosis, there was a very good
possibility that he would not take his medicatidrraleased from Chester Mental Health
Center. He stated that if the respondent failetake his medication it would result in an
immediate acute relapse. The respondent’s sympaaakl return and his condition would be
worse. Dr. Vallabhaneni stated that if the respohdelapsed, he would be unlikely to take
care of his own basic physical needs.

“The jury as trier of fact is in a superior positito a reviewing court to determine the
witness’ credibility and weigh the evidenc&yan v. Mobil Oil Corp., 157 Ill. App. 3d 1069,
1076, 510 N.E.2d 1162, 1166 (1987). The responasmonded to questions in an odd and
inappropriate manner. The respondent testified katad resided at Chester Mental Health
Center for eight years. He stated that a facilpynorth transferred him to Chester Mental
Health Center because: “The facility up north, tleeluated me. They said | don’t have a
place to stay, you know, and so they put me in spital, but | came with $10,000 in my
pocket.” When the respondent was asked if he had bemmitted to a different institution he
replied:

“No, just the county. | was—I would be arrestedtfungs that wasn’t true, you know.
First of all, in 1975, | was arrested for armedhlety, and in front of Judge James M.
Bailey, he denied me a fair trial, and | got foundlty and he give me six to 20. | did
the six years, | get out, police drive up on mel trey put me in the car. They accused
me of being such and such and so | committed murdeiof Michigan or I'm on
parole. And each time they picked me up I'm doinxgygars, eight years, four years,
three years, over 37 years—’
The respondent was asked if he had ever been eraedffrom Chester before and he
responded:
“I was going—coming back and forth to Chester frioeing picked up in Chicago by
officers, and they would give me an evaluation, wduld come back and forth from
-11 -
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Chester to the county so many times. And like \tddeneni said, you know, we go
back a ways, all the way to '78 sometime whensitfinet him.”

From these responses the jury could determinethigatespondent had been in the mental
health system for a number of years.

The respondent testified that although his farmigs in Detroit, California, and lowa, he
would not consider living with a family member amdtead planned to move to Chicago if
released. He stated that he had construction skilplanned to work in that field in Chicago.
He also stated that he planned to live in a grameéuntil he could find his own apartment. He
did not offer any detail about his potential empl@nt or housing. He did not indicate that he
had researched any of these choices. Based oagpendent’'s demeanor, his numerous years
in the mental health system, his lack of insighd inis mental illness as evidenced by his and
Dr. Vallabhaneni’'s testimony, Dr. Vallabhaneni’'saginosis of the respondent, and Dr.
Vallabhaneni’s opinion that the respondent woultltake his medication if released, it was
not against the manifest weight of the evidencetHerjury to determine that the respondent
was mentally ill and because of his mental illneeswas unable to provide for his basic
physical needs. Because there was sufficient egelensustain the jury’s verdict based on the
second ground presented to it, we cannot say kieatdsult of the trial would have been
different had the jury been properly instructedudhthe improper jury instructions given at
the respondent’s involuntary admission trial caogtid harmless error.

Finally, the respondent argues that he was deffedtive assistance of counsel. He argues
that his counsel failed to object at trial that jilmy instructions misstated the law and he failed
to contradict the lack of evidence on his abiltiytdke care of his basic needs. Section 3-805
provides that “[e]very respondent alleged to bejextibto involuntary admission on an
inpatient or outpatient basis shall be represebyecbunsel.” 405 ILCS 5/3-805 (West 2010).
“[T]he State’s statutorily providing a respondentan involuntary commitment proceeding
with the right to counsel implicitly includes theght to the effective assistance of that
counsel.”Inre Carmaody, 274 lll. App. 3d 46, 54, 653 N.E.2d 977, 983 (BRI heStrickland
standard @trickland v. Washington, 466 U.S. 668 (1984)) has been adopted in meetdth
cases involving involuntary commitment proceedirigs.e Mark P., 402 Ill. App. 3d 173,
179, 932 N.E.2d 481, 486 (2010). “Undgrickland, the respondent must establish that (1)
counsel’s performance was deficient, such thaethars were so serious that counsel was not
functioning as the ‘counsel’ contemplated by thed€oand (2) counsel’s errors were so
prejudicial as to deprive [him] of a fair proceeglihln re Carmody, 274 Ill. App. 3d at 57, 653
N.E.2d at 985. To show prejudice, the respondenstrshow that there is a reasonable
probability that, but for counsel's unprofessioealors, the result of the proceeding would
have been differen&rickland, 466 U.S. at 694.

As discussed, counsel’s failure to object at todhe jury instruction that misstated the law
did not prejudice the respondent. We have estaaishat counsel’s failure to object to the
misstatement of the law did not affect the outcarfthe case because there was still one valid
ground for the jury to find the respondent subjecinvoluntary commitment. Therefore, he
suffered no prejudice because of the misstatemmghhas failed to establish the second prong
of theStrickland test with respect to the jury instruction.
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The respondent alleges that his counsel ignoredsthte’s failure to provide any direct
evidence on how his behavior satisfied the faibloreneet-basic-needs criterion for
commitment. He asserts that Dr. Vallabhaneni was State’s sole witness and that Dr.
Vallabhaneni had not treated him for over six yp#nsrefore, the State’s case rested on
historical facts and not his current behavior. Téspondent argues that his counsel’s lack of
guestioning on this matter prejudiced him. Becatise respondent was intentionally
uncooperative when Dr. Vallabhaneni tried to inkmwhim, Dr. Vallabhaneni properly based
his testimony on his meetings with the respondéné respondent’s clinical record,
information from the respondent’s treating psyaisgtand the respondent’s treatment plan
review. This included both historical and currerformation on the respondent. The State did
not fail to provide direct evidence of how the rasgent would be unable to meet his basic
needs if released from Chester Mental Health Cef@eunsel’s performance with respect to
direct evidence presented by the State was natieefiand did not prejudice the respondent.

The respondent argues that he need not prov@triokland element of prejudice because
his counsel failed to subject the State’s casedanimgful adversarial testing. Where counsel
entirely fails to subject the State’s case to magfui adversarial testing, prejudice will be
presumed.People v. Hattery, 109 Ill. 2d 449, 461-62, 488 N.E.2d 513, 517 @)98
Respondent’s counsel did not fail to subject tre#edt case to meaningful adversarial testing.
Counsel did not concede that the respondent wgsciub involuntary commitment. Trial
counsel moved for an independent evaluation ofréispondent. He questioned prospective
jurors to find out any potential biases and to emghat the respondent would receive a fair
trial. He exercised peremptory challenges to p@kjurors. He gave an opening and closing
statement. He conducted cross-examination of th&e'Stwitness, Dr. Vallabhaneni. Trial
counsel conducted the direct examination of theaedent in which he tried to elicit
testimony from the respondent to show that he \whesta provide for his basic physical needs.
After the respondent referred to some of his crintes State attempted to ask him questions
about his criminal history. Counsel objected, amel dbjections were sustained. Because the
respondent’s trial counsel did subject the Stata'se to meaningful adversarial testing, the
respondent needed to show prejudice to show hissabwvas ineffective.

The trial court erred in giving the jury instrumtis that included unconstitutional and
outdated criteria for involuntary commitment. Howevone of the grounds presented to the
jury for involuntary admission was valid. The resgent was not prejudiced by the erroneous
jury instructions because the jury returned a gan@rdict and there was clear and convincing
evidence presented to show that the respondentimatse to care for his basic needs if not
subject to involuntary commitment. The respondeas wot denied effective assistance of
counsel. His counsel’s failure to object to theeeous jury instruction did not prejudice him.
Because Dr. Vallabhaneni explained the basis oftés§imony and it was based on the
respondent’s condition at the time of the heartmynsel’s failure to question him about
whether it rested on historical facts and not hbisent state did not prejudice the respondent.
Counsel did not fail to subject the State’s casmeéaningful adversarial testing.
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147 CONCLUSION

148 For the foregoing reasons, the judgment of theudircourt of Randolph County is
affirmed.
149 Affirmed.
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