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OPINION

A jury found defendant, Jerry Wayne Sims, guiltyath four counts of the indictment:
counts | and Ill, which charged him with unlawfidlvery of a controlled substance within
1,000 feet of a church (720 ILCS 570/407(b)(2) (W\&10)), and counts Il and IV, which
charged him with unlawful delivery of a controllsdbstance (720 ILCS 570/401(d)(i) (West
2010)). Because counts | and Il were based osdhee drug sales as counts Il and 1V, the trial
court imposed sentences only for the more serifaages, those in counts | and Ill. The court
sentenced defendant to concurrent prison term2 gears.

Defendant appeals on four grounds. First, he ar@eereceived ineffective assistance of
counsel. We find no prejudice, however, from tHegddly deficient performance of which
defendant complains.

Second, defendant argues that section 407(b)(@)eolllinois Controlled Substances Act
(720 ILCS 570/407(b)(2) (West 2010)) is unconsititodlly vague as applied to the facts of his
case. We disagree. The language of the statuteaihiguous. Defendant did not have to
guess whether the statute applied to the factssafdse.

Third, defendant argues the State failed to pribnat, at the time of the drug sales, the
building at 411 East Mulberry Street in Bloomingtaras “used primarily for religious
worship.” See 720 ILCS 570/407(b)(2) (West 2010). tBe contrary, when the evidence is
regarded in the light most favorable to the proseay a rational trier of fact could find,
beyond a reasonable doubt, that 411 East MulbergeSwas used primarily for religious
worship on the dates of the drug sales.

Fourth, defendant argues that, in Krankel hearing (se®eople v. Krankel102 Ill. 2d
181 (1984)), which the trial court held on remarahf the previous appeal in this case, the
court should have appointed new counsel to repteffandant in a posttrial hearing on his
claims of ineffective assistance. We find no mastiferror in the court’s decision that there
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was no possible neglect of the case by trial cduarse that the appointment of new counsel
was unnecessary.

Therefore, we affirm the trial court’s judgment.

|. BACKGROUND
A. The Indictment

On February 16, 2011, a grand jury returned ancimeknt against defendant. The
indictment consisted of four counts.

Count | charged that on February 4, 2011, defendammitted the Class 1 felony of
unlawful delivery of a controlled substance withln000 feet of a church (720 ILCS
570/407(b)(2) (West 2010))—a transaction the imadestt calls “Buy One”—in that, while
within 1,000 feet of “The Joyful Gospel Church lteth at 411 East Mulberry Street,” he
delivered cocaine, in an amount less than 1 granconfidential source No. 652 of the
Bloomington police department.

Count Il charged that on February 4, 2011, defendammitted the Class 2 felony of
unlawful delivery of a controlled substance (72C8 570/401(d)(i) (West 2010))-the same
transaction, “Buy One”-in that he delivered cocaimean amount less than 1 gram, to
confidential source No. 652.

Count 11l charged that on February 8, 2011, dedmbdommitted the Class 1 felony of
unlawful delivery of a controlled substance withln000 feet of a church (720 ILCS
570/407(b)(2) (West 2010))-"Buy Two’—in that, whileithin 1,000 feet of “The Joyful
Gospel Church located at 411 East Mulberry Stréwd,tielivered cocaine, in an amount less
than 1 gram, to confidential source No. 652.

Count IV charged that on February 8, 2011, defendammitted the Class 2 felony of
unlawful delivery of a controlled substance (72CC8& 570/401(d)(i) (West 2010))-"Buy
Two’—in that he delivered cocaine, in an amouns l#gan 1 gram, to confidential source
No. 652.

All four counts of the indictment alleged thatsdie the classification of the offenses,
defendant was subject to “mandatory Class X semtgratie to [his] prior record.”

B. The Jury Trial (May 2011)
1.The Testimony of Theresa Hall
a. The First Controlled Purchase

Theresa Hall, otherwise known as Theresa Pichestjfied she was a confidential
informant for the Bloomington police department dhdt her “handler” was a Bloomington
detective, Todd McClusky. She was paid $200 to $80@ach case.

On February 4, 2011, Hall told McClusky she thaughe could buy cocaine from
defendant, who lived in apartment B at 510 Easukb&treet. That same day, McClusky gave
Hall $100 in buy money and drove her to within diteck of defendant’s residence. She
walked the rest of the way to the apartment bujdwvent upstairs to apartment B, told
defendant she had $100, and asked him “if he wgiuke[her] anything.” Defendant answered
he could indeed give her something. He made altetep call and asked the person on the
other end of the line, “ ‘Samuel, are you availf®le’ Hall then gave defendant the $100, and
he left the apartment.

-3-
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About 15 or 20 minutes later, defendant returreethé apartment and told Hall “his guy
was on the way.” Defendant then left the apartnagiain after grabbing a Family Video bag.

Another 15 or 20 minutes went by, and defendantmed to his apartment a second time.
This time he went into the bathroom, and he soanechdack out and handed Hall some
unpackaged cocaine. Because the cocaine was umeaktkdall assumed he had skimmed
some of it off.

Hall left defendant’s apartment, returned to McRlis car, gave him the unpackaged
cocaine, and told him about her encounter with ri#det.

b. The Second Controlled Purchase

On February 8, 2011, Hall returned to defendaaypartment to make a second controlled
purchase of cocaine. She gave defendant $150,0pyi provided to her by McClusky.
Defendant left the apartment and returned 30 ton#futes later with cocaine packaged in a
Baggie. Hall then left the apartment and gave Mskyuthe cocaine she had bought from
defendant. In her opinion, this cocaine was wodhmore than $50, although she had paid
$150 for it.

c. The Attempt To Make a Third Controlled Puasé
Later in the evening on February 8, 2011, Halimed to defendant’s apartment to make a
third controlled purchase. She gave him $95, preshoprovided to her by McClusky, and
defendant left the apartment. This time, howeverdhd not return. Eventually, McClusky
telephoned Hall and told her to leave the apartntgm did so.

d. Hall's Own Use of Cocaine While Working a€anfidential Informant
On cross-examination, Hall admitted using cocawtgle working as a confidential

informant, even though her agreement with the Biogion police department required her to
abstain from using narcotics.

e. Hall's Legal Troubles

Hall had been convicted of forgery. A drug probletnack cocaine, had led to that
misconduct.

After her forgery conviction, alcoholism got her further trouble. In 2010, the State
charged her with driving under the influence, dmak tase was still pending. She also had a
pending misdemeanor charge for resisting arrest.

McClusky had done nothing to help her with thesarges, and she did not expect any help
from the State.

2.The Testimony of Edward Shumaker
A Bloomington detective, Edward Shumaker, tedlifthat on February 8, 2011, he
assisted McClusky with a search of defendant’s tapant. During the search, Shumaker
seized a digital scale from defendant’s bathroomiéstified that such scales typically were
used to weigh narcotics.
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3.The Testimony of Kevin Raisbeck

A Bloomington detective, Kevin Raisbeck, testifidt on February 8, 2011, he assisted
with the investigation of defendant by performinguaveillance.

During the surveillance, another police officeionmed Raisbeck that defendant had left
his apartment and was walking to a nearby gasostaRaisbeck saw defendant at the gas
station talking on his cell phone. He then saw didéat leave the gas station, meet with
someone a few blocks away, and walk toward histiaqesnt.

Later that same day, during the surveillance, ek saw defendant walk to the gas
station and enter a vehicle. Then he saw defergtatd a Laundromat a few blocks away and
get into a white Buick.

Soon afterward, defendant was arrested. Nothingvafentiary value was found on his
person.

4.The Testimony of Brian Brown

A sergeant with the Bloomington police departmeBtian Brown, testified that on
February 4, 2011, he was a member of the survedlémam investigating defendant.

At 1:55 p.m., Brown saw the confidential informaitheresa Hall, enter defendant’s
apartment. Then he saw defendant leave his aparandrgo to a nearby gas station, where he
talked on his cell phone.

Brown saw defendant leave the gas station andnrétuhis apartment. When defendant
came out of his apartment again, Brown saw he waying a bag. He saw defendant walk to
a Family Video store and go inside.

He then saw defendant leave the Family Video stoik get into a white Buick, which
drove around the block. He then saw defendant getob the Buick and return to his
apartment. Shortly afterward, Hall left defendamtmrtment and met up with McClusky.

Brown testified he also helped with the surveit@ron February 8, 2011. He saw Hall
enter defendant’s apartment at 1:48 p.m., and Wedsdendant leave his apartment at 1:55
p.m., walk to the gas station, go inside the gatsost, and come out talking on his cell phone.
Defendant then walked south, and Brown lost sidliim (but there were other detectives in
the area). At 2:25 p.m., Brown saw defendant retoitms apartment. A minute later, Hall left
the apartment.

5.The Testimony of Steven Brown

A Bloomington detective, Steven Brown, testifiezllikewise helped with the surveillance
on February 4, 2011. At 2:20 p.m., he saw defendaitk into a Family Video store. When a
white Buick arrived at the store, he saw defendizente the store and get into the Buick. He
videotaped defendant getting into the Buick (théewi was played for the jury). Then he saw
the Buick leave the Family Video parking lot andmgldefendant off in front of his residence.
The Buick was registered to Warren Locket.

Steven Brown also assisted with the surveillant&ebruary 8, 2011. He testified that at
5:10 p.m. he saw Hall enter defendant’s apartmedtdefendant leave his apartment shortly
thereafter. Defendant then was arrested.
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6.The Testimony of Todd McClusky
a. The First Controlled Purchase

McClusky testified he had been a police officer 14 years and that he currently was
assigned to the narcotics unit of the Bloomingtolge department, an assignment he had held
for 5% years. Part of his job was to work with gdahtial informants, including Hall. In return
for compensation, Hall had been working as a cenfii@dl informant for the Bloomington
police department since 2007. McClusky had worked ker in a number of cases, and he had
found her to be very productive, although he susgkeshe used drugs during the three- or
four-year period she had been a confidential informHe did not think, however, that she
used alcohol or controlled substances during thg durchases at issue in the present case.

On February 4, 2011, Hall told McClusky she bedg\she could purchase cocaine at
defendant’s apartment, at 510 East Locust StreeClivky agreed it was worth a try, so he
assembled a team of narcotics detectives.

In preparation for the controlled purchase, Mc&usearched the police vehicle he would
use, and he also searched Hall. He had her renss\e®ht. He had her turn out her pockets and
remove her shoes and socks. Then he requested hentout her shirt and bra so that any
concealed contraband would fall out. He found natredand on her person. McClusky
testified that because all the police officersigumit were male, Hall was not strip searched.
He explained, however:

“Theresa doesn’t usually—the way she dressesifieptecher, there is not a whole
lot of places to hide anything other than if sheem® hide something, and we check
their mouths and whatnot when we search them, vt aale police officer and
working with all males, it's—the only place thatubt possibl[y] conceal any kind of
dope that size would be in some sort of body padtso and | will give you that, yes.”

In McClusky’s experience, if drugs were conceatedameone’s body cavity, the drugs would
have an odor. He was aware of no evidence thatdbaine in the two controlled purchases
from defendant had been concealed in a body ca¥@yhad never found any drugs or money
on Hall that she had attempted to conceal or dtela¢é had, he would have never again used
her as a confidential informant.

After these searches, McClusky gave Hall $100tler first controlled purchase. Other
detectives performed a surveillance. Hall left podice vehicle at 1:53 p.m. on February 4,
2011, and walked to defendant’s apartment. AccortinMcClusky, she was in view at all
times except when she was inside defendant’s apattr&he returned to McClusky at 2:40
p.m. and gave him some unpackaged cocaine. Hehgehher in the same manner as before
and found no other contraband.

b. The Second Controlled Purchase
There was a second controlled purchase on Feb8)j&@11. McClusky searched his car
and Hall, as before. Other detectives performaareedlance, as before.
This time, McClusky gave Hall $150 in buy money.1M5 p.m., he dropped her off in the
vicinity of defendant’s apartment. At 2:26 p.m.eskturned with some crack cocaine.
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c. The Attempt To Make a Third Controlled Puasé,
Terminated by Defendant’s Arrest and
the Execution of a Search Warrant

Around 5 p.m. on February 8, 2011, after obtainengvarrant to search defendant’s
apartment, McClusky sent Hall back to the apartnterdttempt to make a third controlled
purchase of cocaine. After Hall entered the apamtmieowever, and defendant left the
apartment, McClusky telephoned Hall and called tb& controlled purchase because the
police had decided to go ahead and arrest defeadantxecute the search warrant.

d. Statements Defendant Made While Under Arrest

The police arrested defendant, and McClusky imered him in the police station. When
McClusky explained to him why he was under arstendant made an unsolicited statement.
The prosecutor asked McClusky:

“Q. [D]id you tell him what he was charged with?
A. Yes.
Q. What did you tell him?

A. | told him it was a drug investigation, andu&s over—we were speaking over
some deliveries of cocaine.

Q. How did he respond to that?

A. He was very upset. He actually had cried atpoiet and stated that he just-he’d
do anything to get out of trouble.

Q. Now, at that point you hadn’t asked him anydjo@s, correct?

A. No questions at all.

Q. Did you go over hiMiranda rights with him?

A. Yes, | did.”

Actually, it appears, from the recording of theeimview, that McClusky omittedMiranda
warning. SeeMiranda v. Arizona 384 U.S. 436 (1966). Although McClusky advised
defendant of his right to remain silent and histig an attorney, he forgot to warn defendant
that anything he said could be used against hicount.

The recording of the solicited statement was maygethe jury, or rather, a portion of it
was. In the recording, defendant confessed to Mslgiuhat he and his girlfriend had a
problem with cocaine and that he had been obtaicmegine for people in order to support his
and his girlfriend’s habit. He said that his gigftd, however, was not involved in any sales of
cocaine.

After the video camera was turned off, defendaid McClusky that his supplier, the

owner of the white Buick, was nicknamed Red. Mc&utestified that Red was Warren
Locket.

e. Joyful Gospel Church

McClusky testified he was familiar with the neigihbood of defendant’s apartment and
that there was a church in the neighborhood. Thegmutor asked him:

“Q. What is one that’s close by?

-7-
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A. 411 East Mulberry. At the time it was Joyful €pel Church. It has since
changed names to Living Word Ministries, but it'shaurch at the corner of Evans and
Mulberry, again 411 East Mulberry.

Q. Just so it’s clear, on February 4, 2011 thatahwas there?

A. Correct.

Q. Been there a long time?

A. As long as | can remember being a police offineBloomington.

Q. How long have you been a police officer?

A. Ten years in Bloomington, one year in Normédyen years.

Q. So that church was open back when you started?

A. | can't remember, but as long as | can rementitsebeen a church.

Q. Certainly was open the day we’re talking about?

A. Correct.

Q. And it changed its name, right?

A. That is correct.”

The prosecutor then showed McClusky some photbgradcClusky identified People’s
exhibit No. 8 as a photograph of the north sidéhefchurch. He testified the photograph was
an accurate representation of the way the buileioked on February 4, 2011, even though he
took the photograph “about a week ago,” that isuala week before the trial. People’s exhibit
No. 8 is in the record, and it shows the entran@ntold brick building. The door is framed by
a wooden portico painted white: 2 round columnaualid feet tall holding up an entablature
surmounted by a pediment. The number 411 is taitkede of the columns. To the right of the
columns a normal-sized window is partly visibleh#ts clear glass panes divided into right
triangles. The sill of the window is a thick staslab, and the window also has a large stone
head, painted white, with an ornamental capstone=dan relief. This photograph contains no
obvious religious symbol or imagery.

The next photograph the prosecutor handed McClugig People’s exhibit No. 9.
McClusky testified:

“A. This is the—just a little bit, probably abden feet to the east. That’s the sign for
the Living Words Ministries Church that’s in platebe little bit further off where the
numerics were.

Q. That's recent?

A. Same day, yes, about a week ago.

Q. As far as that goes, that used to be the J@&dspel Church it says on there?

A. That's correct.”

People’s exhibit No. 9 likewise is in the recdtdshows a monument sign: a freestanding
brick structure surrounding a display window framedaluminum. Behind the glass of the
display window are white plastic letters and nursladfixed to a black board. They say “THE
LIVING WORD MINISTRIES” and announce that “WORSHIRS at 10 a.m. and that
“BIBLE STUDY” is at 6:30 p.m. on Wednesdays. Thdgaoagive the name of the pastor.
Beyond the monument sign, another side of the limigkling can be seen.

McClusky testified that, using a measuring wheslich had been calibrated for accuracy,
he had measured the distance from the church emdaht’s apartment. The distance was 696

-8-
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7.The Verdicts

On May 17, 2011, the jury found defendant guiltylbfour counts of the indictment. The
trial court entered judgment on the verdicts.

C. The Presentence Investigation Report
It appears from the presentence investigationrtepat defendant, born on December 30,
1969, has the following criminal history (we ontietnumerous traffic violations, including
several convictions of driving while his driverisénse was suspended):

DATE OF CONVICTION OFFENSE

April 1988 Burglary

October 1989 Retail theft

March 1990 Robbery

May 1992 Delivery of a controlled substance
January 1995 Resisting a peace officer

July 1996 Domestic battery

June 1998 Criminal damage to property
December 1997 Resisting a peace officer
December 2000 Resisting a peace officer
September 2001 Criminal trespass to land
January 2002 Possession of drug paraphernalia
March 2002 Resisting a peace officer

July 2002 Criminal trespass to land

July 2003 Armed robbery with a firearm
December 2008 Possession of cannabis.

D. The Sentences in This Case

On July 1, 2011, the trial court sentenced defenhdaly for counts | and Ill, imposing
concurrent prison terms of 22 years for those cunt

The sentencing order says: “Convicted of a clagéfdnse but sentenced aChass X
offender pursuant to 730 ILCS 5/5-5-3(c)(8).” (Erapis in original.) Actually, as of February
2011, when defendant committed the charged offersagion 5-5-3(c)(8) of the Unified
Code of Corrections (730 ILCS 5/5-5-3(c)(8) (WeB1@)) was blank; the provisions of that
section had been moved to section 5-4.5-95(b)etxhified Code of Corrections (730 ILCS
5/5-4.5-95(b) (West 2010)).

E. The Striking of th®ro SeMotion for a New Trial
On August 1, 2011, defendant filedpeo se motion for a new trial on the ground of
ineffective assistance.
On August 18, 2011, the trial court struck pme semotion because the court concluded it
lacked subject-matter jurisdiction to consider itinaion.
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F. The Direct Appeal

Defendant took a direct appeal. One of his arguswas that the trial court had erred by
concluding it lacked subject-matter jurisdictionitwestigate higpro seposttrial claims of
ineffective assistanc@eople v. Sim=2013 IL App (4th) 110915-U, | 3. We agreed withtt
argument, and we remanded the case for a preligninguiry pursuant td<rankel and its
progeny.ld. 8.

G. TheKrankel Inquiry on Remand

On June 7, 2013, upon remand, the trial court lagidankel hearing. In the hearing,
defendant argued that if his trial counsel, BrianBitlowney, had performed a reasonable
investigation, he would have discovered that, @mgtrto the indictment and contrary to
McClusky’s testimony in the trial, there was noyfld Gospel Church” at 411 East Mulberry
Street at the time of the charged offenses. Raditenrding to county records, “Joyful Gospel
Church” sold the building in 2009. Defendant tdié tourt:

“THE DEFENDANT: And | told him that the church wasld in 2009.
THE COURT: So you told Mr. McEldowney.

THE DEFENDANT: I told him—I didn’t tell him thathte church was sold. | told
him that the—the church that they got me underJéy#ul Gospel Church, that church
is not there, and if he would have investigatedhtimgster, the minister, John Brown, is
right there in the audience. He would verify thée. sold the church in 2009.

THE COURT: Okay. All right. As | said, we’re notte for a full-blown hearing.
We’'re just here to see if we are going further yodkay?”

(The record contains a warranty deed showing thaNovember 4, 2009, Joy Full Gospel
Community Church sold 411 East Mulberry Streethe Tiving Word Ministries. On October
30, 2013, we granted a motion by defendant to supght the record with this warranty deed,
although it was not presented as evidence in tale)tr

Defendant also alleged ineffective assistancehat McEldowney had failed to file a
motion for suppression premised on McClusky’s omis®f aMiranda warning, namely, the
warning that anything he said could be used aghinsin court.

McEldowney was present for th@ankel hearing, and the trial court asked him if he had
any response to defendant’s allegations of ingffe@ssistance. McEldowney said:

“With regard| ] to the allegation that the churcdithanged hands, that was disclosed
to me in discovery in the State’s fifth discovemynmpliance, that the church was
formerly known as the Joyful Gospel Church and da@ag business at the time as the
Living Word Ministries. ***

* % %

Now, [defendant] did not indicate to me that tharch had been sold. This is news
that | am learning today. And if he had, | may hdweould have had my investigator
conduct further investigations to determine whetherchurch was still functioning.
But | believe that it's an issue, regardless offdatual determination, that would have
had no material difference in the outcome of hrgesacing.”

The trial court asked defendant if he had anytiiimther to add. Again defendant invited
the court to “ask [John Brown] on the stand righvrjwhether] the church was sold in 2009.”
The court did not question Brown.

-10 -
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At the conclusion of th&rankel hearing, the trial court explained to defendaat,tim
order to prove a claim of ineffective assistanceainsel, defendant had to prove not only
deficient performance on McEldowney’s part but akssulting prejudice. The court accepted
as true everything defendant said about the satbeothurch in 2009. Even so, the court
reasoned that the outcome would have been the Isacaeise “there was evidence that it was
still operating as a church under a different n&ieerefore, the court found no possible merit
in defendant’s claims of ineffective assistance aadl no need to appoint new counsel to
pursue thero seclaims of ineffective assistance.

This appeal followed.

II. ANALYSIS
A. Trial Counsel’s Failure To File a Motion f8uppression

Defendant argues he was in custody when, in regpém McClusky's questions, he
admitted selling cocaine to support his and hig\witocaine habit. Defendant further argues
that because McClusky failed to warn him, befoeedtistodial interrogation, that anything he
said could be used against him in court, McEldowsteyuld have filed a motion to suppress
the solicited custodial statement, a motion thatttial court surely would have granted (see
Miranda, 384 U.S. at 479). Defendant argues that McEldg¥gneerformance was
substandard in that he failed to file a motion $oppression. The State does not dispute
defendant’s argument thus far.

Nevertheless, the State disputes the other eleafienéffective assistance: prejudice. To
prove ineffective assistance, a defendant musteprmt only substandard performance but
also resulting prejudicePeople v.Callahan 334 Ill. App. 3d 636, 641 (2002) (citing
Strickland v. Washingtor66 U.S. 668, 687 (1984), aRaople v. Albanesd 04 Ill. 2d 504,
526-27 (1984)). If the substandard performance waiilure to file a motion for the
suppression of certain evidence, the defendantimdfprejudice only if there is a “reasonable
probability” not only that the trial court would Y& granted the motion but also that
suppressing the evidence in question ultimatelyldsbave resulted in a better outcome for the
defendant in the trialn re Marquita M, 2012 IL App (4th) 110011, § 14. “A reasonable
probability is a probability sufficient to undernmairconfidence in the outcomeStrickland
466 U.S. at 694.

Defendant argues that when his custodial stateimesutbtracted from the evidence in the
trial, there is a reasonable probability of an ditglibecause the “the State’s primary evidence
against [him]” would have been Hall's testimony. Nolice officer actually saw Hall buy
cocaine from defendant. There was no audio or vadebe controlled purchases. None of the
prerecorded currency was found on defendant’s pef@mbelieve that defendant sold cocaine
to Hall, one would have to believe Hall's testimeapd Hall, defendant argues, was an
unreliable witness with powerful incentives to Mot only was she a convicted felon, but she
stood to make money from every controlled purchafsearcotics, and she admitted using
narcotics while working as a confidential informahb continue using narcotics and at the
same time keep making money as a confidential imémt so as to fund her habit, she had to
protect her actual source of supply while framinigees. Also, Hall had criminal charges
pending against her, and success as a confidarfobamant would have only made her look
better in her own sentencing hearing. Defendangestg that the quantities of cocaine she
purportedly bought from him were so “minute”™-0.4ugs the first time and 0.6 grams the
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second time—that Hall easily could have concedletht“in a fold of her bra or underwear.”
And as a male, McClusky necessarily was inhibitedis search of Hall's person.

Defendant acknowledges that when McClusky expthite him why he had been
arrested—because of a drug investigation—defemaiéiatly made arunsolicitedstatement that
he would do anything to get out of trouble. Defemtdagrees thawliranda would not bar this
unsolicited statement. SBeople v. Pea391 Ill. App. 3d 815, 819 (2009). Even so, hestss
that the unsolicited statement is ambiguous becatgke time, he could have “believed that
he had been arrested for other drug activity.”

The State responds that, even if, when defendarfully said he would do anything to get
out of trouble, he had in mind some “other drugivétgt” this unsolicited statement
nevertheless confirmed that he was involved ingdledrugs. According to the State,
defendant’s subsequent solicited, inadmissiblestaht merely expressed what was obvious
from all the other evidence: that he was a middiemmadhe cocaine trade and that he acted as a
middleman in sales of cocaine to Hall.

The State admits it is possible to come up wittepexplanations—that Hall concealed the
cocaine on her person and McClusky failed to find the prepurchase searches or that Hall
went to defendant’s apartment building ahead oftiamd concealed the cocaine in the
hallway—but the State argues these explanations@rebable and unreasonable, considering
that, during both of the controlled purchases, nmeEmof the surveillance team observed
defendant behaving in ways characteristic of a feiddn. On both occasions, February 4 and
8, 2011, they observed him leave his apartmentlghafter Hall’'s arrival, speak on his cell
phone, meet with someone, and then return to ligrapnt, where Hall was waiting. Hall then
left his apartment shortly after his return, metagain with McClusky, and gave him the
cocaine.

We agree with the State that the only functioreddant’s solicited statement served in the
trial was to express what was obvious from the rothedence. Subtracting the solicited
statement creates no reasonable probability ofcgoittal (seeMarquita M, 2012 IL App
(4th) 110011, 1 14), no “probability sufficientaadermine confidence in” the guilty verdicts
(seeStrickland 466 U.S. at 694). Therefore, the defense suffeogorejudice from the failure
to file a motion for suppression. Sekarquita M, 2012 IL App (4th) 110011, { 14.

B. The Vagueness Challenge to Section 407(b)(2)

Defendant argues that section 407(b)(2) of thadik Controlled Substances Act (720
ILCS 570/407(b)(2) (West 2010)) is unconstitutidpalague as applied to the facts of his
case. The first step is to make surehageto decide the constitutionality of the statutéthie
case may be decided on other grounds, the comstitdity of a statute should not be
addressed.In re Barbara H, 183 Ill. 2d 482, 492 (1998). Because we disagmté
defendant’s other arguments, for the reasons wiaiexp this analysis, it is necessary for us to
consider his argument that section 407(b)(2) iunatitutionally vague as applied to the facts
of this case. For purposes of this issue, our stahdf review ide novoPeople v. Johnson
335 Ill. App. 3d 805, 807 (2002).

According to defendant, section 407(b)(2) is meutfficiently definite to give [him] notice
that the building located at 411 E[ast] Mulberryrg®t] in Bloomington, lllinois, was a ‘place
used primarily for religious worship,” at the tinoé the charged acts” (in this context, he is
guoting the statute, which lists a “church” as oh¢éhe examples of a “building, structure, or
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place used primarily for religious worship” (720065 570/407(b)(2) (West 2010))). He
compares 411 East Mulberry Street to the boa dotwstin People v. Fabing143 Ill. 2d 48
(1991).

In Fabing the State charged the defendant with violatingravision of the lllinois
Dangerous Animals Act (lll. Rev. Stat. 1987, ch. 1B240) in that he possessed four
“ ‘life-threatening reptile[s],’ ” to quote a terfnom the statute. (Emphasis omitteBgbing,
143 1ll. 2d at 52-53. He possessed a 4-foot athigat 7-foot boa constrictor; and two Burmese
pythons, each of which was 15 to 20 feet Iddgat 52. The supreme court concluded it was
clear enough that the alligatord( at 58-59) and the pythonsd( at 57-58) were
life-threatening.

The expert testimony, however, was conflictingt@swvhether the boa constrictor was
life-threateningld. at 58. “[A] person of common intelligence wouldajle been] required to
guess as to whether the boa constrictor was lifeatkning,” and therefore the statute was
“unconstitutionally vague as applied to [the] defent’s possession of the boa constrictiat.”

A statute violates due process if the statuteasvague that men of common intelligence ***
necessarily [have to] guess at its meaning or egipdin.” (Internal quotation marks omitted.)
Id. at 53.

In the present case, defendant was not “requitedjuess whether 411 East Mulberry
Street was being used primarily as a place for pr#d. at 58. He did not “necessarily” have
to guessld. at 53. He could have performed an investigatidoreeselling drugs in the area.
By “using an objective method,” such as observatiecould have ascertained whether the
building was being used primarily as a chu@tate v. Davis970 P.2d 336, 338-39 (Wash. Ct.
App. 1999). He could have watched the building emday morning to see whether any
parishioners went in. Sé&hatley v. Staje928 N.E.2d 202, 206 (Ind. 2010). He could have
consulted the pastor. Sek He demonstrated his ability to reach the pastoarbgnging for
him to attend th&rankelhearing. Because there were ways to objectivaigroene ahead of
time whether 411 East Mulberry Street was a plaes yprimarily for religious worship, we
disagree that section 407(b)(2) is unconstitutignaigue as applied to the facts of this case.

C. The Primary Use of 411 East Mulberry Street

To prove the unlawful delivery of a controlled stamce within 1,000 feet of a church, the
State must prove, beyond a reasonable doubthbaiilding in question was “used primarily
for religious worship” on the date of the offeng20 ILCS 570/407(b)(2) (West 2010). One
might think that because several additional yetinsprisonment could be riding on that issue
(720 ILCS 570/407(b)(2) (West 2010); 730 ILCS 5/5-80(a), 5-4.5-35(a) (West 2010)), the
State would “elicit[ ] testimony from someone a#ited with the church,&.g, a pastor or
parishioner People v. Ortiz2012 IL App (2d) 101261, T 11). For some reakomever, that
does not always happen, and consequently we emdtlugase law pondering the question of
how thin and conclusory a police officer’s testimaan be and still qualify as proof, beyond a
reasonable doubt, that the building in question used primarily as a place for religious
worship (or as a school, park, or the like).

On the one handPeople v. Foster354 Ill. App. 3d 564, 568 (2004), holds that
nomenclature is enough. According Foster, all a police officer has to do is refer to the
building by a proper name with the term “churchitifNew Hope Church,” for example—and
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that proves, beyond a reasonable doubt, that tidinm was used primarily for religious
worship on the date of the offense.

On the other hand, cases subsequefbgier, most notablyPeople v. Cadena&013 IL
App (2d) 120285, 1 17, andeople v. Boykin2013 IL App (1st) 112696, 15, hold that
uttering a proper name is not enough: the State prasent evidence showing how the police
officer acquired personal knowledge of how thedingy was used on the date of the offense.

Let us take a closer look at those three cdsester, Cadena andBoykin

1.Foster

In Foster, the trial court found the defendant guilty, ibemnch trial, of unlawful delivery of
a controlled substance within 1,000 feet of a chyi@0 ILCS 570/407(b)(2) (West 2002)).
Foster, 354 Ill. App. 3d at 565.

The defendant appealed, and one of his contentioppeal was that the State had failed
to present any evidence “that the New Hope Churas avplace used primarily for religious
worship.”ld.

In the bench trial, a police officer, Scott Korleon testified he had seen the defendant
selling cocaine at 4310 West Crystal Street in &dpcld. Also, the parties stipulated that if
Tom Nyhan were called as a witness, he would tekf had “measured the distance from
4310 West Crystal Street to the New Hope Churchtémtat 4255 Division Street” and that the
distance “measured 580 feeld: at 566.

The defendant argued on appeal that the Statédikedi to show New Hope Church was a
place used primarily for religious worshipld. at 567. The First District responded: “In
viewing the evidence in the light most favorablére prosecution, we find a rational trier of
fact could have inferred New Hope Church was aahused primarily for religious worship
based on its nameldl. at 568. Thus, according teoster, nomenclature alone is enough to
prove, beyond a reasonable doubt, that a buildiray i ‘place used primarily for religious
worship.” " Id. at 567 (quoting 720 ILCS 570/407(b)(2) (West 2002)

2.Cadena

In Cadenaa jury found the defendant guilty of unlawful idely of a controlled substance
within 1,000 feet of a church (720 ILCS 570/407{))(West 2008))Cadena 2013 IL App
(2d) 120285, 1 3.

On appeal, the defendant conceded he had viokgetion 401(c)(2) of the lllinois
Controlled Substances Act (720 ILCS 570/401(c){®@g$t 2008)) by delivering a controlled
substance, but he challenged the jury’s finding lleahad delivered the controlled substance
within 1,000 feet of a churciCadena 2013 IL App (2d) 120285, 4. Specifically, he
contended the State had failed to “present sufftcevidence to allow the finder of fact to
conclude that the Evangelical Covenant Church waadive church on the dates of the
offenses,’l.e, that it was “ ‘used primarily for religious woiighon the dates of the offenses.”
Id. 1 10 (quoting 720 ILCS 570/407(b)(1) (West 2008)).

The Second District recounted the evidence injting trial. A police officer, David
Dammon, testified that the drug transactions oeclrin a McDonald’s parking lot in
Belvidere and that “[tlhe Evangelical Covenant Gwurmwas located northeast of the
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McDonald’s,” 860 feet at the most, according taser measuring device Dammon had used.
Cadena 2013 IL App (2d) 120285, 1 5.

Another witness was Leon Barry, who testified bd been a Belvidere police officer for
27 yearsld. § 6. The prosecutor asked Barry:

“‘Q. [Prosecutor:] Now, in relation to the McDdd& located at 11-sorry—1313
North State Street in Belvidere, Boone County,ndils, is it located near the
Evangelical Covenant Church locate[d] at 220 Eaatrisbn Street in Belvidere,
Boone County, lllinois[?]

A. [Officer Barry:] Yes.

Q. And in relation to that particular church,hata church that is an active church?

A. Yes. " Id.

For two reasons, the Second District held that tisstimony by Barry was insufficient to
prove that the Evangelical Covenant Church wasgoesed primarily for religious worship on
the dates of the offenses. First, the leading gquesd Barry was couched in the present tense:
“‘[l]s that a church that is an active church?d’ { 16. That the church was active at the time
of the trial did not prove it was active on theagaof the offensetd. Second, “[e]ven if Officer
Barry’s response could be taken to mean that thecbhwas also active on the dates of the
offenses two years before the trial, there was videace ofhow Officer Barry knew this
information.” (Emphasis in original.)d. 1 17. The Second District interpret@ople v.
Morgan 301 Ill. App. 3d 1026 (1998), as “requir[ing] nedthan the bare facts that the witness
[was] a police officer with a certain number of sgeaf service; it require[d] the demonstration
and explanation of how the witness [was] familiathvihe enhancing location (park, school,
church, or the like)"Cadena 2013 IL App (2d) 120285, 1 17): for example, plodice officer
had “regularly patrolled the neighborhood.(T 18).

The Second District noted that, even thougbster had relied onMorgan “for the
proposition that the nomenclature alone was seffitcio establish that the church was what its
name purported it to be,” nomenclature actually matsenough undeévlorgan the police had
to demonstrate and explain how he was personatiiliéa with the building’s use on the dates
of the offensedd. | 17.

The State conceded, @adena that “nomenclature alone [was] insufficient toye that
the *** church[] [was] being used as its name ime].” Id. 7 15. Before even
acknowledging the State’s concession, however,Sbeond District held that “testimony
identifying the building as the ‘Evangelical Covah&hurch’ was insufficient to prove that it
was operating as a church on the dates of the sfefd. { 13. Nomenclature was “not
enough to prove beyond a reasonable doubt thaiuiteing in question was being used as its
name implied, that is, as a church, on the datéiseobffenses.id.

3.Boykin
In Boykin the trial court convicted the defendant, in adbetnial, of unlawful delivery of a
controlled substance within 1,000 feet of a sch@@0 ILCS 570/407(b)(2) (West 2008)).
Boykin 2013 IL App (1st) 112696, T 1.
On appeal, the defendant did not dispute he walsy gof unlawfully delivering a
controlled substancéd. He contended, however, that the State had failgntdve, beyond a
reasonable doubt, that he delivered the contraildxtance within 1,000 feet of a schad!.
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Two police officers testified in the bench trid¢énnifer Przybylo testified she was working
as an undercover police officer on December 1182@6ad that while she was sitting in an
unmarked car at the intersection of 79th Streetlafftey Boulevard in Chicago, the defendant
sold her some cocainkl. 2. She testified there was a school on the easthcorner of that
intersection, about 100 feet from her vehicle, #mat “there was a sign posted[] and the
school’'s name was ‘Our Lady of Peaceld’

Another police officer, Derrick Miller, testifielde was performing surveillance at the time
of the offense and that he was parked on Jeffrayid®ard, just north of 79th Streéd. { 3.
“As he observed the offense, he was ‘sitting rigtt to a school, a Catholic schoolld’. He
answered yes when the prosecutor asked him “ifstfadol was ‘Our Lady of Peace school,’”
and he testified the school “was located approxa@hgalO0 feet from Officer Przybylo’s
vehicle.”1d.

Relying primarily onCadenathe First District “[found] the evidence insufigat to prove
beyond a reasonable doubt that ‘Our Lady of Peaeg’a school on the date of the offense.”
Id. 1 16. The First District reasoned:

“We find this case analogous @adena In the trial court, Officers Przybylo and
Miller testified that the drug transaction took ggawithin 1,000 feet of a ‘school,” but
there was no evidence presented to show how ttifisere had personal knowledge of
the operation of that building. The officers did testify that they lived in the area or
that they regularly patrolled the neighborhoodasdo allow an inference that they had
personal knowledge as to whether the school waspération on the date of the
offense.”ld. { 15.

4.The Parties’ Arguments for and Against
the Sufficiency of Nomenclature

The State argues thapsteris correct in holding that nomenclature aloneisaff.Cadena
is distinguishable, according to the State, becans€adenathe State conceded that
nomenclature alone was insufficient to prove thiatiéding was used primarily as a place for
religious worship Cadena 2013 IL App (2d) 120285, { 15), whereas, in thespnt case, the
State makes no such concession. Instead, on theraybfFoster, 354 Ill. App. 3d at 568, the
State argues that all a police officer has to defer to the building by using a proper name
containing the word “church,” and such nomenclatsiggoof, beyond a reasonable doubt, that
the building was used primarily as a place forgielis worship on the date of the offense.

In the State’s view, the deferential standardeefew applicable to issues of fact requires a
reviewing court to accept nomenclature as sufficenof of an enhancing locality. If, from
the evidence in the record, an inference couldoresdy be drawn in the prosecution’s favor,
the reviewing court should draw that infereneople v. Price2011 IL App (4th) 100311,

1 16. Whenever the proper name of a building iretuthe word “church,” one could
reasonably infer that the building is used prinyagi$ a place for religious worship, the State
argues. SeEBoster, 354 Ill. App. 3d at 568.

Defendant responds that, even though McCluskyifiesbtthe building at 411 East
Mulberry Street had been a church for as long ambil remember, he did not explain how he
knew the building was a church on the dates ofdffienses—andadenarequires such an
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explanation Cadena 2013 IL App (2d) 120285, { 17). Defendant alsm{soout that, under
Cadena nomenclature alone does not suffice to provendwaiecing locality. Sewl. 1 13.

Because the State “concede[d],” howeverCiadena that “nomenclature alone [was]
insufficient to prove that the ‘enhancing localit§* a church, [was] being used as its name
implie[d],” we do not consideicCadenato be reliable authority that nomenclature is
insufficient.ld.  15. Consequently, we decline to follow the deai®f the Second District in
Cadena and we likewise decline to follow the decisiontloé¢ First District inBoykin which
relied onCadena Instead, we followFoster, which, “viewing the evidence in the light most
favorable to the prosecution, [found that] a ragianier of fact could have inferred New Hope
Church was a church used primarily for religiougsingp based on its namd=bster, 354 lII.
App. 3d at 568.

McClusky testified that he had been a police effim Bloomington for 10 years and that
for the past 5% years he had been assigned taatleetits unit. According to him, 411 East
Mulberry Street had been a church for “as long les ¢ould] remember,” and “[a]t the
time”—by which he evidently meant “at the time bétdrug offenses™"it was Joyful Gospel
Church,” although it had “changed its name” sirfftent He answered yes to the prosecutor’s
guestion of whether the church was “open the dayajid the prosecutor were] talking about,”
February 4, 2011.

Defendant observes that, contrary to McClusky&itgony, 411 East Mulberry Street
probably was not called “Joyful Gospel Church” gbFuary 2011, considering that, according
to the recorded warranty deed, Joy Full Gospel Conity Church sold the property to the
Living Word Ministries in November 2009. Our tagtkough, is to assess the sufficiency of the
evidence presented in the triRople v. Courtney288 Ill. App. 3d 1025, 1036 (199'People
v. Summers202 lll. App. 3d 1, 9 (1990)), and even thoughrt® may take judicial notice of
public recordsl{ubershane v. Village of Glencdg3 Ill. App. 3d 874, 878 n.1 (1978)), judicial
notice is incapable of transforming the warrantgdianto evidence presented in the trial.

Defendant contends that the evidence presentdteirtrial fails to prove, beyond a
reasonable doubt, that 411 East Mulberry Streetusad primarily as a church, considering
that McClusky never disclosed the basis of hisréissethat the building was in use as “Joyful
Gospel Church” on the dates of the drug offensesther words, he never explained how he
knew that assertion to be true. Obviously, anyaime premised on the lack of a foundation is
procedurally forfeited because defense counsel madeich objection at trial. SB=ople v.
Enoch 122 Ill. 2d 176, 186 (1988). Even so, the lacladbundational objection did not free
the State from its burden of proving, beyond aoaable doubt, that, on the dates of the drug
offenses, 411 East Mulberry Street was used priyrfari religious worship. Testimony can be
so conclusory, so weak in its foundation, thatatwmnal trier of fact would regard it as proof
beyond a reasonable douBeople v. Cowam9 Ill. App. 3d 367, 369 (1977) (although, in
response to a question by the prosecutor on diemtination, an investigator stated that
Spiegel Warehouse owned a shirt that the defenaléededly stole, “this [was] merely a
conclusory statement” and not proof, beyond a measie doubt, that the shirt belonged to
someone other than the defendant—an essential mlevheheft). If, in a burglary trial for
instance, the only evidence the prosecutor predemgs testimony by a police officer that
“Bart Lawbreaker broke into 123 Elm Street and esti@welry,” the testimony would be
objectionable because it lacked a foundation. Thsisbof the police officer's reputed
knowledge would be unexplained; it would be uncleawr he knew what he claimed to know.

-17 -



Defense counsel, however, would not necessarilyt w@make a foundational objection,
which would educate the prosecutor and invite hirher to remedy the fatal deficiency.

1137 Whether the omission of a foundation, without abyection, is fatal to the State’s case
depends on the standard of review that appliedltohallenges to the sufficiency of the
evidence. “In reviewing the sufficiency of the esitte to sustain a verdict on appeal, the
relevant inquiry is ‘whether, after viewing the @ence in the light most favorable to the
prosecutionany rational trier of fact could have found the essgreglements of the crime
beyond a reasonable doubt.”” (Emphasis in origin@eople v. Cooperl94 Ill. 2d 419,
430-31 (2000) (quotinglackson v. Virginia443 U.S. 307, 319 (1979)). The lack of a
foundational objection means the testimony, for teher it is worth, becomes part of the
evidence: it is “given its natural probative effé®eople v. Collins351 Ill. App. 3d 175, 180
(2004). So, the question is whether McClusky’sitesty, lacking a foundation, could
persuadanyrational trier of fact, beyond a reasonable dotlfat on February 4 and 8, 2011,
the building at 411 East Mulberry Street was us@agrily as a place for religious worship.
SeeCooper 194 1ll. 2d at 430-31. In answering that questiwe should draw any inference in
the prosecution’s favor if it would be reasonabéfeshsible to draw that inference from the
evidence presented in the triBeople v. Cunninghan212 Ill. 2d 274, 280 (2004).

1138 The line between a reasonable inference and spgemulcan be difficult to locate, but it
seems reasonable to infer that, in McClusky’'s paldr line of work, one would become
familiar with Bloomington, such that one could sapether a given church was active.
Bloomington is not so large that such knowledge lddoe unattainable or implausible.
McClusky's assignment for the past 5% years had bagwide drug interdiction. Because he
worked with confidential sources, he evidently dad spend all his time behind a desk. Surely,
being in the narcotics unit meant spending a lotime on the streets, doing controlled
purchases and surveillance and keeping an eyeighbwmehoods. That is the only way one
could hope to catch a significant number of druglels. How or whether buildings are used
would seem to be of particular interest to a patiffecer on the lookout for crack houses and
methamphetamine laboratories. Therefore, when wk & the evidence in the light most
favorable to the prosecution, a rational trieraatfcould have believed McClusky’s testimony
that he was familiar with the neighborhood of 4 BEBViulberry Street and that the building at
that address was in use as a church on the datles dfug offenses.

1139 D. Defense Counsel’s Failure To Investigate
the Ownership of 411 East Mulberry Street
1 140 Defendant argues that, in tkeankel hearing, he showed possible neglect of the case by

McEldowney and that the trial court therefore skdwve appointed new counsel to represent
him in posttrial proceedings.

1141 As defendant acknowledgeKrankel and its progeny do not require the automatic
appointment of new counsel whenever a defendanesmakclaim of ineffective assistance.
People v. Moorg207 lll. 2d 68, 77 (2003). Instead, the courtidtidfirst examine the factual
basis of the defendant’s claim,” and if the cowtetermines that the claim lacks merit or
pertains only to matters of trial strategy, them ¢burt need not appoint new counsel and may
deny thepro semotion.” Id. at 77-78. If, on the other hand, “the allegatishew possible
neglect of the case, new counsel should be appbirite at 78.
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Because the trial court made a decision on thétsnafr defendant’s claim of ineffective
assistance of counsel, we will review the decismmmanifest error. SeBeople v. Tolefree
2011 IL App (1st) 100689, 1 25. “Manifest error'a@gor that is clear and indisputablie.

We are unable to say it is clear and indisput#idé McEldowney should have presented
the warranty deed as evidence in the trial. Trhe, warranty deed would have proved
McClusky was wrong in his testimony that the bunlgliat 411 East Mulberry Street was
“Joyful Gospel Church” on the dates of the drugepn$ies. But one must consider the price the
defense would have paid to prove that McClusky wesng about the name. The warranty
deed also would have proved that, on the datdseofitug offenses, a religious organization,
The Living Word Ministries, owned the building—digeous organization that, according to a
photograph of the monument sign taken a week befardrial, held a worship service on
Sundays and Bible study on Wednesdays. Arguabtywidwranty deed would have hurt the
defense more than helped it.

[1l. CONCLUSION
For the foregoing reasons, we affirm the trialrtsjudgment. We award the State $50 in
costs against defendant.

Affirmed.
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