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Held In marriage dissolution proceedings, the trial tadid not err in
(Note: This syllabus finding that the parties’ postnuptial agreement was enforceable,
constitutes no part of theespecially when it gave the parties’ counselor poleer to determine
opinion of the court but which parent would have custody of the children, dietermine
has been prepared by thewhether a party was “reasonably” seeking a divoarel whether a
Reporter of Decisions pnarty had violated the agreement to such an extetthe or she
for the convenience ofghqy|q forfeit any claim to custody, and, furtherejcthe agreement
the reades) was unconscionable to the extent that petitionerevtorfeit all rights
to the parties’ residence if she “unreasonablyédifor divorce, but
the meaning of “unreasonable” was vague, the ¢oalt’'s denial of
respondent’s request for the appointment of a dysévaluator was
presumed to be in conformity with the law and teéha sufficient
factual basis in the absence of an adequate rettwdyrant of sole
custody to petitioner was not against the manifesight of the
evidence, and the trial court did not abuse itsrdison in awarding
the majority of the marital estate to petitioned &inding that she was
also entitled to maintenance.
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Justice Zenoff concurred in the judgment and opinio
Presiding Justice Burke specially concurred, wgmmn.

OPINION

The respondent, Mohammad Khan, appeals from oertdings the trial court entered
during the proceedings dissolving Mohammad’s mgeit the petitioner, Uzma Igbal. We
affirm.

I. BACKGROUND

We recount only the basic facts of the marriage hEhe remaining facts pertinent to this
appeal will be discussed as applicable to eackeissu

The parties married in 2002 in Canada. They heskthhildren: Ahmad, born September
3, 2002; Habeeb, born January 6, 2005; and Fatitvatm April 27, 2008. After living in
lllinois for a few years, the family lived in Saullrabia from 2005 to 2010, where they had a
comfortable lifestyle with a 6,000-square-foot h@asd maid service.

Mohammad has degrees in commerce and informadohnblogy management from
institutions in India. His most recent job in hisld was in Saudi Arabia as an information
technology project manager. According to Mohamnsagige returning to lllinois in March
2013, he has been unable to find a job in his fialdhe time of trial, he had been working
part-time on a farm for about a month, earning $1&0week. He was also receiving financial
support from his brother. Uzma has a degree inallsatgery from a college in India, but that
degree did not allow her to practice dentistryhia nited States without further education and
examinations. At the time of trial, she was takitggsses in public health and was nearing her
certification in system analytical software.

When the parties married, Mohammad owned a hom®&2&t Iroquois Avenue in
Naperville. Since 2002, it has been maintainedgusiarital funds, and its value at the time of
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trial was approximately $350,000. The mortgage wagl off in 2007 and there are no
encumbrances on the house. The house was rentedatats when the family went to Saudi
Arabia, and it remained rented (generating a mgnthit of about $1,900) at the time of trial.

When Uzma and the children returned to lllinoi®tober 2010, there were still tenants in
the house, and the family moved into a condominamnil160 Spring Garden Circle in
Naperville that was owned by Mohammad'’s sister had husband. A few months later,
Mohammad also returned to lllinois and joined lamily in the condominium. He decided,
over Uzma'’s objections, to purchase the condomirfiam his sister and brother-in-law for
$97,000, but changed his mind almost immediatetysanid it back to them four days later. In
the interim, however, Mohammad’s brother-in-law heseéd the money from the sale in his
own home. Accordingly, Mohammad's sister and brethdaw returned only $45,000 cash in
two installments. However, they also assertedtti@parties owed them $5,000 in repair costs
and $39,260 in rent, association fees, and uslitieat accrued while the parties’ family was
living in the condominium.

In May 2011, Mohammad filed a petition for tempgraustody of the children, alleging
that he feared that Uzma planned to take them olliirmis. That case (No. 11-F-284) was
later consolidated with the divorce case initidtgdJzma, who filed a petition for dissolution
in July 2011. Mohammad filed a counterpetitiondcsolution in June 2012.

In September 2011, Mohammad accepted a job off€audi Arabia, where he remained
until March 2013. During this 18-month period, tteldren lived with Uzma in Naperville.
Mohammad visited them during periodic trips tonidiis.

In August 2013, Mohammad filed a motion askingttied court to declare a postnuptial
agreement (PNA) signed by the parties to be valatlenforceable. The trial court ruled that
the PNA was unenforceable because it violated pymdlicy and was so one-sided and
“draconian” that it was substantively unconscioeabl

In September 2013, a five-day trial on all isscemmenced. On November 21, 2013, the
trial court entered a judgment for dissolution airmage. Uzma received sole custody of the
children and the majority of the marital properapgut 65%), and Mohammad was made
responsible for all of the marital debts (over 86Pavhich was the debt allegedly owed to his
sister and brother-in-law in connection with thenfig’'s use of the condominium). The trial
court stated that a disproportionate division & tharital property and debts was warranted
because, although the children required additioetald support and Uzma deserved
maintenance, Mohammad'’s low income prevented ifovdering higher support payments.
Mohammad filed a timely notice of appeal.

[l. ANALYSIS
On appeal, Mohammad contends that the trial cewdd in: ruling that the PNA was
unenforceable; denying his request to appoint todysvaluator pursuant to section 604.5 of
the lllinois Marriage and Dissolution of MarriagetXAct) (750 ILCS 5/604.5 (West 2012));
and awarding Uzma sole custody of the childrennteaiance, and a disproportionate share of
the marital estate.

-3-



114

115
7116

117

118

7119

120

Uzma'’s response brief includes a request thatthist strike Mohammad’s opening brief.
She argues that it violates lIllinois Supreme C&ule 341 (eff. Mar. 16, 2007), because his
statement of facts contains errors and impropermaegt. Although this court has discretion to
strike a brief and dismiss an appeal where a preasyfailed to comply with Rule 341, doing so
is a harsh sanction and is appropriate only wherptbcedural violations interfere with our
review. Carter v. Carter 2012 IL App (1st) 110885, T 12. Here, Mohammadidations of
Rule 341 are not so severe as to preclude ourwadi¢he issues, and we therefore decline to
strike his brief. We disregard any improper argutmemd any facts not supported by the
record.

A. Jurisdiction

Before addressing the merits of this appeal, wstxamine whether we have jurisdiction
over the appealn re Marriage of Link 362 Ill. App. 3d 191, 192 (2005).

Uzma argues that we lack jurisdiction. She asdieatshe judgment for dissolution was not
a final order from which an appeal could be takeoaise, although the trial court found that
she was “entitled to receive maintenance,” it “reed” the amount of such maintenance. The
trial court did not indicate that it planned to ist/the issue of maintenance at any particular
time. Uzma argues that, because no amount of nm@nte was set, the judgment for
dissolution was not immediately enforceable in teapect, and so the judgment was not final.

Uzma is correct that, in general, an order mustira in order to be appealablEMC
Mortgage Corp. v. Kemp2012 IL 113419, 719. “A judgment is final if itetermines the
litigation on the merits so that, if affirmed, tloaly thing remaining is to proceed with
execution of the judgmentl’amar Whiteco Outdoor Corp. v. City of West Chicag@b Ill.
App. 3d 501, 504-05 (2009).

Nevertheless, we reject Uzma’'s argument that tmégment for dissolution was
unenforceable and nonfinal. Instead, we view tia ¢ourt’s act of “reserving” the amount of
maintenance, without stating that it planned totkat amount at any particular time, as
equivalent to setting the amount of maintenanceeed until further order of court. Such an
award is immediately enforceable and appealadle.

This court has long held that a trial court’s &asgtion” of jurisdiction over an issue in a
domestic relations order does not necessarily atelithat the order is nonfinal. Skere
Marriage of Wojcik 362 |Ill. App. 3d 144, 167-68 (2005) (discussindpe t
“reserved-jurisdiction” approach to maintenancerasgin re Marriage of Marriott 264 IIl.
App. 3d 23, 41 (1994)n re Marriage of Bingham181 Ill. App. 3d 966, 971 (1989). Rather,
trial courts often refer to “reserving” an issueemhthey wish to indicate that, although the
issue requires no further adjudication at the mdmbay wish to preserve the ability to reopen
it in the future if circumstances warrant. Thus ttrder must be examined as a whole to
determine the trial court’s intent in using themeireserved.” Where an order demonstrates
that the trial court has not yet made a final dateation on an issue, the order is nonfinal (and
thus nonappealable). Skere Marriage of Jenser2013 IL App (4th) 120355, § 23. On the
other hand, where the trial court has determineddbue and merely intends to preserve its
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ability to enter a modification in the future ifeessary, the order is final and appealable. See
In re Marriage of Cannonl12 Ill. 2d 552, 553-54 (1986) (dissolution judgmwas final and
appealable despite trial court’'s statement thanhténded its maintenance award to “ ‘be
reviewable no later than the expiration of two geand sooner if the circumstances of the
parties change significantly’ ”)n re Marriage of Bothg309 Ill. App. 3d 352, 355 (1999) (trial
court’s order abating maintenance until furthereordf court was final and reviewable);
Bingham 181 Ill. App. 3d at 971 (judgment for dissolutittvat awarded wife no maintenance
but reserved the issue for two years was finalappmkalable).

In support of her argument that we lack jurisdictiUzma citedensen2013 IL App (4th)
120355. In that case, the trial court bifurcated thssolution proceedings and eventually
entered an order finding that, although the wifes \atitled to maintenance by virtue of the
length of the marriage and the disparity betweenpidrties’ earning capacities, the husband
could not afford to pay maintenance at the timéheforder. The order provided that “ ‘[t]he
issue of maintenance is reserved *** to be revisitesix months along with the status of [the
husband’s] employment and his incomeld’ I 36. The reviewing court found that the trial
court’s reservation of the amount of maintenanogether with its stated intent to revisit the
issue at the end of six months, rendered the aorolgfinal and nonappealablé. § 39.

Jenseris not applicable here, where the trial courtdenrdid not set any time period for
revisiting the amount of maintenance. Rather, filaé¢ourt’s order here is similar to the order
at issue irBothe 309 Ill. App. 3d 352, in which the trial courtatbd maintenance subject to
further order of court. We held that the ordeBothewas “a final determination” on the issue
of maintenance that “merely retained jurisdictioratvard maintenance if later circumstances
warranted.”ld. at 355. Accordingly, we had jurisdiction over eggpealld. Similarly, in this
case the trial court’s “reservation” of the amooftnaintenance—without setting a time for the
determination of that amount—-merely indicated tiha&t court was preserving its ability to
modify its award of zero maintenance if there wabange in circumstances.

Uzma also cites to the dissent filed in a recesdision of this courtln re Marriage of
Heinrich, 2014 IL App (2d) 121333. In that case, like thie, the husband filed a motion for a
declaratory judgment as to the validity of an agreet between the parties (there, a prenuptial
agreement)ld. § 13. The trial court ruled that the agreemens walid. It did not initially
include in this ruling any finding of immediate aaability pursuant to lllinois Supreme
Court Rule 304(a) (eff. Feb. 26, 2010). Seventeenths later, in response to a motion to
reconsider, the wife sought the entry of a findihgt the declaratory judgment ruling was
immediately appealable under Rule 304(a), andritlecburt granted her motiotd. 1 25. On
appeal, this court addressed the issue of whetkdnad jurisdiction to consider the appeal.
Relying onin re Marriage of Best228 Ill. 2d 107, 113 (2008), in which the supresoart held
that a declaratory judgment ruling entered durimg ¢ourse of dissolution proceedings was
appealable under Rule 304(a), we concluded thdtadgurisdiction. Seéleinrich, 2014 IL
App (2d) 121333, 11 30-31. Justice Hutchinson digsk arguing that a declaratory judgment
ruling was immediately appealable even without &R04(a) finding and that the appeal was
thus untimely. Seig. § 78 (Hutchinson, J., dissenting). We agree thiéhmajority inHeinrich
and reject Uzma’s invitation to follow Justice Huittson’s dissent. As the judgment for
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dissolution here was final and appealable, anddiearatory judgment ruling was not
independently appealable without a Rule 304(a)ifigdwe have jurisdiction to decide the
appeal, including the declaratory judgment rulifge therefore turn to the merits of the
appeal.

B. Validity of the Postnuptial Agreement

Mohammad first argues that the trial court erredetermining that the PNA executed by
the parties was invalid and unenforceable. Theesndd relevant to the PNA is as follows.

In November 2006, Uzma and the children wentag 8t a women'’s shelter. (The record
is not clear as to whether this was in IllinoisSaudi Arabia.) At the parties’ request, Fisal
Hammouda, a businessman who also served as a geac@unselor within the Muslim
community, acted as a mediator. Hammouda spokeraetimes with both parties and
ultimately put together the PNA.

The PNA began by reciting that the parties wisteedefine their rights to their separate
and joint property, “with the express understandingt neither party wishes to obtain a
divorce or legal separation.” The parties then glestied Hammouda as their “Religious and
Marital Counselor and Arbiter of their Marital Affa” and agreed that “his authorization and
approval [was] required for any major decisiongluding but not limited to *** financial
matters, matters of the Children, work and traaeti any contemplated divorce or separation.”

There followed 34 numbered paragraphs concerninariaty of topics, many of which
concerned daily lifed.g, requiring the parties to speak politely to andwkeach other, and to
allow free communication with various relatives) aartain household arrangemengsg(
providing Uzma with a monthly allowance and a maidd enabling her to travel with the
children). However, several clauses placed gredtigations and restrictions on the parties:

“1. Husband shall name Wife as a tenant by theetntof the property located at
925 Iroquois Avenue, Naperville, *** previously oed as Husband’'s separate
property. *** Counselor will be an additional sigoay on the property, and his
signature is required for any transfer of right$hia property to be valid and binding,
and no transfer may occur without Counselor’s dignea and the signature of Husband
and/or Wife. It is further agreed, that Wife’s shar said home will vest at twenty-five
(25) percent per year, in her half of the propeiffe will be fully vested in her share
of the home after four (4) years of marriage. Stiife unreasonably file for divorce
(without Counselor's written approval), she willrfieit her and her heirs and/or
assigns[’] right to any share of the home. ShoulteWWeasonably file for divorce (with
Counselor’s written approval) she will be entittecher vested share in the home at the

above rate.
* % %

7. Husband and Wife agree to base their life aatriage on the Holy Quran and
Sunnah, as practiced in the Islamic religion.

8. Husband and Wife agree to make a good faithsarmzkere effort to make their
marriage work and last their entire lives. Husband Wife further agree that an
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unreasonable divorce is not in the best interdstiseir Children, and their continued
marriage is in the best interests of their Children

9. Husband and Wife agree that an unreasonabteagi(without Counselor’s
express written approval) is a violation and camytri@ the purposes and intents of
this agreement, and an unreasonable divorce sdaygeither party will forfeit their
rights to custody of the children and any rightawayed in this agreement. If either
party seeks an unreasonable divorce, they heretseag surrender full custody
rights to the other, and agree to only reasonabl&ation rights to the Children.

* % %

13. Husband and Wife agree not to call the auilesrbr police for any incident,
unless andic] life or death emergency and for the benefit & tdther, without first
consulting and discussing the matter with Counsahal obtaining his express written
approval for further action. Violation of this ckiis grounds for forfeiture of the
violating party’s rights herein.

* k% %

20. Husband and Wife agree to consult with Cowmseler any significant
problem or major issue, and agree that Counsebmitsion and decision will be final
and binding on both of them, and both agree toamdpand act according to
Counselor’s opinion and decision.

* k% %

27. Husband and Wife agree that any violationmyf ane or more of the clauses
of this agreement, avails each party to forfeitofell rights herein, as reasonably
decided by Counselor, including but not limitedaoy and all rights to property,
monies and/or custody of the Children. Both Husbamd Wife further agree that the
decision of Counselor is final and binding on bitisband and Wife.

28. Husband and Wife agree, that in consideraifdiusband’s separate property
being made joint property, as well as the condgiset and described herein,
Husband and Wife herewith agree to share in edwdr’stestate upon death, whether
by will, statutory share, dower and/or curtesy, thike such right now exists by case
law or by statute, and further waives their rightalimony, whether permanent or
rehabilitative, separate maintenance, or any dtrers of spousal support.

* k% %

32. All matters, including those not specifiedéierand agreed upon by Husband
and Wife, shall be dealt with and handled by camasoin with Counselor or his
designee, and according to Islamic law. Counsedoelly agrees to deal with both
parties fairly and in good faith, and to reasondbliow Islamic Law, including the
Holy Quran and Sunnah, to the best of his undedsigri

Paragraphs 29 and 30 of the PNA stated that eathhd been given “full disclosure of all
financial matters and information of the other” atite opportunity to consult with
independent counsel of the party’s choice. PardgBdpof the PNA provided that it could be
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modified only in a writing signed by both partiesdaHammouda. Finally, paragraph 34 was
a severability clause stating that, if any claudettee PNA were found invalid or
unenforceable, it would not affect the validityasfy other clause or of the PNA as a whole.
The PNA was signed on January 30, 2007, by Mohamrdacha, Hammouda, and two
witnesses.

At the time the parties entered into the PNA, hioese at 925 Iroquois was the largest
asset in the marriage. Uzma testified at trial ttet parties had also owned stock that
Mohammad had bought in 2005 for $8,000 and buriatspworth $4,000. Mohammad
contends that the parties also had about $150r08Jadint bank account, but Uzma testified
only that this asset existed in 2011, and there measvidence that it existed in 2007 when
the PNA was signed.

Hammouda testified at trial that the PNA was @ddiy taking Uzma’s “demands” and
Mohammad'’s responses, going back and forth betweeparties until they both agreed on
the terms, and then having a lawyer (Hammouda’s wbo also represented Mohammad at
one point) draft the PNA. Hammouda himself insepgadagraph 9, and the parties agreed to
it. When asked what the definition of an “unreasdealivorce” was, Hammouda responded:
“Unreasonable based on any measures that you &afiorag-or example, if you are getting
everything that you want and just for the sakeust pne §ic; want?] divorce, then this is
unreasonable. The person has to provide a reasoredson for the divorce.”

Hammouda further testified that various paragrapbee inserted at Uzma’s behest and
that she would not allow Mohammad to see the olilduntil after the PNA was signed.
Hammouda believed that Uzma had consulted a labgfare signing the PNA, but he did
not know whom. Uzma disputed Hammouda’s accoustifyeng that she was not consulted
on the contents of the PNA, which was drafted bynstamad and Hammouda.

About six weeks before trial, Mohammad moved fdealaratory judgment that the PNA
was valid, seeking to enforce paragraph 1 of th&.RNWhis was the paragraph that specified
Uzma’s rights to the property at 925 Iroquois.) Motmad argued that Uzma had forfeited
all interest in the property because she did ntdinlwritten authorization from Hammouda
before she filed her petition for dissolution. Th@al court found the PNA invalid and
unenforceable for a variety of reasons. It belietret the PNA impermissibly delegated the
parties’ rights to make major life decisions, irdihg whether to get a divorce, to a third
party. It also noted that some of the considerafion Uzma giving up various rights
including the right to seek maintenance—specifjcatlhe retitling of the property at 925
Iroquois into both parties’ names—was of little ual given that the property was likely
transmuted into marital property even without ti¢AR as marital funds had been used to
pay the mortgage since 2002 and the mortgage viasately paid off using marital funds.
The trial court also found the PNA substantivelxamscionable because it was one-sided,
and “draconian” in that it discouraged the partfemm violating any of the terms by
threatening the loss of custody of the childrerwadl as the forfeiture of property rights.
Finally, the trial court found that the term “unseaable divorce” was not defined within the
PNA and instead was left solely to Hammouda’s pritiation.
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Mohammad argues that the trial court erred inifigdthe PNA unenforceable. We
review de novothe trial court’s determinations with respect he tPNA. SeeKinkel v.
Cingular Wireless, LLC 223 1ll. 2d 1, 22 (2006) (construction of a cawetr and
determination of unconscionability reviewdd nov9; In re Marriage of Rife 376 Ill. App.
3d 1050, 1063 (2007) (agreement’s validity unddslioypolicy reviewedde novd. We note
that the PNA has a religious component (see pgragra. Courts must resolve disputes
involving religion by applying neutral principle$ secular law in such a manner as to avoid
excessive entanglement with religious doctrinere Marriage of Goldman196 Ill. App. 3d
785, 793-95 (1990). Here, neither party has arghatidetermining the validity of the PNA
requires the application of religious doctrine;t@zsl, both parties rely on secular principles
of contract law.

We begin with the argument that the PNA is unesdable because it violates public
policy. The public policy of this state is refledtén its constitution, statutes, and judicial
decisionsRife 376 Ill. App. 3d at 1063. Whether a private agreet between parties, such
as the PNA at issue here, is contrary to publieccpadepends on the particular facts of the
case.ld. In deciding whether an agreement is against pyiiicy, a court must consider
“whether the agreement is so capable of producignhthat its enforcement would be
contrary to the public interestid.

It is the public policy of this state that counsve an independent duty to ensure that the
arrangements made by divorcing parents that dyredtect their children—those relating to
custody, child support, and visitation—are in tlesthinterest of the childreBlisset v. Blisset
123 1ll. 2d 161, 167 (1988) (“The court is obligatsn marital dissolution proceedings to
protect the best interests of the children invol)ed his policy is reflected throughout the
Act. Among the Act’s purposes identified by the @exh Assembly are mitigating potential
harm to children caused by the process of dissglammarriage and making “reasonable
provision for spouses and minor children during aftdr litigation.” 750 ILCS 5/102(4), (5)
(West 2012). A court must determine custody in eta@oce with the best interests of the
child (750 ILCS 5/602(a) (West 2012)), and mustueasthat the child is supported in
accordance with guidelines established by the letgie, or else explain why departure from
those guidelines is in the best interests of thiel ¢A50 ILCS 5/505(a)(2) (West 2012)). Any
postdecree modification of child support, custoalyyisitation likewise must serve the best
interests of the childremlisset 123 Ill. 2d at 168.

Further, although the Act seeks to “promote thé&abie settlement of disputes” between
the parties to a marriage (750 ILCS 5/102(3) (\2€xt2)) and expressly encourages the use
of marital settlement agreements, the terms of sagieements that affect child support,
custody, and visitation are subject to court oggnisand must be approved by the court in
order to be enforceable (750 ILCS 5/502(b) (Wedt22D) Parents “are not at liberty to make
agreements which affect the interests of theirdcan without obtaining the approval of the
court.” In re Marriage of Ingram 259 Ill. App. 3d 685, 689 (1994); see aBlissef 123 lIl.
2d at 168 (“Parties may not bargain away theirdrhit’s interests.”). In addition, parties
may not make the child-related terms of their agr®s nonmodifiable. “[A]lthough the
parties to a dissolution judgment may agree tot¢hms that relate to the custody, support,
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and visitation of their children, so long as thésens meet with the court’s approval, they
may not circumvent the court’s authority to detereniater whether the best interests of the
children *** require changing any of those termRife, 376 Ill. App. 3d at 1064.

The PNA violates these principles in several retdt gives Hammouda sole power to
determine which parent will have custody of theldriein, because he has sole power to
declare whether a party seeking a divorce is da@og‘reasonably” or “unreasonably”
(paragraph 9) and also is the sole arbiter of wdretither party has violated a provision of
the PNA such that he or she should forfeit anyntléo custody (paragraph 27). Although
Hammouda promised to act in accordance with “Istaloaiw, including the Holy Quran and
Sunnah, to the best of his understanding” (pardg8&), under the PNA he has no obligation
to act in the best interests of the children. Meszpeven if he had undertaken to act in the
best interests of the children, neither he norpdwies may substitute their judgment in this
regard for the judgment of the court, which mugtrape any custody arrangement agreed
upon by the partieRRife, 376 Ill. App. 3d at 1064. We also note that, unoragraph 27 of
the PNA, Hammouda’s judgment is intended to be ibopdand final, without recourse to
review by any court. Indeed, even if both of thetipa wished to modify the agreement, they
could not do so without Hammouda'’s approval (seagraph 31).

Mohammad concedes that the PNA'’s terms relatirgiidl custody are unenforceable as
contrary to public policy. However, he argues ttis@se provisions are severable, and he
seeks to enforce only those provisions that retageroperty distribution. We cannot accept
this argument.

In Kinkel, the supreme court approved a standard for agplgiseverability clause that
derives from section 184 of the Restatement (S@coh@ontractsKinkel, 223 Ill. 2d at 47
(citing Restatement (Second) of Contracts § 1881))9 Under this standard, “a court may
sever the unenforceable portion of an agreementeaforce the remainder” if the party
seeking enforcement did not engage in serious mikgd and the unenforceable portion is
not essential to the agreement as a whdleHere, it is clear that custody of the childrerswa
extremely important to both parties: custody wastested vigorously before the trial court
and is also at issue in this appeal. Indeed, Mohatnsniggests that he entered into the PNA
in part so that he could see his children aftdrraeg-month separation. Hammouda’s control
over which party would have custody of the childtéerefore must be seen as of great
importance to the parties, and we conclude thatehwval of these terms would change the
nature of the parties’ overall bargain substantiati the point that we cannot conclude that
without them the parties would have entered in® RINA. Moreover, the issue of custody
was intertwined in the PNA with financial issuesndédr paragraph 27 of the PNA,
Hammouda could decide whether a violatiorany provision of the PNA-regardless of the
provision’s subject matter—should result in a gartgss of custody, loss of property rights,
or both. As the custody terms were an essentigcagyf the PNA and were intertwined with
the financial terms, we do not believe that we apply the severability clause and enforce
the remaining provisions of the PNA.; see alsd?eople v. Montiel365 Ill. App. 3d 601,
606 (2006) (“agreement as a whole is void if areesal term cannot be performed” (citing
People v. Harg315 Ill. App. 3d 606 (2000))).
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Even if we could sever the financial provisionstbé PNA from the child-custody
provisions, however, we would still find the PNAvalid and unenforceable. As the trial
court found, the term “unreasonable divorce,” tineHpin upon which the entire agreement
turns, is vague, ambiguous, and uncertain. Althotngh PNA describes an “unreasonable
divorce” as one filed without Hammouda’'s approvéie PNA does not state the
circumstances under which he would deem a divouce€asonable.” A court may consider
parol evidence when a term is ambiguddst Bend Mutual Insurance Co. v. Tajt@013
IL App (2d) 120814, 19. Here, however, Hammoud&stimony regarding the
circumstances under which he would deem a divanoeeasonable” was likewise vague and
ambiguous. Thus, the vagueness and ambiguity watreured by the parol evidence that
was offered.

The PNA is also substantively unconscionable. Antawt is substantively
unconscionable, and thus unenforceable, where dtmast are significantly one-sided or
oppressiveln re Marriage of Tabassum377 lll. App. 3d 761, 777 (2007). Here, the PNA
provides that Uzma would forfeit all rights to thergest marital asset, the 925 Iroquois
property, if she “unreasonably file[d] for divort&ignificantly, however, the PNA does not
impose a similar penalty on Mohammad. Mohammad edghat Uzma'’s forfeiture of the
house was not unconscionable, because there weze roairital assets at the time the PNA
was executed, such as the parties’ burial plotsstock. These two assets were valued at
only $12,000, however, far below the value of tlreide. Mohammad also argues that the
parties had about $150,000 in a bank account atitiee of the PNA, but the testimony
regarding the account only established that ittedisgn 2011, and there was no evidence of
such an account in 2007 when the PNA was siglreck Marriage of Niles 2011 IL App
(2d) 100528, 1 13 (substantive unconscionabilitydetermined based upon the parties’
economic circumstances immediately following theaxion of the agreement). In addition,
although the PNA recites that the retitling of theuse in both parties’ names was the
consideration for Uzma giving up her right to maimdnce, that retitling had little or no value
given the fact that the house was already a madsét, not Mohammad’s nonmarital asset.
Finally, the vagueness of the term “unreasonableorde” further contributes to the
substantive unconscionability of the financial terof the PNA, as it raises the possibility
that Uzma could lose her property rights if Hamnmeowdthheld approval of her desire to file
for a divorce, even if his actions were whimsicatapricious.

For all of these reasons, we affirm the trial ¢sudetermination that the PNA was
invalid and unenforceable.

C. Denial of Motion for Appointment of Evaluatdnder Section 604.5 of the Act
Mohammad next argues that the trial court erredienying his motion to appoint a
custody evaluator pursuant to section 604.5 ofAtte(750 ILCS 5/604.5 (West 2012)). The
determination of whether an evaluator should beoayed under section 604.5 is within the
broad discretion of the trial court, and we revidwe court’s decision for abuse of that
discretion.In re Marriage of Bhati 397 Ill. App. 3d 53, 68 (2009). A trial court a&as its
discretion only where its ruling is arbitrary, fafiat or unreasonable or where no reasonable
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person would take the view adopted by the trialrc¢®eople v. Andersord67 Ill. App. 3d
653, 664 (2006)), or where its ruling rests on aoreof law Cable America, Inc. v. Pace
Electronics, Inc.396 Ill. App. 3d 15, 24 (2009)).

In this case, the trial court appointed Connies@es as guardiaad litem(GAL) for the
children in August 2012. In December 2012, Mohammmyed for the appointment of Dr.
Mary Gardner, a psychologist, as an expert to etallzma’s mental health pursuant to
lllinois Supreme Court Rule 215(a) (eff. Mar. 2812). He alleged that Uzma’s mental
health was at issue due to her “impulsive behasimat anger issues.” Uzma denied these
allegations, noted that Mohammad had left the childvholly in her care since September
2011 while he was in Saudi Arabia working, and ardhthat the appointment of an expert
custody evaluator under section 604(b) of the A80(ILCS 5/604(b) (West 2012)) would
be more appropriate. (Section 604(b) permits tie tourt to appoint its own expert to
provide it with advice regarding custody and visia.) On January 14, 2013, the trial court
appointed Dr. Gardner as a custody evaluator useleion 604(b).

Dr. Gardner interviewed the parties and theirdrieih, reviewed information about the
family from neighbors and relatives suggested ey ghrties, and reviewed statements that
Hammouda made in court filings and during courtcpaalings. She issued a report on April
8, 2013, in which she concluded that both partiesevit parents who had close bonds with
their children. However, in reviewing the factoet sut in section 602 of the Act (750 ILCS
5/602 (West 2012)) relating to custody and the b@strests of the children, Dr. Gardner
found that Uzma had been the primary caregivetierchildren and that Mohammad had a
negative view of Uzma that was not always suppdiethe evidence. Dr. Gardner therefore
recommended that Uzma receive sole custody of kiedren, with liberal visitation for
Mohammad.

On April 16, 2013, Mohammad filed the motion aue here, seeking the appointment
under section 604.5 of the Act of an expert witnegssvaluate custody. Section 604.5
permits the appointment of such an expert, andigesvthat this expert evaluation “may be
in place of or in addition to” an evaluation pumsu# section 604(b). 750 ILCS 5/604.5
(West 2012). In his motion, Mohammad reassertedclaisn that there was an issue as to
Uzma’'s mental health, and he asked that Dr. Mickasdtls, a psychologist, be appointed to
conduct psychological testing of both parents at gla custody evaluation. Mohammad
also noted that the trial court’s appointment of @ardner fell beyond the 18-month
deadline for resolving issues of child custody naed by lllinois Supreme Court Rule 922
(eff. July 1, 2006), although he did not explainnhthe appointment of another custody
evaluator would resolve the custody issue more ptiym

Gessner, the GAL, issued a report on April 24,2Q1n it, she noted that, after she
conducted her initial home study and interviewezlghrties and their children during August
and September 2012, she had shared her custodymemtdation with the parties, but they
had asked her not to produce a report to the ebdiiat time so that they could pursue a joint
parenting agreement.) She concurred with Dr. Galslnecommendation. She did not
believe that the parties could cooperate well ehdogjoint custody. As Uzma had been the
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primary caregiver and, in Gessner’s opinion, wasenlikely to preserve the noncustodial
parent’s bond with the children, Gessner recommeggdanting sole custody to Uzma.

On April 29, 2013, the trial court denied Mohamrsadhotion for a section 604.5
custody evaluator. However, the court allowed Moheaa to depose Dr. Gardner and to
have her tests and records reviewed by Dr. Fidllds.court order from that date notes the
court’s rulings without further explanation. Mohamindid not include in the record on
appeal a transcript of the proceedings from theg.da

Mohammad deposed Dr. Gardner prior to trial artdimed Dr. Fields as his own expert
witness. Dr. Fields issued a report criticizing [Bardner's methodology, in that she
conducted only one psychological test, the Minredadtltiphasic Personality Inventory, of
the parties and did not interview either HammoudaMmhammad’s son from his first
marriage. At trial, Mohammad cross-examined Dr.dBAar on these and other issues, and
presented testimony by Dr. Fields that criticized Bardner’s methods and conclusions.
Mohammad also presented the testimony of his som fris first marriage, and also of other
family members, concerning the parties’ past cohdnd fithess as parents.

On appeal, Mohammad argues that the trial cowrsedb its discretion in denying his
request to appoint Dr. Fields as a section 604sbody evaluator, because his request was
made promptly and Dr. Gardner’s report was incotepénd contained errors. We cannot
assess this issue, however, because the recorgpaalds incomplete: Mohammad did not
include any transcript of the hearing at whichttied court denied his motion. In any appeal,
it is the responsibility of the appellant to supplgomplete record sufficient to permit review
of the issues he wishes to raise on apgeale Application of the County Treasurer & ex
officio County Collectar373 Ill. App. 3d 679, 684 n.4 (2007). In the afxse of such a
record, we must presume that the order enteretidyrial court was in conformity with the
law and had a sufficient factual badf@ppel v. Michael374 1ll. App. 3d 998, 1008 (2007)
(citing Foutch v. O’Bryant99 Ill. 2d 389, 391-92 (1984)).

Moreover, even if we had the necessary recordreais, Mohammad has forfeited his
primary argument on appeal-that a second custodju&won was needed because Dr.
Gardner’s report was incomplete and contained rlm@cause he never raised this argument
in his motion before the trial court. Sklgtel Group, Inc. v. Butler405 Ill. App. 3d 113, 127
(2010) (“A reviewing court will not consider argunis not presented to the trial court.”). As
to his argument that he did not delay in filing listion, mere promptness in filing a motion
does not provide a reason to overturn a trial ¢oestercise of its discretion in denying that
motion. Here, where the trial court allowed Mohamdnta present extensive evidence
regarding the alleged errors in Dr. Gardner’s reffmough the trial testimony of Dr. Fields
and other witnesses, we find no abuse of that efiscr.

D. Grant of Sole Custody to Uzma

In his remaining arguments on appeal, Mohammatlattthe trial court’s rulings in the
judgment for dissolution, arguing that it erredgnanting Uzma sole custody of the children;
finding that Uzma was entitled to maintenance (eWeh did not actually award her any
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current maintenance); and awarding Uzma the mygjofithe marital estate. We begin with
the argument that the trial court should not hareaggd Uzma sole custody of the children.

Child custody determinations are governed by eedd02 of the Act (750 ILCS 5/602
(West 2012)). That section provides that custodgtrbe determined “in accordance with the
best interest of the child” and by consideringrelevant factors, including the 10 factors
listed in the statute. 750 ILCS 5/602(a) (West J022trial court’s determination regarding
custody is given great deference because that c®unt a superior position to judge the
credibility of the witnesses and determine the lietsrests of the childn re Marriage of
Lonvick 2013 IL App (2d) 120865, 1 33. We will not reveithat determination on appeal
unless ‘it is clearly against the manifest weighth@ evidence and it appears that a manifest
injustice has occurred. [Citation.] A judgment gamst the manifest weight of the evidence
only when the opposite conclusion is clearly app@idn re Parentage of J.W2013 IL
114817, | 55.

Mohammad argues that the evidence showed thabkeavoving father who had a close
relationship with his children and that the tri@ud thus should have awarded him and
Uzma joint custody. However, in order to award jaastody, a trial court must find that the
parties are able to “cooperate effectively and bestly” with each other in matters relating
to the parenting of the children. 750 ILCS 5/60@) 1(West 2012). Mohammad has not
rebutted Gessner’'s and Dr. Gardner’s opinions tiratparties’ level of conflict with each
other was too high to permit joint custody. Accogly, he has not shown that the trial
court’s decision that joint custody was not appiaerwas against the manifest weight of the
evidence.

Mohammad also argues that Uzma interfered withahibty to visit the children during
his trips to lllinois while he was working in Saudrabia and thus should not have sole
custody. However, the trial court’s judgment comsadletailed findings regarding each of the
10 statutory factors, with citations to the evidenegarding each factor. As to the
willingness of each parent to facilitate a “cloged acontinuing relationship” between the
children and the other parent (see 750 ILCS 5/§(@(aWest 2012)), the trial court
specifically found that Mohammad would be the pammore likely to interfere with that
relationship. This finding was based on Gessnend Br. Gardner’'s observations that
Mohammad spoke negatively and disrespectfully ahblzas well as on the trial court’s own
observations of Mohammad. In addition, both Gessamed Dr. Gardner investigated
Mohammad’s claims of interference with visitaticand they opined that Uzma had not
interfered but instead had made good-faith efftotgprovide Mohammad with visitation,
often on short notice. Accordingly, the trial cosirgrant of sole custody to Uzma was not
against the manifest weight of the evidence.

E. Finding That Uzma Was Entitled to Mainterenc

Mohammad next argues that the trial court errefinding that Uzma was entitled to
maintenance (although it did not set any currenhteaance obligation). Section 504 of the
Act governs the determination of whether mainteraiscappropriate, and it contains 12
enumerated factors for the court to consider. 130S| 5/504 (West 2012). Those factors
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include: the income and property of each party; nbeds of each party; the present and
future earning capacity of each party; any impairmef the present and future earning
capacity of the recipient spouse due to devotimgetito domestic duties or forgoing
opportunities because of the marriage; the timeessary to enable the party seeking
maintenance to acquire appropriate education, itigirand employment; the standard of
living established during the marriage; the duratsd the marriage; the age and physical and
emotional condition of each party; the tax conseqas of the property division; any
contribution and services by the recipient spoosihé other spouse; any valid agreement of
the parties; and any other factor that the trialrcexpressly finds to be just and equitable.
750 ILCS 5/504(a) (West 2012). A court is not lieditto the enumerated factors in reaching
an equitable determination, and no one factorspatitive.In re Marriage of Brankin2012
IL App (2d) 110203, 1 10. The granting of maintes®is within the trial court’s discretion,
and we will not reverse the trial court’s deterntioa unless it is clear that it has abused that
discretion.In re Marriage of Schneider214 Ill. 2d 152, 173 (2005). The party challermgin
the award of maintenance bears the burden of sigosuioh an abuse of discretidd.
Mohammad argues that the trial court should netHaund that Uzma was entitled to
maintenance because none of the enumerated faf@eoss a grant of maintenance.
However, applying the factors to the evidence risvéaat this argument clearly lacks merit.
Uzma is in her forties, was married for over 10rgeand forwent employment during the
marriage to stay home and care for the partiestidm. The parties enjoyed a high standard
of living while in Saudi Arabia, and they also appéo have been relatively comfortable
when living in lllinois, albeit at a more middleasls standard of living. Due to her lack of
credentials in this country and the need for addél education and certification, however,
Uzma is not currently employable at a salary thatilh permit her to support the children
and enjoy the same standard of living as duringntieriage. Moreover, the slightly higher
proportion of marital assets awarded to her will aare the shortfall between her earning
capacity and her household expenses. |IBee Marriage of Gurda 304 Ill. App. 3d 1019,
1028 (1999) (maintenance may be appropriate deapited of marital property; recipient
spouse should not be required to liquidate asseigdier to meet living expenses).

Mohammad insists that the parties essentially hidnee same low earning capacity
because, like Uzma, he cannot find work in Illinthst would permit him to maintain the
parties’ former standard of living. He also assdhat his needs are equal to Uzma’s.
However, the trial court found that Mohammad isrently underemployed and that he
voluntarily left his most recent position, at whisé was earning a high salary. The trial court
also stated that, given his experience, skill levasdd wage history, it expected that
Mohammad would soon be able to find employment higher salary. His situation thus
differs from Uzma’s, as she requires additionahtrey before she will become employable
in her field. Moreover, Uzma’s needs are greatsrslae is the custodial parent, with the
responsibility for meeting the children’s daily dee Although Mohammad introduced
evidence that he had recently signed a lease taarbouse at $2,200 per month (so that he
could care for the children if he were granted adg)}, at the time of trial he was living
rent-free in his brother's home and was being stpdoby his brother, and thus he had
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minimal living expenses. Accordingly, we find noualke of discretion in the trial court’s
determination that Uzma was entitled to maintenance

F. Distribution of Marital Property

Mohammad lastly asserts that the trial court atbuse discretion in awarding the
majority of the marital estate to Uzma. A trial cohas broad discretion in the division of
marital assets, and we will reverse its determomationly if it is clear that the trial court has
abused that discretiodVojcik 362 Ill. App. 3d at 161.

In the judgment for dissolution, the trial courtdered the property at 925 Iroquois to be
sold and awarded Uzma 65% of the proceeds. THectnat treated as an asset (in essence,
an account receivable) the $52,000 still owed ® plarties by Mohammad'’s sister and
brother-in-law from the back-and-forth transfer thieir condominium. The trial court
awarded the full amount of this asset to Mohamnbad ,ordered him to pay Uzma $33,800
(65% of $52,000) from his share of the proceedsrmthe 925 Iroquois property was sold.
As to other assets, the stock was to be sold angritceeds evenly divided. Each party was
awarded his or her own bank accounts and was Ifableis or her own attorney fees. All of
the marital debt was assigned to Mohammad: thisidied $8,625 owed to various entities in
connection with Mohammad’s employment in Saudi Aaghnd $44,260 allegedly owed to
Mohammad’s sister and brother-in-law for rent, iugi$, maintenance, and the like while
Uzma and the children were residing in the condaumin

In announcing its rulings, the trial court statkdt it was awarding a larger portion of the
marital property to Uzma because, although she em#led to receive maintenance,
Mohammad’s current low income prevented the cowoinf awarding any amount of
maintenance, at least untii Mohammad obtained eynmot “commensurate with his
experience.” The trial court noted that Mohammadigeremployment and low income also
resulted in an unreasonably low amount of childpsup(under the statutory guidelines) that
was insufficient to meet the children’s needs. @dtsproportionate property award to Uzma,
the custodial parent, was intended to addresshiugfall at least in part.

As in his arguments regarding maintenance, Mohasnangues that the parties are in the
same financial position “because neither partyngpleyable in their field without further
education or experience,” and that he contributéd,(®0 of nonmarital funds to the 925
Iroquois property. We note that Mohammad did noguest reimbursement for his
nonmarital contribution to a marital asset, nor tel present any evidence tracing that
contribution, as would be required for reimbursemarder section 503(c)(2) of the Act (750
ILCS 5/503(c)(2) (West 2012)). Rather, he simplyattes his contribution as a reason that
he should have been awarded a larger share ofdcequs from the sale of the property. See
750 ILCS 5/503(d)(1) (West 2012) (the contributioheach party to the acquisition and
preservation of an asset is one factor to be censitin dividing marital assets).

As to the first argument, we have rejected it um analysis of maintenance, above, and
we likewise reject it here. As to the second arguinthe parties’ relative contributions to
marital assets are but one factor among a dozeaarsaenumerated in section 503(d), and
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Mohammad does not argue that the balance of thersafavors him. Accordingly, the trial
court did not abuse its discretion in dividing tharital estate as it did.

[ll. CONCLUSION
For the foregoing reasons, the judgment of theugticourt of Du Page County is affirmed.

Affirmed.

PRESIDING JUSTICE BURKE, specially concurring.

| agree with the analysis in the majority opiniwith the exception of the discussion of
severability in paragraph 39.

In this case, the PNA contained an express seligratbause, which weighs in favor of
enforcing various provisions of the agreement afteenforceable provisions are removed.
Seeln re Marriage of Heinrich 2014 IL App (2d) 121333, 1 52 (“A contractual seability
clause ‘strengthens the case for the severancenehforceable provisions because it
indicates that the parties intended for the layfutions of the contract to be enforced in the
absence of the unlawful portions.’ [Citation.]").

The PNA contained three separate paragraphsdedlathe parties’ agreed disposition of
issues in a divorce setting. Paragraph 1 concetimedlistribution of equity in the home.
Paragraph 9 concerned child custody. Paragrapho@8eed waiver of spousal support.
While paragraph 9 is clearly unenforceable as agaiablic policy, | simply do not see how
this provision is so intertwined with the financiabues as to defeat the stated intent of the
parties regarding severability.

That said, | wholeheartedly agree with the majdhiat the PNA was unenforceable in its
entirety (including the severability clause) asvas vague, ambiguous, and substantively
unconscionable.
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