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Panel PRESIDING JUSTICE HYMAN delivered the judgment bétcourt,

with opinion.
Justice Neville concurred in the judgment and agpini
Justice Pucinski dissented, with opinion.

OPINION

Defendant Jose Medrano contends for the first bmappeal that his sentences are void
and he must be allowed to withdraw his guilty dhegause the trial court did not advise him
that his sentences for aggravated criminal sexsgdwdt must be served consecutively rather
than concurrently. The problem with cases like,thisere the defendant argues for the first
time on appeal that his sentence and plea are vnidlves the record from the trial and the
postconviction proceedings on the sentencing is€dféeen the record is incomplete or
nonexistent, which hinders this court’s effortdetermining whether the trial court erred in
sentencing the defendant. That is the situatiofiaee regarding the trial judge’s intent when
he sentenced Medrano to 17 years’ imprisonmento/inegly, we reverse the dismissal of
Medrano’s petition to permit a new second-stageégoosiction hearing to determine the basis
of the trial court’s sentence.

BACKGROUND

Jose Medrano was charged in indictment number R28203 with 16 felony counts,
including 8 counts of aggravated criminal sexuaba#t, 2 counts of criminal sexual assault, 1
count of criminal sexual abuse, 3 counts of aggeal/kidnapping, and 2 counts of kidnapping.
These charges stem from an incident on the moroiiridarch 14, 1992, when he allegedly
lured his roommate’s fiancée to his apartment ufaise pretenses and sexually assaulted her
numerous times. On May 15, 1992, while out on bdtelirano attacked another woman and
was charged in case number 92 CR 13165 with atezhipst degree murder, armed robbery,
aggravated criminal sexual abuse, aggravated kpingpaggravated criminal sexual assault,
and aggravated battery. In case number 92 CR 18A€#ano was convicted by a jury and on
May 19, 1994, was sentenced to an aggregate presonof 90 years. The appellate court
affrmed Medrano’s conviction but remanded seveirales to address sentencing errors.
Ultimately, however, a reconfigured 90-year priderm was upheld on appedepple v.
Medrano, No. 1-00-0857 (2002) (unpublished order under&me Court Rule 23)). Medrano
currently serves that sentence.

On May 31, 1994, in case number 92 CR 8203, thkjiidge granted defense counsel’s
request for a Supreme Court Rule 402 plea confer@iicS. Ct. R. 402 (eff. Feb. 1, 1981)).
During the conference, the State requested thermamisentence of 30 years, while defense
counsel argued for the minimum sentence of 6 yédtsrward, the trial judge told Medrano:

“I'm sure your fine lawyer, Mr. Slonim, relayedetihesults of the 402 conference to
you. | indicated to the lawyers that on a plea witg after reviewing everything,
going over reports, and listening to the argumesitscounsel, the State was
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recommending 30 years which is the maximum senie&8@gears consecutive to the
90 year sentence you are already serving. Yourdavgyasking, on the other hand, for
six years which is the minimum the court could isgoAfter reviewing everything |
initially said | would consider a sentence 20 yeanssecutive. Upon further arguments
from your lawyer | said | would consider a periddeventeen years incarceration with
credit for the time you have already served beingrgto you.”

Medrano told the judge he wanted to plead guittyai 16 counts. The court advised
Medrano of the applicable sentencing range, statiagbecause he would be pleading guilty
to the Class X offense of aggravated criminal skassault, “| can possibly sentence you to, as
an aggregate on all of these charges, a minimwixgfears,” and “up to 30 years.” The judge
also stated that because Medrano committed thasatein the attempted murder case while
he was out on bond for the offenses in this castherause in consideration of all the other
factors involved and arguments of the lawyersyas possible for the court to sentence him to
consecutive terms. The judge informed Medrano #rgesice he would impose would be
consecutive to the sentence he already was sefemthe attempted murder case, but it
appears he did not admonish Medrano that each damvifor the charged offenses of
aggravated criminal sexual assault and criminauakxssault would trigger mandatory
consecutive terms.

A detailed statement of facts was entered intor¢icerd as part of Medrano’s plea. The
parties stipulated that on March 14, 1992, Medrarexl in an apartment with the victim’s
fiancé. While the fiancé was out of town, Medramdlez! the victim and told her that her
fiancé’s cat was sick and needed to be taken tedtezinarian immediately. Medrano told the
victim to come to the apartment to get the cat beede needed to leave for work. When the
victim arrived at the apartment, Medrano directedth the bathroom and grabbed her from
behind, causing an injury to her left eye. Theimcsaw a butcher knife in the bathroom.
Medrano then took the victim to his bedroom, wheedorced her to remove her clothes and
perform oral sex on him. The victim saw what shieled was a handgun on Medrano’s bed,
which later turned out to be a BB gun. Medrano ttekvictim into the living room, where he
again forced her to perform oral sex on him. Heddrthe victim to the living room floor
where he penetrated her vaginally from behind agadnaforced her to perform oral sex on
him. The parties also stipulated that during therse of the incident, Medrano touched the
victim’s breasts for the purpose of sexual gradiiicn.

When the victim cried out for help, Medrano for¢et back into the bathroom. He told her
he could not do this anymore and had not realiZeak Wwe was doing because he was on drugs.
The victim promised Medrano she would not call gudice, and about an hour later, he
allowed her to leave, stating he had already sataypeand was going to go to jail. Medrano
packed his belongings and left the apartment. Atdimoe later, police took Medrano into
custody and he made oral and written confessiotisetgolice about the incident. Medrano
stipulated that at the time of the incident he padr convictions for rape and deviate sexual
assault.

The trial judge accepted Medrano’s guilty pleatri6 counts and said he would consider
the presentence investigation report previouslpamed in case number 92 CR 13165. The
prosecutor stated he would stand on the argumede rdaring the Rule 402 conference,
emphasizing the victim impact statement, which ¢bart had read. In mitigation, defense
counsel pointed to Medrano’s intoxication during tffense and his expressions of remorse
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over the incident. The court said, “As | indicatede Court did participate in the 402
conference. | said | would consider a sentenceeeérsteen years consecutive to the 90-year
sentence imposed by Judge Hoffenberg.” After carsid arguments and all the factors in
aggravation and mitigation, the court imposed mtef 17 years’ imprisonment on each count,
concurrent to one another, but consecutive to igedr term in the defendant’'s attempted
murder case. The court further stated that “sonthefesser included offenses will merge by
operation of law,” but did not explain which on&ke order of commitment imposed a 17-year
term on each of the 16 counts.

Medrano pursued postconviction relief in case nem®? CR 13165, filing gro se
petition on April 16, 1997, alleging a denial ofedprocess because he was unfit to stand trial
due to injuries he had sustained in a jail fighteTcircuit court summarily dismissed his
petition and Medrano appealed, arguing the disriwgaa void because his petition was ruled
on beyond the 90-day statutory time limit undertisec122-2.1(a) of the Post-Conviction
Hearing Act (the Act) (725 ILCS 5/122-2.1(a) (W&886)). The appellate court consolidated
that appeal with Medrano’s direct appeal of higseces, reversed the dismissal of phese
petition, and ordered the case remanded to thé d¢oart for further postconviction
proceedingsPeoplev. Medrano, Nos. 1-97-3718, 1-97-4612 (1998) (unpublishecotohder
Supreme Court Rule 23).

In December 2001, Medrano filed a supplementatipetfor postconviction relief in case
number 92 CR 13165, again arguing he was deniedorheess because the trial court had
failed to conduct a fitness hearing. After hearsrguments, the circuit court dismissed
Medrano’s petition. Medrano appealed, relying omffidavit from Dr. James Corcoran, who,
after reviewing Medrano’s medical records and examgi him, concluded that Medrano’s
symptoms were indicative of a traumatic brain ipjtirat rendered him unable to assist in his
defense. The appellate court, however, affirmeddthmissal on the grounds that Medrano’s
argument could have been raised on direct appdalvaa not.People v. Medrano, No.
1-05-1634 (2008) (unpublished order under Supremat@Rule 23).

Medrano did not file a motion to withdraw his pleahin 30 days in case number 92 CR
8203 (see lll. S. Ct. R. 604(d) (eff. Aug. 1, 199@)file a direct appeal, but on July 26, 2005,
more than 11 years after he pled guilty, Medratedfapro se petition under the Act (725
ILCS 5/122-1et seq. (West 2010)). (The postconviction petition certfie of service showed
that Medrano mailed the petition on May 15, 2004, the trial court considered the date of
filing, July 26, 2005, as the operative date foe tirst phase of the postconviction
proceedings.) Medrano raised three claims in Hisige (1) denial of due process because he
was unfit at the time of his plea due to injuriesshffered in a jail fight while awaiting trial; (2
ineffective assistance of trial counsel for failtlogequest a fitness hearing; and (3) ineffective
assistance of trial counsel for failing to challerfgs convictions based on lesser included
offenses and the one-act, one-crime doctrine, anailing to contest his sentence on criminal
sexual abuse as exceeding the statutory maximunadrdvie’s pro se petition was not
notarized and was accompanied by an undated, urregtaaffidavit stating: “My failure to
file a timely motion to withdraw my plea, my delenyfiling my postconviction petition in this
cause, was due to the lingering effects of my oefis and to the prolonged inability to acquire
any assistance given my diminished capacity ingoiag the petition.” Medrano also attached
the report from Dr. Corcoran concluding, retrospety, that Medrano was unfit in 1994
when he entered his guilty plea.
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The trial court determined that tpeo se petition stated the gist of a constitutional claim
appointed a public defender, and advanced the tassecond-stage postconviction
proceedings. Medrano’s appointed counsel filedraaraled postconviction petition on May
29, 2009, which included the same issues regafdiedrano’s fitness, with some additional
factual support, as well as challenges to thetfettMedrano was sentenced on all 16 counts
of the indictment. The amended petition also ratet Medrano’s claim that trial counsel was
ineffective for failing to pursue the fithess arahtencing issues.

On September 18, 2009, the State filed its motmdismiss the amended petition for
postconviction relief arguing that it was untimélgd and that Medrano failed to sustain his
burden of showing his lack of culpable negligentiter hearing argument, the court granted
the State’s motion to dismiss, finding that Medrdaibed to make a showing of a lack of
culpable negligence in filing his petition late ting that he was able to file a similar issue
regarding his fitness years earlier in his attechpteirder case and did not explain why he
could not do the same for the petition in this cAdedrano timely filed his notice of appeal.

ANALYSIS

Medrano abandons the issues he raised in hisgrosttion petition and now claims, for
the first time, that the trial court erred in semi@g him to concurrent sentences because
section 5-8-4(a) of the Unified Code of Correcti¢g8ede) (730 ILCS 5/5-8-4(a) (West 2010))
required that his sentence be served consecutidgdrano maintains that consecutive
17-year sentences would exceed the 30-year sentkaceial judge advised him was the
maximum, and therefore, his sentence is void. Meglesserts the void sentences rendered his
guilty plea void and asks this court to remandsat he can withdraw his guilty plea. Whether
a sentence is void is a question of law, which eweawde novo. Peoplev. Hauschild, 226 III.
2d 63, 72 (2007).

Issue of Timeliness of Review

Preliminarily, we address the State’s contentiat Medrano forfeited review of his claim
by failing to timely raise it on direct appeal aor his postconviction petition. The State
acknowledges the general rule that a void senteanebe corrected at any time and is not
subject to waiver or forfeiture. S&ople v. Hillier, 237 Ill. 2d 539, 546-48 (2010). But the
State asserts that because Medrano’s original @ogtttion petition—the vehicle he now uses
to claim his sentence is void—had been filed welldnd the three-year statute of limitations
period of section 122-1 of the Act (725 ILCS 5/12PWest 2010)), it is procedurally barred.
The State argues thBeoplev. Flowers, 208 Ill. 2d 291 (2003), decided this issue.

In Flowers, the defendant filed a motion under lllinois SupeeCourt Rule 604(d) (eff.
Aug. 1, 1992) asking the trial court to reconsier sentence contending, in part, that the
portion of her sentence authorizing the Departneér@orrections to withhold some of her
prison income to pay court costs was void becausédJnified Code of Corrections did not
authorize the withholding. The trial court deniéé motion as untimely. The appellate court
reversed, holding that even though untimely, thguirements of Rule 604(d) were not
jurisdictional and could be excused when considaraif an unauthorized aspect of a sentence
would better serve the ends of justietowers, 208 Ill. 2d at 299.
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The supreme court disagreed and held that “[ajl woder does not cloak the appellate
court with jurisdiction to consider the merits of appeal.”d. at 307. Although the supreme
court recognized a void order may be attacked wttiame, the court held that “the issue of
voidness must be raised in the context of a prangetat is properly pending in the courts.”
Id. at 308. “If a court lacks jurisdiction, it canrzinfer any relief, even from prior judgments
that are void.nd. The only matter properly before the appellatercauas the circuit court’s
lack of jurisdiction over Flower’s untimely Rule 4@) motion.Id. at 307. Because strict
compliance with Rule 604(d) was a condition preocéde an appeal on the merits, the
supreme court held the appellate court “had noaaitytto intervene and vacate that portion of
Flowers’ sentence authorizing 50% of her incomeedavithheld.”ld. at 308-09.

Contrary to the State’s contentidfipwers does not apply to the facts before us. Unlike
Rule 604, which divests the trial court of jurigéha in the original action after 30 days have
passed from the entry of judgment, the Post-Coiovidtearing Act’s time limits are not a
jurisdictional bar but, rather, act as a statutdiroftations that can be raised, waived, or
forfeited by the StatePeople v. Boclair, 202 Ill. 2d 89, 97 (2002). The Act provides the
following deadlines for a defendant in a noncapitse to file a petition:

“When a defendant has a sentence other than deatproceedings under this
Article shall be commenced more than 6 months #feconclusion of proceedings in
the United States Supreme Court, unless the pwitialleges facts showing that the
delay was not due to his or her culpable negligetice petition for certiorari is not
filed, no proceedings under this Article shall lmencnenced more than 6 months from
the date for filing a certiorari petition, unle$e tpetitioner alleges facts showing that
the delay was not due to his or her culpable negtig. If a defendant does not file a
direct appeal, the post-conviction petition shallfied no later than 3 years from the
date of conviction, unless the petitioner allegasd showing that the delay was not
due to his or her culpable negligence.” 725 ILC®3/1(c) (West 2010).

Medrano claimed his failure to timely filepao se postconviction petition was not due to
culpable negligence but rather to the lingeringg@# of the injuries he sustained during a
prison fight. The circuit court found that Medrasgetition stated the gist of a constitutional
claim and advanced the case to the second-stggestdonviction proceedings. Even though
the circuit court ultimately dismissed Medrano’ssfmonviction petition as untimely, it had
authority and jurisdiction to make that determioatand enter its order. While an issue not
included in a postconviction petition cannot baedifor the first time on appeal, a defendant
“may raise the issue in a successive petition fioneshe] can meet the strictures of the ‘cause
and prejudice test.’ People v. Jones, 211 Ill. 2d 140, 148-49 (2004). Therefore, thewit
court had jurisdiction to address the issues raisédedrano’s petition and, since Medrano
timely appealed the dismissal order, we have jigiiguh to review it. See 725 ILCS 5/122-1(c)
(West 2004).The fact that the issue of Medrano’s void senteadeeing raised for the first
time on appeal is also not a bar since, as noted jadgments and orders can be challenged on
collateral review for the first time on appeéople v. Thompson, 209 Ill. 2d 19, 25 (2004).

Issue of Mandatory Consecutive Sentences

Turning to the merits of Medrano’s appeal, ourreape court has held that concurrent
sentences are void where the statutory requirenfenteandatory consecutive sentences are
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met.Peoplev. Bishop, 218 Ill. 2d 232, 254 (2006). At the time Medraizmmmitted the crimes

for which he pled guilty, section 5-8-4(a) of theified Code of Corrections provided:
“When multiple sentences of imprisonment are imdose a defendant at the same
time, *** the sentences shall run concurrently onsecutively as determined by the
court. *** The court shall not impose consecutiwntences for offenses which were
committed as part of a single course of condudnhdurhich there was no substantial
change in the nature of the criminal objectiveess| one of the offenses for which
defendant was convicted was a Class X or Clastohyfeand the defendant inflicted
severe bodily injury, or where the defendant wasvatied of a violation of Section
12-13 or 12-14 of the Criminal Code of 1961, in gthievent the court shall enter
sentences to run consecutively. Sentences shalcoaourrently unless otherwise
specified by the court.” 730 ILCS 5/5-8-4(a) (W&882).

Although it is not clear from the record, it appe®Medrano was convicted of at least two
counts of aggravated criminal sexual assault, axCkafelony that, under section 5-8-4 of the
Code, would require the trial court to impose consge sentences. Medrano contends that
because the trial court instead imposed concufténtear sentences, both his sentence and
guilty plea are void and the case should be renthsdehat he can withdraw his plea. The
State argues that although Medrano entered a guégyon all 16 counts of the indictment, the
court only convicted him on 2 counts of aggravatedhinal sexual assault, while all of the
other charges merged. Therefore, the State ardpeesuse this court can reconfigure the
sentence to comply with the mandatory statutoryimar of 30 years for aggravated criminal
sexual assault, neither the sentence nor the phaad.

Medrano cite$?eople v. White, 2011 IL 109616, to support his contention thatduilty
plea is void and requires remand.Vihite, the defendant entered a negotiated guilty plea to
first degree murder with a firearm and possessi@ootraband while in a penal institution in
exchange for consecutive 28-year and 4-year sesdenespectively, and the factual basis for
the plea established that a firearm was used icahemission of the murdewhite, 2011 IL
109616, 11 4-6. Nine days later, the defendard lenotion to vacate his guilty plea alleging
he was not properly admonished of the 15-year rfine@nhancement, which made the
sentencing range 35 to 75 years rather than 20 ye&rsid. 11 9, 11. The circuit court denied
the motion, but the appellate court found thatstietence was void and invalidated the entire
plea agreement. The supreme court affirmed, findwag the 15-year mandatory sentencing
enhancement for committing first degree murder evhiimed with a firearm applied despite
the trial court’s belief that it did natd. 1 11. The court reiterated the axiom that a coamhot
impose a sentence that does not conform to stgtgiadelines, and the court exceeds its
authority when it orders a lesser or greater seeténan mandated by statukd. I 20. The
supreme court thus held that the sentence waswhbidh made the entire plea agreement void
as well.ld. T 21. The court remanded to the trial court, witlections to allow the defendant to
withdraw his pleald. § 31.

In People v. Donelson, 2013 IL 113603, the supreme court recognized>aeion to
White's remedy of requiring withdrawal of both the gyiflea and sentence when the sentence
is void. In Donelson, the defendant pled guilty to murder, home invasiand aggravated
criminal sexual assault in exchange for concursemtences of 55, 30, and 30 years on the
respective chargesd. § 4. Six years later, the defendant filed a joetifor relief from
judgment (735 ILCS 5/2-1401(f) (West 2010)), claigihat his plea was involuntary and that

-7-



127

128

129

his counsel provided ineffective assistance. Theuti court dismissed the defendant’s
petition, and the defendant appealed, assertinthéfirst time that, because section 5-8-4 of
the Code required consecutive sentences and hseméasnced to concurrent terms, his plea
was void and should be vacat&bnelson, 2013 IL 113603, 1 12. The appellate court agreed
that the sentences were void based on the requitenfesection 5-8-4, but held that
defendant’s guilty plea was not void where the B@rysentence fell within the range of the
aggregate sentences that could be impdse§.21 (range for murder was 20 to 60 years and
range for the other two offenses was 6 to 30 y@aesning the minimum was 32 years and the
maximum was 120 years’ imprisonment). The appeltdart enforced the overall plea
agreement consistent with the relevant statutegsabgting the void sentence and remanding
for resentencing with a mandatory consecutive sestdotaling no more than 50 years’
imprisonmentld.  13.

In affirming the appellate court, the supreme téawndWhitedistinguishable on the issue
of whether the plea agreement was vodl. | 26. The court explained that White, the
aggregate sentence imposed, 32 years’ imprisonmastcontrary to the statutory authority,
which mandated a minimum sentence of 35 years’isnpment, and thus, had the supreme
court remanded only the sentence, the circuit caortld not have been able to impose the
total number of years to which defendant had agieeBased on those distinct circumstances
in White, the court determined that the plea agreementdcoot be implemented and
remanded to the trial court to allow the defendawithdraw his plea and proceed to trial, if
he chose to do std. The court observed that unlikéhite, the defendant iDonelson did not
claim improper admonishments regarding the semegneinge for individual sentences when
he agreed to the 50-year term and his sentencel dmulreconfigured, consistently with
statutory mandates, in a way that would give hienltanefit of his bargainhd. § 27. Therefore,
the court remanded to the circuit court with di@ts to resentence the defendant in
accordance with his plea agreement and applicédetes.d. § 29.

If we adopt the State’s argument that Medrano waly convicted of 2 counts of
aggravated criminal sexual assault and the otheo@idts merged, we could, asDonelson,
remand for resentencing. The trial court adviseddideo that the statutory range for
aggravated criminal sexual assault is 6 to 30 ysarthe trial court could sentence Medrano to
consecutive terms that do not exceed the maximuf gears. Unlike Donelson, Medrano did
not enter a negotiated plea, but rather made an plea, so he could not claim that he was
deprived of the benefit of his bargain if the tgalurt decided to sentence him to two 15-year
terms. Seegeg., People v. Hughes, 2012 IL 112817, 1 68 (“[W]hen a plea rests in any
significant degree on a promise or agreement optbsecutor, so that it can be said to be part
of the inducement or consideration, such promisstioe fulfilled.” (Internal quotation marks
omitted.)). Alternatively, if the trial court intdled to sentence Medrano to 17 years’
imprisonment for both charges it could reconfigMiedrano’s sentence by sentencing him to
at least 6 years on both counts for a total ofdary aggregate.

Medrano argues that because he pled guilty to ri@e just two aggravated criminal
sexual assault charges, a 17-year sentence wdilbelimv the minimum consecutive sentence
required by statute. In that case, undéite, Medrano’s sentence would be void, since a court
cannot impose a sentence that does not conforntatatay guidelinesWhite, 2011 IL
109616. Medrano thus contends we are requiredrianmd to the circuit court to permit him to
withdraw his plea and proceed to trial if he soases.
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When the defendant argues for the first time greapthat the sentence and plea are void,
the record from the trial and the postconvictioageedings on the sentencing issue are often
incomplete or nonexistent, which hinders this cswetforts in determining whether the trial
court erred in sentencing the defendant. Here trinkjudge intended for some of the 16
charges to merge, but which ones? We are also eialdscertain whether the trial court
intended to sentence Medrano to consecutive 17se@ences for all charges on which he
was convicted or a maximum consecutive sentenck7oyears. If it is the former and if
Medrano was convicted only of two counts of aggradariminal sexual assault, the sentence
could be reconfigured, und&onelson, to comply with the statutory guidelines of a 6- t
30-year sentence. If it is the latter, the sentenignt still comply with the statute, depending
on which counts the trial court entered judgmentand which counts merged. Seeople v.
Dixon, 91 Ill. 2d 346, 353-54 (1982) (holding that untdimois Supreme Court Rule 615(b), a
reviewing court has authority to remand the cause sentencing on the unsentenced
convictions). Alternatively, if, as Medrano clainfe was sentenced to 17 years on more than
just two counts of aggravated criminal sexual dssdne sentence when served consecutively
may exceed the statutory maximum and, under théirigliin White, could render both the
sentence and the plea void.

We take into consideration the State’s interesterwpermitting a defendant to assert for
the first time on postconviction appeal that histeece and plea are void and that he should be
permitted to proceed to trial. As the supreme cowtied inDonelson, “[tlhough rarely
emphasized *** the other half of the contractual&iipn [with a plea agreement] is the benefit
of the bargain accruing to the State, a considaratiat looms larger as the temporal gap
between the commission of the offenses and attetoptsthdraw the guilty plea widens.”
Donelson, 2013 IL 113603, 1 19. IReople v. Young, 2013 IL App (1st) 111733, defendant
was estopped from raising a postconviction claiat this sentence, entered nearly 10 years
earlier after pleading guilty to first degree murdeas void for failing to include a mandatory
firearm enhancement. The court found it defiedddbat defendant wanted to serve a longer
term than the improper sentence he received wittlmifirearm enhancement. Further, the
court noted that the defendant had already reapedoénefit of the lesser sentence and
permitting him to use the improper sentence ash&heto withdraw his guilty plea and go to
trial could harm the State, given the passage roé tand the recollection of witnesses.
“Temporal gap” concerns figure equally in caseshsag this, where the defendant made an
open plea that he now seeks to withdraw so thaaheproceed to trial. In the nearly 20 years
that have elapsed since Medrano was charged amd gouity, key evidence may have
disappeared and witnesses may have died or retbaatetheir memories regarding facts and
details necessary to the State’s prosecution ofdlse may have faded.

While this appeal was pending, the court grantef@mtlant’'s motion to cit€eople v.
Deng, 2013 IL App (2d) 111089, arfekoplev. Smith, 2013 IL App (3d) 110738, as additional
authority. In each of those cases, the defenddatsquilty to first degree murder and their
sentences were subject to a mandatory enhanceim2btyears to life based on the discharge
of a firearm. As a result, the minimum sentence éach defendant was 45 years’
imprisonment. Because the defendants were not gyopgmonished about the mandatory
enhancement and were given less than the minimatersee, 35 years for Deng and 30 years
for Smith, the appellate court, relying @vhite, found the sentences void and permitted the
defendants to withdraw their guilty pleas and peatt® trial. NeitheDeng nor Smith provides
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a basis for permitting defendant to withdraw hidtgylea, because in those cases, unlike in
Donelson and this case, the sentences imposed were lesghatatutory minimum, making

it impossible for the trial court to reconfigurefeledants’ sentences to comply with statutory
guidelines.

In summary, we cannot make a determination ashtethver Medrano’s sentence is void
under the statute because too many unanswereesdecific questions remain unresolved
regarding the trial judge’s intent in sentencingdvéao to 17 years’ imprisonment. Therefore,
we reverse the dismissal of Medrano’s petition egrdand to the circuit court for a new
second-stage postconviction proceeding.

CONCLUSION

For these reasons, we reverse the trial coudimidsal of Medrano’s petition and remand
for further consideration as a stage-two proceedingccord with sections 122-2 through
122-6 of the Act. 725 ILCS 5/122-2 to 122-6 (WeB1Q).

Reversed and remanded.

JUSTICE PUCINSKI, dissenting.

Regretfully, | cannot join in any portion of thdecision. The majority, in the body of this
opinion, suggests remand of this case to the céurt“clarification” to achieve a
reconfiguration of Medrano’s sentence in this cd$en, in its conclusion and disposition of
the case the majority reverses the dismissal ofrdexls postconviction petition, without
addressing the circuit court’'s dismissal of deferi@gapostconviction petition based on his
alleged unfitness because it was filed well beyiredimitations period without a showing of
a lack of culpable negligence for the delay. Thejonity then remands for stage-two
postconviction proceedings “in accord with secti@88-2 through 122-6 of the Act,” without
any instructions directing clarification of the gemcing order and without any instruction as to
defendant’'s sentence. Seapra  35. Either disposition is not supported proceatiyr
factually or legally and is contrary to well-estahked law.

First, this case had already advanced to stagepwsbconviction proceedings below,
where the court granted the State’s motion to disniMedrano’s petition, finding that
Medrano failed to make a showing of a lack of chlpanegligence in filing his petition late.
The majority remands for the same stage of proogsedand does not address the fact that
Medrano’s underlying postconviction petition wastionely. Medrano’s postconviction
petition cannot be maintained and there can beurtbdr postconviction proceedings. The
dismissal of the petition was proper and so | waifatm this dismissal.

Medrano’s appeal of the dismissal of the postadion petition was merely a vehicle
through which we could review his claim that histeace was void. There is no basis for a
remand for any clarification or reconfiguration Medrano’s sentence in this case either,
because it is clear as a matter of law that Medsasentence and plea are both void. This is a
matter we determine as a matter of law and, ungieeist precedent, the proper outcome is to
remand with instructions to allow Medrano the oppoity to withdraw his plea, if he so
chooses.
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Second, the majority incorrectly states that greblem” where a defendant argues for the
first time on appeal that his sentence and pleaaitkis that “[o]ften the record is incomplete
or nonexistent, which hinders this court’s effantsletermining whether the trial court erred in
sentencing the defendant,” and that “[t]hat isgheation we face regarding the trial judge’s
intent when he sentenced Medrano to 17 years’ sapment.”Supra § 1. The majority states
it is “unable to ascertain whether the trial caotended to sentence Medrano to consecutive
17-year sentences for all charges on which he wasicted or a maximum consecutive
sentence of 17 yearsSupra 1 30. The majority goes on to conclude that infeat make a
determination as to whether Medrano’s sentencei under the statute because too many
unanswered, fact-specific questions remain unresloregarding the trial judge’s intent in
sentencing Medrano to 17 years’ imprisonment” fopsutt reversal and remar@upra I 33.

The majority’s statements are clearly and uneaquallyp refuted by the record. Both the
written sentencing order and the court’s pronouresgrof the sentence are in the record, and
both clearly indicate a sentence of 17 years fbofi&nses, concurrent, for an aggregate
concurrent term of 17 years, which is void.

The written sentencing order is in the record. jTidge’s “intent” is irrelevant. We look to
the actual sentence that was imposed. The senteoer provides:

“PGIWFG-JOF%7 years IDOC

Credit for 1508 days Time Already Served.

All 16 counts of this caseoncurrent to each other

but consecutive time to 92 CR 13165.” (Emphasegajd

The written sentencing order clearly states cdrmrncon all 16 counts, 17 years’
imprisonment on all counts, “concurrent.”

We also have the transcript of the court’s orahpuncement at sentencing in the record.
Even if there were confusion regarding the writteder, precedent dictates that the oral
pronouncements of the court prevail. The oral pumeement of the judge is the judgment of
the court, and the written order of commitment rhyeevidences that judgmerieople v.
Jones, 376 Ill. App. 3d 372, 395 (2007). Where a conflidses between the two, the language
of the court prevails over the language of theimiis.Peoplev. Willis, 184 1ll. App. 3d 1033,
1047 (1989). The court clearly indicated at thetesecing hearing that it was entering
convictions on all counts, 17 years concurrentlbocants:

“In the sentences in each of these sixteen caldesssteen will run concurrent with
each otherall sixteen. Some of the lesser included offenses will mengegeration of
law. The sentence will be, in its entirety, seventgears consecutive.” (Emphases
added.)

The Stateconcedes that the sentencing order reflects 16 concurremtesees of 17 years.
The fact that the sentences were concurrent idusinely established by the record and is not
even in dispute by the parties.

There are no “unanswered, fact-specific questidas’esolve Supra § 33. The sentence
was not unclear; it is simply void and must be ¥@gdaOn this basis alone, under all precedent,
defendant must be allowed to withdraw his plea.

Third, the majority proposes a method of reconfigy Medrano’s sentences that is
contrary to well-established law. The majority ineetly posits that reconfiguring a sentence
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means the court can fashion new individual sentenaod, additionally, impose a brand new
aggregate sentence. This is not at all how it works

The remedy of reconfiguring void sentences to dghwe defendant the “benefit of his
bargain” is available in fully negotiated plea caisén fully negotiated pleas, the parties agree
to a specific aggregate sentence. In fully negatigieas, reconfiguration is possible to give
the “benefit of the bargain” remedy to approximgite sentence agreed to by the defendant.
Reconfiguration means reconfiguration of void seaés to fit within a valid total aggregate
sentence that is within sentencing guidelines.h# tourt can reconfigure the individual
sentences to add up to that aggregate in a waylihatdividual sentences and the aggregate
are within sentencing guidelines, then courts memyand for reconfiguration by reducing
individual sentences and restructuring, even if itidividual sentences for the individual
offenses were within sentencing guidelines. Beaple v. Donelson, 2013 IL 113603 (fully
negotiated plea agreement for a specific total egage sentence of 50 years but court
mistakenly imposed concurrent sentences when cotigesentences were required; held, the
total aggregate sentence imposed by the court alasand complied with statute and could be
effected by reconfiguring the sentences to givepasies the “benefit of their bargain”);
People v. Whitfield, 217 Ill. 2d 177 (2005) (fully negotiated pleagthggregate sentence
actually imposed of 25 years was valid as withatigbry guidelines, the court’s failure to
impose 3 years of mandatory supervised releasd teutorrected by reducing the sentence to
22 years for the offense and adding a term of 3syeaandatory supervised release to give
defendant the “benefit of his bargainPeople v. Sone, 2013 IL App (1st) 111344 (allowed
reconfiguration of defendant’s sentence, not wiadg of defendant’s guilty plea, in a fully
negotiated plea agreement for concurrent senteoeefur counts of sexual assault and
aggravated sexual assault, in violation of statetpiring defendant to serve consecutive
sentences, where the aggregate imposed by the wasrtvalid and consecutive sentences
could be imposed and the same aggregate stilh\aatieefendant did not raise issue of failure
to admonish of consecutive sentencing).

Even in fully negotiated pleas, however, the ta@gfregate sentence must conform to
statutory guidelines in order for this remedy tcalailable. Reconfiguration is available only
where the total aggregate agreed to by the deféndam “bargain,” can be enforced.
Reconfiguration of a sentence st allowed, even in fully negotiated pleas, where the
aggregate sentence itself is void as not withitesernng guidelines because it is either over the
maximum, under the minimum, or not authorized ktimlall such cases, the court must allow
withdrawal of the plea, as the “benefit of the laan{ (aggregate sentence) cannot be achieved.
SeePeople v. Pullen, 192 Ill. 2d 36, 42-43 (2000) (defendant entergd & negotiated plea
with an aggregate sentence of 30 years, when tineatanaximum aggregate sentence under
statute was 28 years; held defendant’s sentencevaidsand the appellate court correctly
vacated the defendant’s pledjhite, 2011 IL 109616, § 31 (fully negotiated aggregate
sentence could not be fulfilled because the defendas subject to the mandatory firearm

! do not discuss reconfiguration of sentences edten convictions after a trial, as those cases are
inapposite to guilty plea cases. Where there waimla the law is different and even an increase in
sentence after conviction at trial is allowed beeathere is no violation of due process. %,
People v. Garcia, 179 Ill. 2d 55, 74 (1997) (supreme court heldt thhen a sentence is void, an
increased sentence following remand does not widdatdefendant’'s due process right unless the
defendant can demonstrate that the increase réstdt@ vindictiveness).
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enhancement adding 15 years to his sentence; ¢henas void and the defendant was given
an opportunity to withdraw his plea; also, the defnt was not properly admonishéd);
People v. Caban, 318 Ill. App. 3d 1082 (2001) (the defendant walsjact to a mandatory life
term rather than the previous sentencing statlgeser sentence agreed to in the defendant’s
fully negotiated plea agreement; the plea was woid allowed to be withdrawnPeople v.
McRae, 2011 IL App (2d) 090798 (fully negotiated pleagoilty in exchange for a sentence of
27 years was void due to the failure to imposenthedatory firearm enhancement).

The majority relies oonelson but Donelson was a fully negotiated plea case, and the
aggregate sentence entered complied with statgtodelines. The individual sentences were
void as not within the statutory guidelines. Be@atheindividual sentences were voithose
could be reconfigured and then added up to eqeaVaéid aggregate sentend&®nelson is
inapposite.Donelson did not recognize an “exception” tdMhite's remedy of requiring
withdrawal of both the guilty plea and sentence nitee sentence is void,” as the majority
statesSupra 1 26. Rather, botWhite andDonelson apply the same above principles for fully
negotiated plea cases, depending on whether thegajg sentence agreed to was valid or not.
In Donelson, the aggregate sentence imposed was valid and bewept with reconfiguration
of the individual sentences and sentencing stradtuimpose consecutive sentencing and still
keep the same aggregate sentence imposéthibe, the fully negotiated aggregate sentence
itself was void because the total aggregate seateias under the minimum required, and so
there could be no reconfiguration.

This case, however, is an open plea case. In an plea the defendant does not agree to
any aggregate sentence and does not know what hes aggregate sentence will be. In open
plea or partially negotiated plea cases, thereas‘benefit of the bargain” remedy to
reconfigure the individual sentences to add upht® dggregate agreed to (the “bargain”)
because there is no “bargain” in the first placgarding the aggregate sentence between the
parties. Instead, the court sentences the defendahé individual sentences, the sentencing
structure, and the total sentencing aggregate sdleereference is our sentencing statute. The
individual sentences, the sentencing structure,thedotal aggregate must comply with the
Statute.

In open plea or partially negotiated plea case=getcannot be any reconfiguration where
the aggregate sentence or sentencing structuogdsor where the aggregate sentence was not
authorized. SePeople v. Shyder, 2011 IL 111382 (partially negotiated plea, noeggnent as
to specific aggregate number of years, admonighedaperly as to restitution, and restitution
was imposed but was not an authorized sentencsatig sentence was void; held, remedy is
limited to allowing defendant the opportunity tathdraw the plea, though the court held that
this is not what the defendant asked fétgpple v. Dorethy, 331 Ill. App. 3d 504 (2002)
(partially negotiated plea, no agreement as toiBpeaggregate sentence, the aggregate

“Where there is only one offense, the “aggregatatesee is the single sentence on the offense,
and there is no discussion of reconfiguration. fewilt is the same. S&eople v. Gregory, 379 IlI.
App. 3d 414 (2008) (imposition of probation on defant's burglary conviction based on the fully
negotiated plea agreement was void as defendantegasred to be sentenced as a Class X felon;
conviction was vacated and the defendant was piedrtid withdraw the plealpeoplev. Hare, 315 IlI.
App. 3d 606 (2000) (sentence of four years undefuly negotiated plea agreement was for less than
the minimum six-year term required; the entire gled the sentence were both void, and there was als
failure to admonish; plea vacated).
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sentencing structure was void where consecutivdeseimg was required; held, the
defendant’s sentences were void and defendant Neaged to withdraw his plea; also, the
defendant raised faulty admonishmerRgople v. Schlabach, 2012 IL App (2d) 100248
(aggregate sentencing structure was void becausesémtences were required to be
consecutive; defendant allowed the opportunity ihadvaw his plea or have the sentence for
driving under the influence corrected; also, théedéant was not properly admonished of
mandatory consecutive sentencing, which was artiaddi basis to allow withdrawal of his
plea).

Here, the aggregate sentence imposed is void,ubecaonsecutive sentencing was
required. At the time of defendant’s sentendiigthis case, section 5-8-4(a) of the Unified
Code of Corrections provided:

“The court shall not impose consecutive sentenmesffenses which were committed
as part of a single course of conduct during whieghre was no substantial change in
the nature of the criminal objective, unless, ohéhe offenses for which defendant
was convicted was a Class X or Class 1 felony hadiéfendant inflicted severe bodily
injury, or wher e the defendant was convicted of a violation of Section 12-13 or 12-14 of

the Criminal Code of 1961, in which event the couihall enter sentences to run
consecutively. Sentences shall run concurrently unless othersgsified by the
court.” (Emphases added.) 730 ILCS 5/5-8-4(a) (V168Y).

Section 12-13 is the provision for criminal sexw@isault, and section 12-14 is the
provision for aggravated criminal sexual assawde %20 ILCS 5/12-13, 12-14 (West 1992).
By the provision requiring that sentences “shallih rconsecutively as specified, “[t]he
legislature thus made consecutive sentences magdatal not merely discretionary, in the
circumstances in which the provision applieBebple v. Bole, 155 Ill. 2d 188, 196 (1993)
(citing People v. Lafferty, 207 Ill. App. 3d 136, 137-38 (1990)).

The detailed factual basis of the plea in thisecastablished that the offenses were
committed as part of a single course of conduanduvhich there was no substantial change
in the nature of the criminal objective. In decgliwhether a defendant's crimes were
committed as part of a single course of conduanduvhich there was no substantial change
in the nature of his criminal objective, we mustetdmine whether defendant’s acts were part
of a course of conduct guided by an “overarchinghmal objective Peoplev. Arrington, 297
lIl. App. 3d 1, 5 (1998). We look to the record ke this determination. S&eople v.
Kagan, 283 Ill. App. 3d 212, 220 (1996) (holding the oet must support a finding of
independent criminal motivation). See alBeople v. Arna, 168 Ill. 2d 107, 113 (1995)
(concluding, after reviewing the evidence in thdeddant’s trial, that the offenses were
committed in a single course of conduct and thatehwas no substantial change in the
defendant’s criminal objective from one shootinghte next). Where the conviction is entered
pursuant to a plea agreement, we look to the fabags of the plea to determine whether any
sentencing enhancements were triggered. \8ki¢e, 2011 IL 109616, 1 17, 27. “As the
supreme court made clear White, when the factual basis for a plea of guilty tdgg a
mandatory sentencing enhancement, neither the, $tapdea negotiations, nor the court, at

*This same language of the statute was also intedfagbe time defendant committed the offenses
in 1992. 730 ILCS 5/5-8-4(a) (West 1992).
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sentencing, may fashion a sentence that doesclotmthe mandatory enhancemeRebple
v. McRae, 2011 IL App (2d) 090798, 1 21 (citighite, 2011 IL 109616, 1 22).

Here, the facts stipulated to at the guilty plearing establish that the aggravated criminal
sexual assault and criminal sexual assaults offewsee committed as part of a single course
of conduct with no change in the nature of the orahobjective. Where a defendant commits
the sexual assault crimes delineated in sectioris31&nd 12-14 of the Criminal Code as part
of a single course of conduct, consecutive sengeunder section 5-8-4(a) are required and
any prior order imposing concurrent sentences id. \®eePeople v. Richmond, 278 Ill. App.
3d 1042, 1048 (1996). “[Clourts have held that ssfgaacts of penetration during a single
sexual assault are part of a single course of amirid@eople v. Guzman, 276 Ill. App. 3d 750,
760 (1995)appeal denied, 169 Ill. 2d 577 (1996). Thus, consecutive sentenwas required.

Yet, instead of simply applying the law and cotiseholding that the sentence in this case
was void, the majority proposes reconfiguring tgividual sentences for each conviction, as
well as imposing a new aggregate sentence so lsng & within the range that was
admonished by the court. But tledividual sentences for each conviction of aggravated
criminal sexual assault amot void and cannot be reduced in this manner. Whiee t
individual sentences imposed are valid, they cabeatduced or manipulated to achieve any
reconfiguration. The maximum length of consecuseatences which may be imposed on a
defendant is determined with reference to the iflea8on of the felonies committedeople
v. Pullen, 192 IlIl. 2d 36, 46 (2000) (citing 730 ILCS 5/548)(2), 5-8-2 (West 1994)). The
character and classification of the felonies a mgd®t committed remain unchanged
regardless of sentencing enhancemedpgsple v. Pullen, 192 Ill. 2d 36, 46 (2000) (citing
Peoplev. Olivo, 183 IlIl. 2d 339, 340-41 (1998eoplev. Thomas, 171 lll. 2d 207, 224 (1996),
andPeoplev. Jameson, 162 1ll. 2d 282, 290 (1994)).

The sentences of 17 years for each individuahgHeof aggravated criminal sexual assault
were within guidelines for those individual offesgé to 30 years for each Class X) and were
therefore valid. Aggravated criminal sexual asseudt Class X felony (720 ILCS 5/12-14(d)
(West 2002)), and the sentencing range for a Classlony is 6 to 30 years (730 ILCS
5/5-8-1(a)(3) (West 2002)). We have no authorityd@duce the individual sentences in any
reconfiguration because they are valid as withenghto 30-year range for a Class X felony. At
the very least, two convictions for the two mogiaes offenses with sentences of 17 years
each stand.

Because we cannot reconfigure the individual vakatences, we cannot now impose
consecutive sentencing and still wind up with e aggregate sentence. Itis a mathematical
impossibility (17 years + 17 yea#sl7 years).

Rather, mandatory consecutive sentencing apphaath required an aggregate sentence
of 17 + 17 = 34 years. The court instead made th@sgear sentences concurrent, resulting in
an aggregate sentence of only 17 years, half of wha required. The court’s failure to apply
consecutive sentencing to the otherwise valid seete for the two most serious offenses
rendered the whole sentence void.

There is no option of reducing valid individuahgences to reconfigure the sentencing
structure to then add up to either the aggregapesed or any new aggregate. If the individual
sentences were valid, they stand. If a sentenanigurecement, or consecutive sentencing,
applies, the sentencing structure must reflect tihisafter applying all statutorily required
enhancements or consecutive sentencing, the ésaltrrequired by statute is not (and cannot
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be) equal to the aggregate that was actually ingbbgehe court, the entire sentence is void.
That is exactly what happened in this case. Agamsentence required was 17 + 17 = 34 years
(consecutive). The court imposed a single concugentence of 17 years.

163 To be clear, there iso remedy of reconfiguring a sentence to be within thege
admonished by the court for any type of plea, & #monishment itself was faulty and the
aggregate itself is void. When it is clear the tonisapprehended the law and the aggregate
sentence total amount of years is wronge.,( over/under minimum/maximum under
guidelines), or if the total amount of aggregatargavas within guidelines but the sentencing
structure is wrongi ., concurrent when consecutive required), then tieeesentence is void
and the plea itself is void. There cannot be angméguration of the sentences and there is no
remedy other than withdrawal of the plea.

1 64 Our district has previously held that the “centralding inWhite was that a sentence not
authorized by statute is void” and that this rg@ot new but “has been consistently applied
sincePeople v. Arna, 168 Ill. 2d 107 (1995).People v. Cortez, 2012 IL App (1st) 102184,

1 16. All other courts in our state also recograflethe above principles. The additional
authority cited by Medrandleople v. Deng, 2013 IL App (2d) 111089, arféeople v. Smith,
2013 IL App (3d) 110738, recognize and follow thisaly established principles of law. The
majority feels these authorities are inapplicaldeduse the sentences in those cases were “less
than the statutory minimum, making it impossible tbe trial court to reconfigure [the]
defendants’ sentences to comply with statutory gjinds.” Supra § 32. | find it curious that
the majority does not see that Medrano’s sentamti@s case is similarly below the statutory
minimum required, because consecutive sentencisgeepiired. | also find it curious that the
majority notes that the defendants in bD#ng andSmith were not properly admonished, yet
inexplicably fails to note that Medrano in this eadso was not properly admonish8eng
andSmith clearly apply to this case and the majority’srage at a distinction falls flat at best
and is disingenuous at worst. The courtDieng and Smith properly followedWhite and
permitted the defendants to withdraw their guillygs. The same should be done in this case
under current precedent.

165 The majority also cites teeoplev. Young, 2013 IL App (1st) 111733, where a panel of this
court held that the defendant in that case wagpstbfrom raising his postconviction claim of
a void sentence for failure to impose a mandatoeafm enhancementoung acknowledges
that the sentence in that case is “unable to wemefd” (Young, 2013 IL App (1st) 111733,

1 39), acknowledges that therenslllinois case applying estoppel to void sentenésing,
2013 IL App (1st) 111733, 142), and yet ignores euxisting lllinois Supreme Court
precedent and chooses instead to follow otherdigtions.

166 First, as the appellate court, we have no authaoitdepart from our supreme court’s
precedent and follow other jurisdictions instead@ihé appellate court lacks authority to
overrule decisions of this [the lllinois Suprem€]]gurt, which are binding on all lower
courts.” People v. Artis, 232 Ill. 2d 156, 164 (2009) (citin&ickey v. Chicago Transit
Authority, 98 Ill. 2d 546, 551-52 (1983)). “It is fundamednt@ our judicial system that once
our supreme court declares the law on any pomtjetision is binding on all lllinois courts,
and we cannot refuse to follow it, becausehave no authority to overrule or modify supreme
court decisions.Du Page County Airport Authority v. Department of Revenue, 358 Ill. App.
3d 476, 486 (2005).
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Second, estoppel is inapplicable and wholly inappate in the context of void sentences
for guilty pleas. As the panel Koung recognized, “ ‘The doctrine of judicial estoppesis not
upon due process concerns, but “upon public pelicich upholds the sanctity of the oath and
its purpose is to bar as evidence statements af@rdons which would be contrary to sworn
testimony the party has given in the same or presjodicial proceedings.” ' Young, 2013 IL
App (1st) 111733, T 40 (quotimgoplev. Caballero, 206 Ill. 2d 65, 80 (2002), quotirgjdani
v. Lewis, 285 Ill. App. 3d 545, 549 (1996)). A sentenceaoguilty plea is not an evidentiary
“statement” or “declaration” to which estoppel appl Collateral estoppel in the criminal
context is a component of the double jeopardy eaRsoplev. Carrillo, 164 Ill. 2d 144, 151
(1995) (citingAshe v. Swenson, 397 U.S. 436, 445-46 (1970)). “The doctrine afiqial
estoppel prevents a party from assuming a positi@aiegal proceeding inconsistent with one
previously assertedPeople v. Goestenkors, 278 Ill. App. 3d 144, 148 (1996) (citifpople v.
Gayfield, 261 1ll. App. 3d 379, 385 (1994)). A “plea of fuiis a judicial admission of the
truth of the act as charged and that, having emtbre plea, defendant is estopped from
reverting to his preplea assertion that he did mothmit the crime as chargeBeople v.
Goestenkors, 278 Ill. App. 3d 144, 149 (1996). Our supreme rtobas noted that
“[a]dditionally, unlike an acquittal, no issues ditiyated in a guilty plea, thus rendering the
issue preclusion of collateral estoppel inapplieablthis context.Peoplev. Carrillo, 164 IlI.
2d 144, 151 (1995).

Judicial or collateral estoppel can be applied/dalbar a defendant from changing his
factual basis of his plea, as an evidentiary mattecannot be invoked as a tool to bar a
defendant from raising a void sentence challengt axcuse giving a defendant his due
process right of correct admonishment as to theaqurences of his guilty plea.

The only area in which estoppel may be applicedyarding sentencing is in the context of
fully negotiated pleas, because there the deferadfres to a specific sentence and is bound to
that agreement, but only where the sentence igmator, if void, can be reconfigured to give
the benefit of the bargain. SPeople v. Maltimore, 268 Ill. App. 3d 532, 535 (1994) (noting
that it has been held that a defendant is estopjpetd challenging a negotiated sentence on
appeal) (citingPeople v. Terneus, 239 Ill. App. 3d 669 (1992), arfeeople v. Willer, 132 Il
App. 3d 63 (1985)). But here the analysis has Bbenefit of the bargain” under a contract
theory, not estoppel. The contract theory of fulggotiated plea agreements was announced
by the lllinois Supreme Court PPeoplev. Evans, 174 1ll. 2d 320 (1996), where the defendants
were convicted and sentenced pursuant to negotpéed but then filed motions to reduce
their sentences. Using contract analysis,BEvens court held that defendants who enter into
negotiated pleas must move to withdraw their guligas, rather than move to reduce their
sentences. This problem was recognized long ag&atel604(d) was specifically drafted to
address it. Seleeoplev. Wilk, 124 1ll. 2d 93, 106 (1988). But where a defendies a motion
to withdraw the guilty plea, rather than a motiomeéduce the sentence, the contract analysis of
Evans is inapplicable People v. Morgan, 385 Ill. App. 3d 771, 777 (2008). “A motion to
reconsider a sentence is fundamentally differeshfa motion to withdraw a guilty plea; the
former seeks review of the sentence imposed, whgelatter raises issues relating to the
validity of the guilty plea.”People v. Maltimore, 268 Ill. App. 3d 532, 536 (1994) (citing
People v. Jordan, 209 Ill. App. 3d 983, 986 (1991)). This contragbe analysis is only where
a defendant later wishes to renege on a negotp¢adand challenge the length of his or her
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sentence, not where the sentence itself is voidaatefendant challenges that void sentence
and files a motion tavithdraw his or her plea.

A fully negotiated plea is also fundamentally diffnt from an open plea, which we have in
this case. “Where a defendant enters a negotidesdqgé guilty, he voluntarily accepts the
sentence, even if it is in excess of the statutoinimum and thereby recognizes and admits
that such sentence is fair and justified in lightiis history and character and the nature of the
circumstances of the offensé?&ople v. Braje, 130 Ill. App. 3d 1054, 1066 (1985) (citing
People v. Whitehead, 32 Ill. App. 3d 615, 616 (1975)). Even then, egolill not always result
in collateral estoppel of the issue of guilt evemégotiated guilty pleas, because the defendant
is attempting to receive a reduced sentence. Asuureme court explained:

“A decision to accept a plea is often the resultveighing a myriad of factors, the
reduction of the charge and resulting sentencegl@esignificant factor but only one of
those factors. Because in the case of negotiatas il does not necessarily follow that
the failure to deny reflects only a defendant’'siidet® receive a reduced sentence, for
collateral estoppel purposes consideration of ntloma the fact of the ‘admission’ is
required.”Talarico v. Dunlap, 177 Ill. 2d 185, 195 (1997).

In the context of open guilty pleas there is nosfide promissory estoppel, nor equitable
estoppel, nor contract regarding the sentence,usectne defendant does not agree to any
specific sentence. When a defendant enters an *apéeblind” plea, wherein the defendant
pleads guilty without receiving any promises frdme State in return, both the State and the
defendant may argue for any sentence permitteddbyts, and the trial court exercises its full
discretion in determining the sentence to be imgoBeople v. Diaz, 192 Ill. 2d 211, 218
(2000) (citingPeople v. Evans, 174 ll. 2d 320, 332 (1996), aikople v. Lumzy, 191 lIl. 2d
182, 185 (2000)).

However, a void sentence cannot be waived anfeadant is not “estopped” from raising
it, for any type of plea. Even in fully negotiatplbas, if the sentence agreed to was void, the
defendant is not estopped from challenging it. €upreme court and our appellate courts,
including our own district, have long consisterttgld, up untilYoung and the present case,
that a defendant isot estopped from challenging a void sentence, in apg tof plea,
negotiated or open. S€eopleexrel. Ryanv. Roe, 201 Ill. 2d 552, 556-58 (2002) (holding that
estoppel did not apply in a negotiated plea whieeesentence agreed to by the parties and
imposed by the court was in violation of statuttegiuirement; amended the sentencing order
to appropriately reduce the defendant’s sentese®) .als®eoplev. Lenoir, 2013 IL App (1st)
113615;People v. Cortez, 2012 IL App (1st) 102184.

| note that inCortez a panel of this district specifically held thas#@w “no need to divert
from the supreme court’s decisionWhite where the cause was remanded to the trial court fo
the withdrawal of the defendant’s guilty plea,éfendant choosesCortez, 2012 IL App (1st)
102184, 1 19 (citingVhite, 2011 IL 109616, § 31). That panel also speciffcadjected any
“temporal gap” concerns raised by the State:

“In response to the State’s argument that allovdefgndant to withdraw his guilty
plea and potentially proceed to trial could causgugdlice to the State after so much
time has elapsed since the plea was entered, we riet the distinguishing factors
between those cases cited by the State wheregheapissue violated the defendants’
due process rights because the defendants wesdnuinished regarding mandatory
supervised release [citations], and the instard, pldnich is unquestionably void. The
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State does not cite to any cases instructing thust¢o consider the potential prejudice
to the State if defendant decided to seek a tgahuemand following the withdrawal
of his void plea.Cortez, 2012 IL App (1st) 102184, | 21.

While | can understand how fashioning some typeeaiedy to cure the void sentence
problem in cases where a defendant is claimingr aftong passage of time, that his sentence
on his guilty plea is void because he should haeeived donger sentence than the one he
received is tempting, there is no support for theliaation of the principle of estoppel in this
context.

| can understand the desire not to allow defergjaspecially those who are convicted of
heinous crimes such as Medrano, and on top oRthgears later, the opportunity to withdraw
their pleas due to a void sentence that occurred@sult of sentencing errors. But here it is not
merely an error; the entire sentence and pleaathevoid. | considered all aspects of this case
and precedent to determine any way we can complly thie law and somehow uphold
Medrano’s plea and reconfigure his sentence. Uoglgent law, it cannot be done. The fact is
that: (1) itis an open plea and the entire agdeegantence is void and there is nothing that can
be reconfigured; and (2) defendant was not admedigioperly. Either one of these reasons,
standing alone, dictates that the plea is also aoildefendantust be allowed to withdraw
his plea. Here we hawmsth grounds present.

These are not points where there is room for desagent. Precedent is clear and dictates
the outcome of this case. Refusing to allow defahda withdraw his plea and instead
remanding to reconfigurealid individual sentences, and itocrease defendant’s aggregate
sentence, despite faulty admonishment, is contrarthe lIllinois Supreme Court’s clear
precedent, which dictates the opposite result@ftijority’s decision.

The fact that there is now a “temporal gap” prabkhould serve as impetus to trial courts
and prosecutors to ensure that sentences aretdortee first place, and not serve as an excuse
to ignore well-established law and trample the deéat’'s due process rights to give courts a
“second bite at the apple” to impose a sentencd¢fendant was never advised of in entering
his plea and forgoing his right to a trial.

| anticipate that the issues in this case befsrwill continue to arise on appeal in other
cases. This particular defendant is currently sgrva 90-year sentence on his other
convictions in a separate case and has alreadystdthall his appeals and postconviction
remedies in that case. Regardless of the plea maitval in this case, even if the State is so
prejudiced due to the passage of time that it cgouioon its case, this particular defendant will
still remain in prison for the convictions in higher separate case. The current case is perhaps
the most appropriate case to fully address thesessand provide more clear guidance for the
criminal court judges, prosecutors, and defenseragys so that these void sentence errors are
prevented. Unfortunately, the majority not only sa&s this opportunity but factually misstates
the record to propose violating defendant’s rigind well-established law.

| do not disagree that the result under curreetguaent is problematic, but until the
supreme court or the legislature changes the laxmwst apply existing precedent. This is an
issue which may be revisited by our supreme cbuttunder current law Medrano’s sentence
and plea are both void.

There are several ways this area of the law carinbieged to address the problem. Perhaps
our supreme court can fashion a remedy wherebywu@hthorized sentences which failed to
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impose mandatory enhancements are considered \eidatd defendants’ pleas are not
withdrawn if they do not wish to incur the more sm/required sentencing, instead of void.
In Peoplev. Davis, 156 Ill. 2d 149 (1993), our supreme court recagdithree “element[s]
of jurisdiction,” without which a judgment is voidt) personal jurisdiction; (2) subject matter
jurisdiction; and (3) “the power to render the parfar judgment or sentencedavis, 156 lIl.
2d at 156. This third prong is the foundation & thoid sentence doctrine. Sinbavis, our
supreme court “continues to adhere to this fornmaof the voidness doctrinePeople v.
Hubbard, 2012 IL App (2d) 101158,  16. But | note thagevwn People v. Whitfield, 217 IIl.
2d 177 (2005), our supreme court discussed cas#henjurisdictions where courts noted that
allowing a petitioner to withdraw his plea would tneduly prejudicial to the State, in which
case, a defendant could be limited to the altereattmedy of having his or her sentence
modified according to the circumstances of the c&seWhitfield, 217 1ll. 2d at 203-04
(discussinglames v. State, 699 N.W.2d 723 (Minn. 2005)jnited States v. Bowler, 585 F.2d
851, 856 (7th Cir. 1978)).

It would make sense to say that an unauthorizetesee is voidable, instead of void,
because defendants are given the “opportunity’itbdsaw their plea; withdrawal of the plea
is not directed.

It would also make sense to not allow defendarits veceived a sentenéess than the
required minimum the same opportunity to withdrdweit plea, so long as the sentence
imposed on the open plea is enforced and is notased, despite the fact that a mandatory
sentencing enhancement was not complied with. B¥gnimproper admonishment, it would
be difficult to argue prejudice if the sentence as@d remained the same. But, then again,
some defendants may still argue that they wouldhaet pled guilty had they known the
actual true sentencing range and that, therefoed, guilty plea was still not “knowing” and
voluntary.

Fashioning any different solution may mean thatwbid sentence doctrine would have to
fall by the wayside. But this is an issue for oupieme court to revisit. As the appellate court,
we simply do not have the authority to overrule supreme court precedent. Our current
precedent is clear; defendant’s sentence and pidaosh void.
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