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OPINION

After plaintiff Koss Corporation’s senior vice-president, Sujata Sachdeva, was accused
of embezzling approximately $34 million from Koss between 2004 to 2008, Koss brought
claims of negligence, fraud, and negligent misrepresentation against defendant Grant
Thornton, LLP (Thornton), Koss’s auditor during this period of time.

The trial court granted Thornton’s motion to dismiss on the ground of forum non
conveniens in favor of an action in Milwaukee County, Wisconsin. This appeal followed.

For the reasons discussed below, we find that the trial court abused its discretion by
granting Thornton’s motion to dismiss on forum non conveniens grounds. First, the trial court
overlooked a significant portion of Koss’s factual allegations in making its analysis. The case
at bar arose out of two distinct sets of factual claims. Koss alleges that: (1) Thornton’s
auditing team failed to discover the embezzlement in its audits of Koss during the fiscal years
ending June 30, 2004, through June 30, 2008; and (2) inadequate firm-wide policies,
procedures, and auditor training established by corporate headquarters led to the inadequate
audits. Second, although many relevant witnesses reside in Wisconsin and the alleged
embezzlement and audits all took place in Wisconsin, many relevant witnesses also reside
or work in Cook County and Thornton is headquartered there. Third, most of the
documentary evidence is online and thus is equally accessible in Milwaukee and Chicago.
Fourth, the other private and public factors do not favor transfer. Last, we take judicial notice
that Milwaukee is only an hour and a half’s drive from downtown Chicago. Ill. R. Evid.
201(b) (eff. Jan. 1,2011)." Given these facts, and considering that Thornton has the burden

lec

(b) Kinds of Facts. A judicially noticed fact must be one not subject to reasonable dispute
in that it is *** (1) generally known within the territorial jurisdiction of the trial court ***.” Ill. R.
Evid. 201(b) (eff. Jan. 1, 2011).
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to prove that the relevant factors strongly favor transfer, we find that the trial court abused
its discretion and should have denied the motion to dismiss for forum non conveniens.

BACKGROUND
1. The Parties

Plaintiff Koss Corporation (Koss) is a public corporation whose principal place of
business is in Milwaukee, Wisconsin. Koss markets and manufactures stereo headphones and
related accessory products.

Defendant Thornton is a corporate public accounting firm with its principal place of
business in Chicago, [llinois. Thornton has offices in 26 states. In addition to its headquarters
in Chicago, Thornton has Illinois offices in Oakbrook Terrace and Schaumburg. Thornton’s
Wisconsin offices are located in Milwaukee, Madison, and Appleton.

II. The Claims in the Complaint

There is no dispute that during the fiscal years ending June 30, 2004, through June 30,
2008, Koss’s former vice president of finance, Sujata Sachdeva, embezzled more than $30
million from Koss. Sachdeva pleaded guilty to wire fraud charges in the United States
District Court for the Eastern District of Wisconsin on July 16, 2010.

The complaint alleges that during the years in which Sachdeva embezzled the funds,
Koss engaged Thornton to audit Koss’s financial statements and to conduct reviews of
Koss’s unaudited quarterly financial statements and they failed to disclose the embezzlement.

In the case at bar, Koss filed a three-count complaint in Cook County, Illinois, against
Thornton for (1) professional negligence, (2) fraud and deceit, and (3) negligent
misrepresentation. These counts arose out of two distinct sets of factual claims. First, Koss
alleges that Thornton’s auditing team failed to discover the embezzlement in its audits of
Koss during the fiscal years ending June 30, 2004, through June 30, 2008. Second, Koss
alleges that inadequate firm-wide policies, procedures, and auditor training established by
Thornton’s corporate headquarters led to the inadequate audits.

HI. Forum Non Conveniens Motion and Related Discovery

On October 25, 2010, Thornton moved to dismiss Koss’s complaint pursuant to Illinois
Supreme Court Rule 187 based on the doctrine of forum non conveniens. 111. S. Ct. R. 187
(eff. Aug. 1, 1986). The trial court granted leave to conduct discovery relating to Thornton’s
motion to dismiss prior to deciding the issue. Koss propounded written interrogatories and
document requests, and served deposition notices upon Thornton. The following people were
deposed: Melissa Koeppel, a Thornton partner; Amy Henselin, Thornton’s corporate
representative in this case; and Meg Hafer, human resources manager at Thornton in
Milwaukee. On January 10, 2012, the trial court granted Thornton’s motion to dismiss. This
appeal followed.
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IV. Summary of Discovery

Koss avers in its attorney’s affidavit submitted in response to Thornton’s forum non
conveniens motion claims that Thornton’s national headquarters located in downtown
Chicago is 91.3 miles from the courthouse in Milwaukee County. The affidavit also provides
20009 statistics that in Cook County, more cases were disposed of than newly filed, and in
Milwaukee County, more cases were opened than disposed of. However, these numbers tell
us nothing about the relative speed with which these two counties could handle a complex
case. Thornton avers in its attorney’s affidavit in support of its motion to dismiss that both
Koss and Thornton retained attorneys in Illinois and Wisconsin to litigate this case.

Since we find that the trial court overlooked Koss’s factual claim concerning Thornton’s
firm-wide policies and training, the discovery below is organized into the two distinct factual
claims: the auditing team’s failure to uncover the embezzlement, and the corporate
headquarters’ failure to implement adequate policies and train its auditors.

A. Claims Concerning the Audits and the Embezzlement
1. Potential Witnesses
Melissa Koeppel, a partner at Thornton, avers the following in her affidavit:

Koeppel was the Thornton partner in charge of the Koss audit during the fiscal years
ending June 30, 2004, through June 30, 2008. Koeppel resides in Brookfield, Wisconsin, and
has maintained an office in Thornton’s downtown Chicago office since April 2011, as well
as the Milwaukee office.

The individuals who performed the Koss audits are called the Koss engagement team.
The Koss engagement team comprised a total of 18 Thornton employees during the fiscal
years ending June 30, 2004 through June 30, 2008. The engagement team worked out of
Thornton’s Milwaukee office, and 17 members reside in Wisconsin. Three reside in
Milwaukee. Fourteen reside in other cities closer to Milwaukee than Chicago. One resides
in New York.

Thornton’s audits and reviews of Koss were planned and performed in Milwaukee,
Wisconsin.

Other Thornton professionals who were not engagement team members also billed time
to the Koss audits. Thornton calls these employees “other timekeepers.”

Thornton provided the following in its responses to written interrogatories.

Three of the other timekeepers reside in Illinois: Mark Scoles is a Thornton partner and
billed time to Koss in 2004. Scoles resides in Naperville, Illinois. Robert B. Emkow, a
former senior manager, also billed time to Koss in 2004. Emkow resides in Park Ridge,
Ilinois. Emily Pratt, a former senior associate, also billed time to Koss in 2004, and resides
in Chicago.

Thornton’s corporate representative in this case, Amy Henselin, testified as to the
following in her deposition.

The other timekeepers on the Koss audits provided support to the engagement team, for
example, consulting on specific matters.
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Wisconsin auditors have regularly travelled to Chicago and elsewhere in Illinois for other
audit engagements, partnership interviews, and client meetings. Other than complaints about
travel in general, no one has complained to Henselin that coming to Chicago is inconvenient.

Thornton named 15 current and former Koss directors, officers, and employees as
subjects of potential testimony in its amended memorandum in support of its motion to
dismiss. This list includes former employees Tracy Malone and Julie Mulvaney, who
allegedly colluded in Sachdeva’s embezzlement. Eight reside in Milwaukee County. Six
reside in counties closer to Milwaukee than Chicago. One director resides in Kentucky.

Michael Koss averred the following in his affidavit in opposition to the motion for forum
non conveniens.

The Koss directors, John Koss, John Stollenwoerk, Thomas Doerr, Theodore Nixon,
Lawrence Mattson, and himself, are not inconvenienced by litigating this matter in Cook
County. Koss will do what is necessary to ensure that the company’s employees and
members of its board are available to testify at trial, subject to any applicable objections other
than those based on location or residence. Also, more than approximately 30 Koss
shareholders reside in Illinois.?

Koss’s attorney in this case, Michael J. Avenatti, named in his affidavit in opposition to
the motion for forum non conveniens the following potential third-party witnesses in Illinois:

James J. Hess is the vice president of the Chicago branch of Bank of America (formerly
LaSalle Bank) from which Sachdeva made unauthorized wire transfers and withdrawals.
Carolann Gemski and Kara Washington are Securities and Exchange Commission (SEC)
attorneys who investigated Sachdeva. Donald Ryba was the SEC accountant on the case. The
SEC investigation was based in Chicago.

Thornton’s attorney in this case, Frank B. Vanker, presented four potential third-party
witnesses in his affidavit in support of the motion for forum non conveniens.

James Malone was Sachdeva’s employee who was paid with funds embezzled from Koss
and resides in Milwaukee. Baker Tilly Virchow Krause LLP (Baker Tilly)® was the
accounting firm that succeeded Thornton as Koss’s auditor after Sachdeva’s embezzlement
was discovered. Individual partners and employees of Baker Tilly who worked on the Koss
audit reside in Wisconsin and may be subjects of potential testimony. Specifically, Wayne
T. Morgan is a partner at Baker Tilly. Morgan resides in Waukesha, Wisconsin. Jefferson
Wells* was the accounting firm retained by Koss to investigate and assist in responses to
Sachdeva’s embezzlement. Individual partners and employees of Jefferson Wells who
provided such services to Koss reside in Wisconsin and may be subjects of potential
testimony.

In sum, although most Koss employees and most Thornton auditors who worked on the

?The record does not disclose the specific cities in Illinois in which they reside.
3The record does not disclose the location of Baker Tilly.
*The record does not disclose the location of Jefferson Wells.
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Koss audit reside in Wisconsin, there is no showing that these people would be
inconvenienced by coming to Cook County. As detailed above, there are also potential third-
party witnesses in Illinois.

2. Documentary Evidence

Frank B. Vanker, an attorney for Thornton, provided the following information in his
affidavit in support of the motion for forum non conveniens.

Koss has made available 80 to 90 boxes of documents of accounting and business records
in Milwaukee. Koss has posted more than 1 million pages of documents electronically to a
secure Internet site. Thornton has electronically provided approximately 170,000 pages of
documents, including audit and review work papers relating to Koss engagements.

Amy Henselin testified in her deposition that Thornton’s servers are located in Oakbrook
Terrace, Illinois; Thornton’s auditors’ e-mail and electronic audit work papers are located
on these servers; the audit work papers also exist in hard copy in Thornton’s local offices;
and since most documentary evidence exists electronically, it should be readily available in
either forum.

B. Claims Concerning Thornton’s Policies, Procedures, and Training
1. Potential Witnesses
a. Witnesses Concerning Thornton Policies and Procedures
Thornton provided the following responses to written interrogatories.

Eight Thornton employees were primarily responsible for reviewing or approving the
issuance of audit manuals used in the review and audit services performed for Koss for fiscal
years ending June 30, 2004 through June 30, 2008.

Five of these individuals reside in Illinois. John Archambault is the senior
partner—professional standards and global public policy. Archambault resides in Libertyville.
Maria Manasses is director, national professional standards group, and resides in Orland
Park. Keith Newton is the United States partner in charge of audit methodologies/auditing
standards, and resides in Oak Park. J.W. Starr is the former managing partner of strategic
services, and resides in Chicago. Russell Wieman is the chief financial officer, and resides
in Western Springs.

Jennifer Carney is the partner in charge of audit training and knowledge resources and
is the head of the group updating Thornton’s audit manual and overseeing its audit training
materials, and resides in Lincoln, Nebraska. However, Amy Henselin testified in her
deposition that Carney works out of Thornton’s Chicago office.

Henselin also testified to the following in her deposition.

Thornton’s regional partner in charge of professional standards (RPPS), now called the
national professional standards partner, helps implement the firm’s accounting and auditing
policies and is involved in risk management. Mark Scoles was the RPPS until 2008. Mike
Santay succeeded Scoles and was the RPPS at the time Koss discovered Sachdeva’s
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embezzlement in December 2009. Burt Fox succeeded Santay.

Thornton’s responses to interrogatories state that Scoles, Santay, and Fox work out of
Thornton’s Chicago office.

Meg Hafer, human resources manager at Thornton in Milwaukee, testified in her
deposition that the partner responsible for the Midwest region, Mike Hall, also has his office
in Chicago. Hall’s role includes overseeing the regional offices’ financials and personnel.

In sum, most potential witnesses concerning Thornton’s firm-wide policies and
procedures reside in Illinois.

b. Witnesses Concerning Thornton Training

Amy Henselin testified in her deposition that a majority of Thornton’s national
mandatory training for auditors from 2004 to 2011 took place at the Q Center in St. Charles,
[linois.

Michael J. Avenatti, Koss’s attorney, provided the following in his affidavit in opposition
to the motion for forum non conveniens.

Programs at the Q Center in St. Charles included core training for auditors and audit
interns, audit leadership conferences, and audit senior development.

Koss engagement team members made a total of 33 trips to the Q Center between 2004
and 2008. Melissa Koeppel traveled to Cook County 78 times between 2004 and 2011 in
connection with her work at Thornton. Other timekeepers on the Koss engagement took a
total of 71 trips to the Q Center.

There are 37 individuals involved in Thornton’s training programs who reside in Illinois.
Jim Maurer is the national managing partner of strategic learning (the group responsible for
creating teaching materials), and his office is in Chicago. Maria Taylor is the meeting team
manager and a contact person for arranging Q Center training programs, and her office is in
Oakbrook Terrace. Another 35 instructors from Illinois, among many from around the
country, are involved in training auditors who worked on the Koss engagement.

Since several Thornton training programs occur in Illinois and several individuals
involved in training Thornton auditors reside in Illinois, Illinois appears to be a relevant
forum on the factual claim of Thornton’s policies, procedures, and auditor training.

2. Documentary Evidence
a. Evidence Concerning Thornton Policies and Procedures
Amy Henselin testified to the following in her deposition.

Thornton’s audit and assurance services manual (audit manual) sets forth the firm’s
policies and procedures. The audit manual is updated annually and reflects Thornton’s
interpretation and application of generally accepted auditing standards (GAAS). Thornton
auditors are required to follow the audit manual. Thornton’s bulletins provide information
on upcoming pronouncements and changes to firm guidance. The bulletins also reflect
Thornton’s interpretation and application of GAAS and must be followed by firm auditors.
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The Grant electronic library stores Thornton’s audit manuals, bulletins, and various
templates and practices. The Grant electronic library is maintained in Oakbrook Terrace.
Updated audit manuals, bulletins, and other materials are disseminated to auditors nationally
from Oakbrook Terrace as well.

Since these materials are disseminated nationally, they should be available in either
forum.

b. Evidence Concerning Thornton Training

Michael J. Avenatti’s affidavit in opposition to the motion to dismiss provided that the
final versions of training materials for instructors and participants of core training, audit
leadership conferences, and other national audit training are stored on servers in Oakbrook
Terrace.

In sum, documentary evidence both concerning Thornton policies and concerning
Thornton training exists electronically, and should be accessible from either forum.

C. Motion to Strike Testimony

On December 19,2011, Koss file a notice of motion to strike portions of the affidavit of
Meg Hafer, Thornton’s human resources manager in its Milwaukee office, filed in support
of Thornton’s motion to dismiss for forum non conveniens. The motion concerns paragraphs
4,5,6,7,9,11,12,and 13. Koss alleges that Hafer’s testimony in her deposition establishes
that the evidence presented in these eight paragraphs of Hafer’s affidavit “lacks foundation,
lacks personal knowledge, and is inadmissible hearsay.” Therefore, Koss argues, these
paragraphs must be stricken.

The paragraphs in question averred that Hafer “reviewed” or “obtained” information
presented in two exhibits that were attached to her affidavit. Exhibit 1 listed the roles, the
counties of residence, the state that issued certified public accountant (CPA) licenses, and
the current Thornton employment status of the 18 engagement team members. Exhibit 2
listed the names and the counties of residence of 11 Koss directors, officers, and employees.

Paragraph 4 avers, “I reviewed Grant Thornton records pertaining to the 18 individuals
whose roles are identified on Exhibit 1 and determined that 11 of the 18 individuals are
former Grant Thornton partners or employees as indicated.”

Paragraph 5 avers, “I obtained home addresses for each of the individuals listed on
Exhibit 1 from Grant Thornton’s records. Exhibit 1 accurately reflects the county that
corresponds to the home addresses for each individual maintained in Grant Thornton’s
records.”

Paragraph 6 avers, “Ireviewed publicly available information to determine whether each
individual listed on Exhibit 1 is currently licensed as a CPA in Wisconsin or in Illinois.
Exhibit 1 accurately reflects whether each of the individuals is currently licensed as a CPA
in Wisconsin or Illinois.”

Paragraph 7 avers, “I reviewed information from the LexisNexis® Accurint® database
to determine the counties in which the following individuals listed on Exhibit 2 maintain
residences: Tracy Malone, Cheryl Mike, and John Koss, Sr. Exhibit 2 accurately reflects the
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county, or counties, included in the LexisNexis® Accurint® database where these
individuals likely maintain residences.”

Paragraph 9 avers, “I reviewed information from www.whitepages.com to determine the
home addresses of the remaining individuals listed on Exhibit 2. Exhibit 2 accurately reflects
the counties corresponding to the home addresses for these individuals obtained from
www.whitepages.com.”

Paragraph 11 avers, “It is my understanding, based upon inquiry, that copies of Grant
Thornton’s electronic work papers and hard copy work papers for Grant Thornton’s Koss
annual financial statement audits and Grant Thornton’s quarterly reviews of Koss unaudited
quarterly financial statements are accessible or located in Milwaukee.”

Paragraph 12 avers, “Many Grant Thornton training materials are in electronic form and
are accessible on-line in Grant Thornton’s Milwaukee office.”

Paragraph 13 avers, “Grant Thornton’s current audit and assurance services manual is
accessed on-line and is accessible in the Milwaukee office.”

Hafer testified in her deposition that she did not personally contact the individuals listed
in the exhibits or independently research the information listed. She testified that an attorney
gave her the information from the databases, and she reviewed that information. Hafer
testified that she “was able to access [current Thornton employee’s] address[es] from our
internal HR system.”

On January 10, 2012, the trial court denied Koss’s motion to strike portions of Hafer’s
affidavit.

ANALYSIS

Thornton appeals the trial court’s dismissal on forum non conveniens grounds. For the
following reasons, we find that the trial court abused its discretion.

L. Interlocutory Appeal

This is an interlocutory appeal, taken pursuant to Illinois Supreme Court Rule 306 (eff.
Feb. 16, 2011). The rule provides in relevant part:

“(a) *** A party may petition for leave to appeal to the Appellate Court from the
following orders of the trial court:
ek

(2) from an order of the circuit court allowing or denying a motion to dismiss on
the grounds of forum non conveniens ***.” 1ll. S. Ct. R. 306 (eff. Feb. 16, 2011).

March 9, 2012, this court granted Koss’s petition for leave to appeal the trial court’s
dismissal on the grounds of forum non conveniens.

II. Forum Non Conveniens Doctrine

Forum non conveniens is an “equitable doctrine founded in considerations of
fundamental fairness and the sensible and effective administration of justice.” Langenhorst

9.



189

990
91

192
193

194
195

v. Norfolk Southern Ry. Co., 219 1ll. 2d 430, 441 (2006); Gridley v. State Farm Mutual
Automobile Insurance Co.,217 1ll. 2d 158, 169 (2005). This doctrine permits a trial court to
transfer a case when a “trial in another forum ‘would better serve the ends of justice.” ”
Langenhorst, 219 1ll. 2d at 441 (quoting Vinson v. Allstate, 144 111. 2d 306, 310 (1991));
Gridley, 217 111. 2d at 169.

The burden is on the party asking for the dismissal to show that the relevant factors
“strongly favor” transfer. (Emphasis omitted.) Langenhorst, 219 11l. 2d at 443 (quoting
Griffith v. Mitsubishi Aircraft International, Inc., 136 111. 2d 101, 108 (1990)); Vivas v. The
Boeing Co., 392 111. App. 3d 644, 656-57 (2009) (in product liability case where plane crash
was in Peru with mostly Peruvian decedents, burden was still on defendant Boeing to show
factors strongly favored transfer to Peru); Woodward v. Bridgestone/Firestone, Inc., 368 1ll.
App. 3d 827, 833 (2006) (in product liability case where a vehicle accident was in Australia
with an Australian plaintiff, burden was still on defendant to show factors strongly favored
transfer to Australia).

IIL. Standard of Review

“A trial court is afforded considerable discretion in ruling on a forum non conveniens
motion.” Langenhorst, 219 11l. 2d at 441. An appellate court will reverse a trial court’s
decision on a forum non conveniens motion only if the “defendants have shown that the
circuit court abused its discretion in balancing the relevant factors.” Langenhorst, 219 111. 2d
at 442; Gridley, 217 111. 2d at 169; Dawdy v. Union Pacific R.R. Co., 207 1ll. 2d 167, 177
(2003). The Illinois Supreme Court has stated: “A circuit court abuses its discretion in
balancing the relevant factors only where no reasonable person would take the view adopted
by the circuit court.” Langenhorst, 219 111. 2d at 442; Gridley, 217 1ll. 2d at 169; Dawdy, 207
IIl. 2d at 177. The issue then is not what decision we would have reached if we were
reviewing the facts on a clean slate, but whether the trial court acted in a way that no
reasonable person would.

IV. Preliminary Issues

Before we conduct our full forum non conveniens analysis, we must respond to three of
Koss’s arguments that could impact our review. First, Koss claims that the trial court abused
its discretion because it overlooked a significant portion of the complaint. Second, Koss
claims that the trial court abused its discretion because it did not hold Thornton to the correct
evidentiary burden for a motion to dismiss for forum non conveniens. Third, Koss claims that
the trial court abused its discretion when it denied a motion to strike portions of an affidavit
that was allegedly not “factually sufficient.” We now address each argument in turn.

A. Scope of Koss’s Complaint

Koss claims that the trial court abused its discretion because it did not consider the full
scope of their complaint. First, Koss argues that the trial court overlooked a portion of the
complaint and that this skewed the trial court’s forum non conveniens analysis. Second, Koss

-10-
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argues that the trial court placed an unfair burden on it to take extensive discovery and prove
up its entire case on a motion to dismiss for forum non conveniens motion. We will not
respond to Koss’s second argument because it has no effect on our analysis of whether the
trial court abused its discretion in granting Thornton’s motion for forum non conveniens.

Koss’s complaint alleges negligence, fraud, and negligent misrepresentations perpetrated
by two distinct groups of people: (1) by Thornton’s accountants who worked on Koss’s
engagement team and directly caused the alleged injury; and (2) by Thornton’s corporate
headquarters personnel who provided inadequate policies, procedures, and training to its
accountants, which indirectly caused the alleged injury. In granting Thornton’s motion to
dismiss for forum non conveniens, the trial court order overlooked the second set of actors,
stating “the allegations in the complaint surround auditing the books and records in
Wisconsin and providing reports and representations pursuant to engagement letters executed
in Wisconsin.”

The case at bar is comparable to Erwin v. Motorola, Inc., 408 1ll. App. 3d 261 (2011).
Erwin involved a personal injury action that alleged birth defects caused by workers’
exposure to hazardous working conditions. Erwin, 408 Ill. App. 3d at 262. This court held
that the testimony of corporate officers in Illinois was relevant to injuries that took place in
Texas and Arizona because the corporate officers created policies that affected working
conditions. Erwin, 408 Ill. App. 3d at 279-81. In the case at bar, Thornton correctly
distinguishes that, in Erwin, a small number of corporate officers may have actually known
about the hazardous working conditions, whereas in the instant action Koss has not alleged
that Thornton’s corporate personnel knew about their auditor’s alleged actions. Erwin, 408
I11. App. 3d at 279-81.

However, although this is a distinguishing factor, we do not find it to be a dispositive
one. In fact, the court in Erwin observed that three witnesses allegedly had knowledge of the
risks involved, but also gave considerable weight to the need for 16 other corporate witnesses
who were responsible only for corporate policymaking. Erwin, 408 I1l. App. 3d at 271.

Though Erwin may not be “on all fours” with the case at bar, it does illustrate the
relevance of Thornton’s corporate officers as witnesses. As discussed further below,
Thornton’s audit manual and bulletins govern Thornton’s auditors’ actions and are created
and reviewed in Thornton’s Cook County headquarters. In addition, most of Thornton’s
training programs are created and administered in Illinois. Despite these facts, the trial court
here overlooked Koss’s allegations of corporate inadequacy.

The burden remains with the movant to prove that the relevant factors “strongly favor[ ]”
dismissal for a more convenient forum. (Emphasis omitted.) Langenhorst, 219 111. 2d at 442.
However, even with defendant’s substantial evidentiary burden, our supreme court has stated
that “requiring extensive investigation prior to deciding a forum non conveniens motion
would defeat the purpose of the forum non conveniens motion.” Gridley, 217 111. 2d at 167.
In Piper Aircraft Co. v. Reyno, 454 U.S. 235, 258 (1981), the United States Supreme Court
held that it is not necessary for “defendants seeking forum non conveniens dismissal [to]
submit affidavits identifying the witnesses they would call and the testimony these witnesses
would provide if the trial were held in the alternative forum.” It is unreasonable to require

-11-



101

1102

1103

1104
9105

1106

1107

a plaintiff to prove up its entire case on a motion to dismiss for forum non conveniens where
a defendant, with its greater evidentiary burden, has no such obligation.

The trial court rejected Koss’s argument that defendant’s corporate employees were
relevant, stating “[p]laintiff have not cited the significance of any testimony potentially
elicited from these individuals to further their claims of injury that took place in Milwaukee.”
However, Koss’s complaint included a litany of allegations against Thornton’s corporate
policies and training. In addition, Koss’s answer to Thornton’s motion to dismiss both named
and described the relevance of Thornton’s corporate personnel who may be called to testify
at trial. It was unreasonable to require a plaintiff to compile further information through
affidavits from each of its prospective witnesses on a motion to dismiss for forum non
conveniens. Therefore, we will decide this appeal on the record below us.

Thornton argues that Koss’s allegations of corporate negligence, fraud, and negligent
misrepresentation are conclusory and thus should be dismissed. However, Thornton’s
argument is better suited for a motion to dismiss under section 2-615 of the Code of Civil
Procedure with respect to pleadings for failure to state a claim. 735 ILCS 5/2-615 (West
2010). In this motion to dismiss for forum non conveniens, preliminary discovery was limited
to forum non conveniens factors and it would be unreasonable for this court to even consider
Thornton’s argument that Koss has not pleaded a cause of action. Furthermore, the trial
court’s order granting Thornton’s motion to dismiss for forum non conveniens did not
discuss whether Koss’s claims are conclusory. Therefore, Koss’s allegations against
Thornton are not conclusory and should have been given consideration by the trial court.

In order to review the propriety of the trial court’s ruling, we will assess the motion to
dismiss for forum non conveniens considering the indirect injury allegedly caused by
Thornton’s corporate personnel.

B. Thornton’s Evidentiary Burden

Koss claims that the trial court abused its discretion because Thornton did not satisfy the
evidentiary burden on a forum non conveniens motion in two ways: (1) they did not provide
affidavits from witnesses stating that they would be unwilling to testify at a trial in Cook
County; and (2) Thornton failed to proffer evidence that any witnesses in Wisconsin are
relevant to the trial. We disagree and find that the circuit court did not abuse its discretion
as it relates to the allocation of evidentiary burdens.

Koss first argues that Thornton did not carry its evidentiary burden to prove that
witnesses would be unwilling to testify at trial. As stated previously, the burden is on the
party asking for dismissal to show that the relevant factors “ ‘strongly favor’ ” transfer.
(Emphasis omitted.) Langenhorst, 219 111. 2d at 442 (quoting Griffith, 136 1ll. 2d at 107). In
the case at bar, Thornton did not proffer any evidence that witnesses are unwilling to testify
in Cook County or that Illinois would be an inconvenient forum, and Koss claims that the
trial court thus abused its discretion when it held that Wisconsin is a more convenient forum
for witnesses. However, we know of no rule that bars a trial court from inferring the relative
convenience of alternative forums, based on its knowledge of their residence and workplace.

% 9

Koss relies on three cases to support its proposition that, on a forum non conveniens
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motion, the movant must produce affidavits from witnesses stating they will not travel to a
location. The Cradle Society v. Adopt America Network, 389 1ll. App. 3d 73, 76 (2009);
Erwin, 408 11l. App. 3d at 277; Brant v. Rosen, 373 1ll. App. 3d 720, 728 (2007). However,
in all three cases, the dispositive factor was that the defendants did not produce names or
addresses of potential witnesses, yet they claimed that the plaintiff’s choice of forum was
inconvenient. The Cradle Society, 389 111. App. 3d at 76 (“[A]s the burden of proof lies with
the defendant on this issue, we will not speculate about a witness’s whereabouts or
unwillingness where [defendant] has not yet identified specific witnesses who would be
unwilling to testify in Illinois.” (Emphasis added.)); Erwin, 408 Ill. App. 3d at 277
(dismissing defendant’s forum non conveniens motion where defendant failed to identify a
single out-of-state witness); Brant, 373 Ill. App. 3d at 728 (holding that the trial court could
not speculate about the prospective inconvenience of unnamed witnesses). These cases stand
for the proposition that a court cannot speculate as to witnesses’ unwillingness to testify at
trial where the witnesses have not yet been identified. In the case at bar, the parties have
named approximately 60 witnesses that reside closer to Milwaukee than Cook County.
Therefore, the trial court was within its discretion to consider the inconvenience to witnesses
residing in Wisconsin without affidavits from each witness stating his or her unwillingness
to travel.

Second, Koss argues that Thornton did not carry its evidentiary burden to prove the
relevance of out-of-state witnesses. Koss relies on one decades-old appellate case, Schoon
v. Hill, 207 111. App. 3d 601, 608 (1990), that required a defendant to name which of its
witnesses would testify at trial and describe their testimony. In Schoon, the appellate court
affirmed the trial court’s denial of a motion to dismiss for forum non conveniens where
defendant failed to indicate “which witnesses would actually be called to support its defense”
and “what the testimony of potential witnesses would be, how their testimony would impact
the defense or whether or not their depositions could be used successfully at trial.” Schoon,
207 111. App. 3d at 608. However, in Hernandez v. Karlin Foods Corp., 322 11l. App. 3d 805,
810 (2001), our court affirmed a trial court’s inference that witnesses “who had knowledge
about the case” could “reasonably be expected to testify at trial.” Similarly, in the case at bar,
it can be reasonably expected that Thornton’s employees on the Koss engagement team are
likely to testify given their direct involvement in the alleged injury. In addition, our supreme
court has stated that “requiring extensive investigation prior to deciding a forum non
conveniens motion would defeat the purpose of the forum non conveniens motion.” Gridley,
217111. 2d at 167. Our supreme court has held that it is not necessary for “defendants seeking
forum non conveniens dismissal [to] submit affidavits identifying the witnesses they would
call and the testimony these witnesses would provide if the trial were held in the alternative
forum.” Piper Aircraft, 454 U.S. at 258-59. Koss also contends that 2 of Thornton’s 14
witnesses who reside in Wisconsin will likely invoke the fifth amendment and thus their
testimony will not be relevant. U.S. Const., amend. V. We do not find this argument
persuasive and decline to hypothesize whether prospective witnesses will or will not invoke
their fifth amendment right. Therefore, the trial court did not abuse its discretion where it
considered the likelihood that several Wisconsin residents would testify about the Koss
audits.
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9109 C. Koss’s Motion to Strike Testimony

110 Koss claims that the trial court abused its discretion when it denied a motion to strike
portions of an affidavit that was allegedly not “factually sufficient.” Our colleague, Justice
Joseph Gordon,” aptly explained the sufficiency required in affidavits in forum non
conveniens cases in Botello v. Illinois Central R.R. Co., 348 11l. App. 3d 445, 450-52 (2004).

“Supreme Court Rule 187, which *** specifically pertains to affidavits filed in
support of forum non conveniens motions, provides in pertinent part:

‘Hearings on motions to dismiss or transfer the action under the doctrine of forum
non conveniens shall be scheduled so as to allow the parties sufficient time to
conduct discovery on issues of fact raised by such motions. Such motions may be
supported and opposed by affidavit. In determining issues of fact raised by affidavits,
any competent evidence adduced by the parties shall also be considered. The
determination of any issue of fact in connection with such a motion does not
constitute a determination of the merits of the case or any aspect thereof.” 134 Il1. 2d
R. 187.

As is the case with other non-Rule 191(a) affidavits, affidavits filed under Rule 187 are
determined by a different standard than the sufficiency of those affidavits requi