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OPI NI ON

In March 2009, follow ng a bench trial, the trial court
convi cted defendant, Henry Lee Allen, of unlawful possession of a
control |l ed substance with intent to deliver and unl awful posses-
sion of a controlled substance. In April 2009, the court sen-
tenced defendant on his possession-with-intent-to-deliver convic-
tion to 12 years' inprisonnent; finding it was an included
of fense, the court did not sentence defendant on his possession
conviction. Defendant appeals, arguing the court erred by (1)

denyi ng defendant's notion to quash arrest and suppress evidence,

(2) not inquiring into defendant's pro se clains of ineffective



assi stance of counsel, and (3) "sentencing"” defendant to three
years' mandatory supervised rel ease (MSR) instead of two. W
affirm
| . BACKGROUND

In Cctober 2008, the McLean County grand jury indicted
defendant with (1) unlawful possession of a controlled substance
with intent to deliver (720 ILCS 570/401(d) (i) (Wst 2008)), a
Class 2 felony, and (2) unlawful possession of a controlled
substance (720 ILCS 570/402(c) (Wst 2008)), a Cass 4 felony.
Count | of the two-count indictnent alleged defendant know ngly
and unlawfully possessed with the intent to deliver a substance
contai ning cocaine. Count Il alleged he know ngly and unlawfully
possessed | ess than 15 granms of a substance containi ng cocai ne.
The indictnment indicated defendant was eligible for mandatory

Class X sentencing on count | and extended-term sentencing on

count 1|1.
A. Defendant's Mtion To Quash Arrest
and Suppress Evi dence
I n Decenber 2008, defendant filed a notion to quash
arrest and suppress evidence. In January 2009, the trial court

hel d a hearing on defendant's notion. Defendant's evidence

consi sted of the testi nonies of Jason WIIlianson and Jason



Tuttle.

Jason Wl lianmson testified he was working as a police
officer with the LeRoy police departnent on October 17, 2008,
when he was approached on the street by Brian Fromhertz. WI-

I i anson knew Fromhertz from several prior contacts. Fromhertz
had been a suspect, a defendant, or an arrestee on several
occasions. Fromthese prior contacts, WIIlianmson knew Fronhertz
was a cocai ne addi ct who, because he did not have a driver's
|icense, received drugs through regular deliveries. Fromertz
had told WIlianmson his dealer lived in Bloom ngton and delivered
drugs to Fronhertz's residence in LeRoy. WIIlianmson testified
Fromhertz's assertions his deal er was based in Bl oom ngton had
not been confirmed through any investigation.

Fromhertz had not served as an informant before, as far
as WIllianmson knew, but on Cctober 17, 2008, he expressed an
interest in setting up a sting. Fromhertz suggested he was going
to call his drug deal er and request a cocaine delivery. As
W lianmson was busy maki ng an arrest when Fromhertz approached
him WIIlianmson asked Fromhertz to discuss it with himlater.
VWhen Wl lianson arrived at the police station to continue pro-
cessing the arrest, Fronhertz was waiting for WIllianson there
and repeated his suggestion. Again, WIllianson told Fromhertz to
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wait so they could discuss Fronhertz's proposal |ater. Approxi-
mately 20 or 30 mnutes later, WIIlianmson received a phone cal
from Fronmhertz. Fronmhertz told WIlianmson he had called his
deal er in Bl oom ngton, who was on the way to LeRoy to deliver
drugs to Fronmhertz. As WIIlianson was still processing the
arrest, WIllianson called Tuttle, a MLean County sheriff's
deputy, gave him Fronmhertz's phone nunber, and asked himto
address Fromhertz's conplaint. Throughout this process, WIIliam
son was unaware of Fromhertz's notives for seeking police inter-
vention in the drug transaction.

Later, after processing the arrest, WIIlianson was
present at Fronmhertz's residence when defendant was arrested
there. A vehicle had been stopped for suspected invol venent in
Fromhertz's drug transaction. WIIlianmson spoke with the driver
while Tuttle spoke with defendant, who was the front-seat passen-
ger. Although he knew a search of the vehicle was conducted,

Wl lianmson could not recall whether any contraband had been found
as a result of the search.

After placing the driver under tenporary custody,

W 1lianson observed a search of defendant's nmouth. WIIianmson
heard Tuttl e ask defendant what was in his nmouth and observed
Tuttle grab defendant to prevent himfrom swall owi ng the contents
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of his mouth and tell him"to spit it out.” WIIlianmson could not
remenber Tuttle's physical contact with defendant in detail but
observed Tuttle grab defendant and defendant spit out several
Baggi es of suspected crack cocai ne.

On cross-exam nation, WIlianmson clarified what he had
told Tuttle during their initial phone conversation about WI -

I ianson's Cctober 17, 2008, contact with Fromhertz. WIIianmson
specified he told Tuttle he knew (1) Fromhertz did not have a
driver's license and was unable to drive, (2) Fromhertz was a
habi t ual cocai ne user, (3) Fromhertz had told LeRoy police he
received his cocaine frompeople in Bl oom ngton, and (4)
Fromhertz was expecting a cocai ne delivery fromthose peopl e that
eveni ng.

Tuttle testified he was a deputy with the McLean County
sheriff's departnent on Cctober 17, 2008. Tuttle knew Fronhertz
fromprior contacts when Fronmhertz lived in Bl oom ngton. Al-

t hough he did not know Fromhertz was a drug addict, Tuttle knew
Fromhertz associated wth "those types of people.”

On Cctober 17, 2008, Tuttle had a series of phone
conversations with WIllianson and Fromhertz. Initially, WIIliam
son called Tuttle and requested himto call Fronmhertz about a
possi bl e drug transaction wth some people from Bl oom ngt on.
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WIllianmson did not tell Tuttle Fromhertz had already arranged the
delivery. WIIlianmson gave Tuttle Fromhertz's phone nunber.

Tuttle called Fronmhertz. Fronmhertz said he had ar-
ranged a cocai ne delivery, which was in progress. He expected
the drugs to be delivered in a vehicle containing a white wonan,
a white man, and a black man. He said his contact, the white
man, went by "T.J." Tuttle testified Fromhertz seened "pretty
scared."” Fronhertz told Tuttle he did not have $400 to pay for
the drugs being delivered. He expected the delivery to arrive in
approximately 15 mnutes. Tuttle and another deputy |eft
Bl oom ngton toward LeRoy.

When Tuttle was exiting I-74 in LeRoy, Tuttle received
a second call fromFromhertz. Fronhertz said he had just tal ked
to T.J., who said he was exiting I-74 in LeRoy. Tuttle could
observe there were only three vehicles exiting 1-74 in LeRoy at
that time: his car, the other deputy's car, and a third car
behind theirs. Tuttle and the other deputy exited toward
Fromhertz's residence and pulled into a gas station to allow the
third car to pass. Wen it passed, Tuttle observed there were
three people in the car. He identified the driver was a white
woman and the front-seat passenger was a bl ack man but coul d not
identify the race or gender of the backseat passenger. Tuttle
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and the other deputy followed the car.

Tuttle called Fromhertz with a description of the
vehicle. Tuttle asked Fronmhertz whether that was the vehicle
Fromhertz expected, but Fromhertz could not say based on the
car's description. Fronhertz told Tuttle if the car parked in
the | ot behind Fromhertz's apartnent building, then it was the
correct car. Tuttle followed the car and observed it park
"directly" behind Fromhertz's apartnent. Tuttle parked his car
perpendi cul ar to the suspect car with his lights illumnating its
passenger conpartnment. At that point, Tuttle was able to iden-
tify the rear passenger as a white man. Tuttle testified he was
99% certain the suspect car was the one being used to deliver
drugs to Fromhert z.

Tuttle, the other deputy, and WIIianmson approached the
car. They obtained the nanmes of each person in the car. The
white man in the backseat was named Thomas J. Tillman. Tuttle
began questioni ng defendant, the front-seat passenger. Tuttle
asked defendant what he and the other people in the car were
doi ng. Defendant gestured toward Tillman and said they were
visiting one of Tillman's friends. Tuttle asked Tillmn what his
friend' s name was, and Tillman said his friend' s nanme was Bri an.

At that point, the officers requested the three people

-7 -



get out of the car. Defendant was placed in restraints. Tuttle
conducted a pat-down search of defendant's person, |ooking for
weapons and "possibly drugs.” Tuttle did not find any weapons or
drugs on defendant's person. A search of the vehicle was al so
conducted, but no contraband was found.

Tuttle called Fronmhertz to get an identification.
Looking from his apartnent w ndow, Fromhertz identified Till man
as T.J., his contact. Fromhertz could not recognize either
defendant or the driver but reported he knew T.J. was an intermne-
di ary between drug purchasers and a bl ack, nale drug dealer.
Tuttle told Fromhertz the police could not find any drugs on the
suspects or in their car and asked hi mwhere the cocai ne was
ordinarily located on their person when he bought it fromthem
Fromhertz told Tuttle to check the suspects' nouths.

Tuttl e approached Tillman first. He shone a flashlight
at Tillman's nouth and asked himto open his nouth and Iift his
tongue. Tillman conplied, and Tuttle did not observe any drugs
or anything suspicious about the way Till man perforned the test.
Tuttl e next shone the flashlight at defendant and asked himto
open his nouth and |ift his tongue. Defendant conplied. Wen he
opened his nouth and stuck his tongue out, defendant kept his
upper lip tucked under his upper teeth and Tuttle suspected there
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was an obj ect behind his upper lip. Defendant was not giving
Tuttle a full view of what was in his nouth. Based on his
experience performng jail-intake searches, Tuttle recogni zed
def endant's behavi or as suspicious of concealing contraband.
According to Tuttle, people undergoing this search ordinarily
open their nouths w de and expose their upper and | ower teeth.

At that point, Tuttle nmade physical contact with
defendant to determ ne the nature of the object defendant was
concealing. Tuttle "pinched" defendant's upper lip with his
thunb and forefinger. Fromthe touch, Tuttle "could tell" there
was an object there. Tuttle believed the object was contraband.
He told defendant "to spit it out." Defendant said, "[(Qkay, |'m
going to give it to you." He spat out one plastic Baggie con-
tai ning suspected cocaine. Tuttle could tell there were nore
obj ects conceal ed behi nd defendant's upper lip. He observed
def endant sucking in his cheeks, apparently to "work up enough
saliva to swallow' the remaining contents. Tuttle reached out
with his pinky finger in an attenpt to reach in between defen-
dant's |ip and guns to renpove the remaini ng contraband. Defen-
dant jerked away. "[S]onmewhat of a struggle" ensued. Eventu-
ally, several nore Baggi es of suspected cocai ne were produced
fromdefendant's nouth. Tuttle estimated 15 m nutes el apsed from
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his initial contact with the suspect vehicle in Fronmhertz's
parking lot to his discovery of contraband on defendant's person.
Al t hough he did not know it when he was searchi ng def endant,
sonetinme later, Tuttle | earned defendant had been on MSR, or what
used to be known as parole, at the tine of these events.

Foll owi ng the evidence, the trial court heard the
parties' arguments on defendant's notion to quash arrest and
suppress evidence. Defendant argued Fronmhertz's information was
not sufficiently reliable to provide police a reasonabl e,
articul abl e suspicion or probable cause justifying either the
initial restriction of defendant's nobility or the search of his
mouth resulting in the seizure of contraband. Further, defendant
argued the search of defendant's nouth--particularly, the use of
force and conpul sion in the search--was not justified by defen-
dant's status as a parol ee.

The State argued the initial investigatory stop or
detenti on of defendant and the vehicle he occupi ed were supported
by a reasonabl e suspicion based on Fromhertz's information.
Further, the State argued, as a parol ee, defendant (1) |acked
grounds to challenge the search of his nmouth and (2) enjoyed only
a limted expectation of privacy such that the search of his
mout h need be supported only by a reasonabl e suspicion, which
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Tuttl e acquired before conducting the search. Alternatively, the
State contended Tuttle had probabl e cause to search defendant's
nmout h based on Fronmhertz's information and Tuttle's observation.
The trial court denied defendant's notion to quash
arrest and suppress evidence. The court found the officers
initiated a Terry investigation (see Terry v. Chio, 392 U S 1
(1968)) when they approached the suspect vehicle and questioned
t he passengers. It concluded this stop was supported by an
articul abl e suspicion the passengers in the car were involved in
an ongoi ng crine based on Fronmhertz's information, which the
of ficers independently confirnmed by observing the vehicle. Wth
respect to the search of defendant's person, the court concl uded
defendant, as a parolee, had a reduced expectation of privacy.
Quoting People v. Wlson, 228 IIl. 2d 35, 45, 885 N E. 2d 1033,
1039 (2008), the court stated, "[T]he Fourth Amendnent does not
prohibit a police officer fromconducting a suspicionless search
of a parolee.” Further, the court concluded whether the officer
perform ng the search has prior know edge of the parolee' s status
isirrelevant to the determ nation of whether a suspicionless
search of a parolee is justified. Based on these findings and
concl usions, the court denied defendant's notion to quash arrest

and suppress evidence.



B. Defendant's Pro Se All egations of Ineffective
Assi stance of Trial Counsel

Thr oughout the proceedings against himin this case, on
several occasions, defendant raised questions regarding the
performance of his trial counsel and his desire either to obtain
substitute counsel or to proceed pro se.

On Novenber 21, 2008, after counsel had been appointed
for defendant, defendant filed a pro se notion to dism ss.
Defendant's notion was addressed that sanme day at a status
hearing. Defense counsel requested the notion be made part of
the record but declined to adopt it since he found it was un-
founded. The trial court adnoni shed defendant determ nations of
trial strategy were left to his appointed attorney. Defendant
t hen requested substitution of counsel, claimng a "conflict of
interest” with appointed counsel, stating, "W don't agree on
anything." The court explained defendant's di sagreenent with
trial counsel did not constitute a conflict of interest and
al l owed a continuance for defendant to request a different
attorney through the public defender's office.

On Decenber 3, 2008, defendant appeared before the
trial court for another status hearing. Defense counsel noted

defendant's request for a different attorney fromthe public
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defender's office was denied. The court adnoni shed defendant it
consi dered defendant's appoi nted counsel "very thorough and
efficient” and "emnently qualified" to represent defendant in
his case. The court gave defendant sone tinme to speak with his
attorney. Later, when the court recalled defendant's case and
inquired into its status, defense counsel indicated a continuance
woul d possi bly be beneficial. Defendant interjected, "I asked
you to file a notion to suppress evidence, brother. That's all
asked you." The court set a new status hearing.

On Decenber 5, 2008, a letter fromdefendant to his
attorney was accepted into the trial court file. The letter was
dat ed Novenber 28, 2008, and was notarized on Decenber 2, 2008.
In it, defendant requested counsel prepare a notion to suppress
and a notion for a "Bill of Particulars.”

Al so on Decenber 5, 2008, a |letter dated Decenber 1,
2008, and notarized Decenber 2, 2008, from defendant to the trial
court was filed. 1In this letter, defendant again requested a
substitution of his trial counsel. Defendant referred to coun-
sel's request to incorporate defendant's pro se notion to dism ss
into the record in case of an appeal as "crimnal." He com
pl ai ned counsel held the opinion a notion to dismss or a notion
to suppress woul d be unfounded. He asserted the court was able
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to "seek the replacenent of any attorney whenever you w tness the
accused['s] rights before the court being infringed upon." A
second copy of this letter was filed on Decenber 9, 2008.

On Decenber 15, 2008, defendant's pro se notion to
suppress was filed. On Decenber 29, 2008, defendant filed a pro
se "MOTI ON OF | NEFFECTI VE COUNSEL' S [sic]," again apparently
alleging a "conflict of interest” with his appointed counsel.

Al so on Decenber 29, 2008, defendant appeared before
the trial court for another status hearing. Defense counsel
i ndi cat ed defendant requested to represent hinself. Defendant
clarified he preferred to be represented by a different attorney
but, if his options were to represent hinself or be represented
by his present appointed counsel, he would choose to proceed pro
se. Defendant |later stated of his attorney, "[We just con-
stantly have a conflict of interest.” Wen the court asked him
whet her he neant he disagreed with his attorney's advice, defen-
dant replied, "The only advice he gave ne is to cop out." The
court adnoni shed defendant it was famliar with defense counsel's
wor k and knew himto be acconplished, experienced, and capabl e of
representing defendant well. Defendant stated he wi shed to
proceed pro se "[i]f that's the only way | can get you to grant
this notion to suppress.” After defendant again stated his
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intention to represent hinself, defense counsel explained he had
prepared a notion to quash arrest and suppress evidence. He and
def endant di sagreed as to the basis for a notion to suppress, but
counsel believed there were grounds to argue for suppression, and
counsel was prepared to file the notion if defendant's request to
proceed pro se were withdrawn or denied. Upon counsel's repre-
sentations, defendant agreed to withdraw his notion to represent
himsel f. Defendant's trial counsel thereafter filed the notion
to quash arrest and suppress evidence, the proceedi ngs on which
are detailed above.

On March 2, 2009, after a bench trial, the trial court
found defendant guilty and set a sentencing hearing for April 17,
2009. Between his conviction and sentencing, several docunents
drafted by defendant pro se were accepted into the court's file,
i ncluding a "MOTI ON OF RECONSI DER GUI LTY VERDI CK [sic and] NOTI CE
OF APPEAL," letters to the circuit clerk requesting certain
docunents be filed and forwarded to the trial judge and the State
and requesting copies of trial transcripts, a "MOTI ON FOR NEW
TRI AL, " anot her "NOTlI CE OF APPEAL, " anot her "MOTI ON OF RECONSI DER
GUILTY VERDICK [sic]," and two letters fromdefendant to the
court, identical copies of one of which were filed March 13,

March 17, and March 20, 2009.



In one undated letter to the trial court, file stanped
March 27, 2009, and containing a notary public's seal but not her
signature, defendant raised several contentions of error involv-
ing his representation by appointed counsel. Defendant cl ai ned
the court violated a canon of judicial conduct regarding a
defendant's right to be heard by telling defendant it "could not
accept any | egal docunents from|[hin] because [he] had a [sic]
attorney." Defendant conplained the court "knew' he and his
attorney "was [sic] not seeing eye to eye through[]out the
duration of this proceeding, yet *** still refused to accept
| egal docunent [sic] from[him that can lawfully prove [his]
i nnocence." Defendant further asserted the court violated a
canon of judicial conduct requiring judges to "be faithful to the
| aw and mai ntai n professional conpetence in it" and "be unswayed
by partisan interests, public clanmor, or fear of criticism"”
Wth respect to this alleged violation, defendant stated,

"My attorney *** did not even attenpt to

defende [sic] ne. You and | both know t hat

for if he did I'lIl [sic] be at honme with ny

wi fe right now instead of here pleading ny

case to you. If he would of [sic] done the

paper[]Jwork like I lawfully requested of him
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you woul d of [sic] |ooked at them but

becouse [sic] he did not you would not even

| ook at the facts and evidence of this case."

Def endant al so clainmed the court violated a canon requiring a
judge with know edge of a violation of the judicial canons or the
rules of lawer ethics to initiate disciplinary matters. Defen-
dant clainmed his attorney "was not trying to do anything for

[hin] and this is irrefutable of [sic] the record.”™ "You just
continue to be bias [sic] toward ne," defendant wote the court,
"by ignore [sic] ne and saying [defense counsel] is a good
attorney."”

On April 17, 2009, the trial court held a sentencing
hearing. The court noted defendant's pro se filings. The court
stated it had reviewed the filings "sinply to see what they were"
but had not "read through all of them" The court asked defense
counsel whether he planned to adopt any of them Defense counsel
requested the docunents titled as notices of appeal or notions
for reconsideration of the verdict be ignored. Counsel adopted
defendant's March 17, 2009, "MOTION FOR NEW TRI AL" and the
acconpanyi ng copy of defendant's letter to the court filed that
sane day, which counsel believed presented an i ndependent basis
for a newtrial. After argunents based on these adopted pro se
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filings requesting a newtrial, the court denied defendant's
nmotion, noting it had considered all of the argunments contai ned
in the docunents, sonme of which counsel had not specifically
addressed. The court proceeded to sentencing.

On April 21, 2009, defendant's attorney filed a notion
to reconsi der sentence, asserting the sentence was excessive. On
August 7, 2009, the trial court held a hearing on defendant's
notion. Follow ng argunents, the court denied defendant's notion
and adnoni shed defendant of his appellate rights. On defendant's
behal f, the court ordered a notice of appeal be prepared and
appointed the office of the State Appell ate Defender (OSAD) as
counsel on appeal. Wen the court asked defendant whether he had
any questions about the appell ate process, defendant requested a
conti nuance of posttrial procedures and asked the court to
dism ss his attorney and appoi nt new counsel "to prepare [his]
post-trial notions and raise issues for the Appellate Court."

The court clarified OSAD woul d be defendant's attorney for the
remai nder of proceedi ngs and woul d advi se hi m goi ng forward.
C. Trial and Sentencing

On February 6 and March 2, 2009, defendant was tried in
a two-day bench trial. The evidence consisted of testinony by
W lianson, LeRoy police officer Nathan WIkins, MLean County
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sheriff's departnent detective Tim Tyler, forensic scientist Jon
Little, McLean County sheriff's deputy Joe Reidy, Tillman,
Fromhertz, and Tuttle. Defendant elected not to testify and did
not present any evidence on his behalf. Follow ng evidence and
argunents, the trial court found defendant guilty of both counts
charged in the indictnment, unlawful possession of a controlled
substance with intent to deliver and unlawful possession of a
control |l ed substance.

On April 17, 2009, the trial court sentenced defendant.
A presentence investigation report was admtted as evi dence.
Four letters were admtted as evidence at defendant's behest.
The court considered the evidence and the parties' recommenda-
tions. It noted defendant was eligible for mandatory O ass X
sentencing on his possession-with-intent-to-deliver conviction.
It found the possession conviction was for a | esser included
of fense and, as such, did not warrant sentencing. It sentenced
defendant to 12 years' inprisonnent. On its witten sentencing
judgnent, the court indicated defendant would be required to
serve three years of MSR followi ng his prison term

On August 7, 2009, followng a hearing, the trial court
deni ed defendant's notion to reconsi der sentence.

Thi s appeal foll owed.



['1. ANALYSI S

Def endant raises three issues on appeal: (1) whether
the trial court erred by denying defendant's notion to quash
arrest and suppress evidence, (2) whether the court erred by
failing to inquire into defendant's posttrial pro se clains of
i neffective assistance of counsel, and (3) whether the court
erred by "sentencing" defendant to three years' MSR instead of
two. We consider each argunment in turn.

A. Suppression of Evidence

First, defendant contends the trial court erred by
denying his notion to quash arrest and suppress evi dence.
Specifically, defendant argues the initial detention and investi -
gati on of defendant were not supported by a reasonabl e,
articul abl e suspicion and the search of defendant's person was
not supported by probable cause. Further, defendant argues the
search was not justified by defendant's status as parol ee as the
of ficer performng the search did not know def endant was on MSR
at the time of the search. The State responds the initial
detention was justified because Fromhertz's information gave
of ficers a reasonable, articul able suspicion defendant was
involved in an ongoing crime. Further, the State naintains
def endant, as a parolee, enjoyed a | ower expectation of privacy
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such that only a reasonabl e suspicion was needed to justify the
search of defendant's person. Alternatively, the State contends
the seizure of contraband was made pursuant to a | awful search
incident to arrest which, in turn, was supported by probable
cause based on Fromhertz's verified information. W conclude the
search in which the evidence defendant seeks to suppress was
sei zed was perm ssi bl e.
1. The Fourth Amendment and Terry

The fourth amendnment to the United States Constitution
provi des, "The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonabl e searches and
sei zures, shall not be violated***." U.S. Const., anend. 1V, see
also I'll. Const. 1970, art. |, 86 ("The people shall have the
right to be secure in their persons, houses, papers and ot her
possessi ons agai nst unreasonabl e searches[ and] seizures***.").
Thi s anendnent applies to the states through the due-process
cl ause of the fourteenth anmendnent. W Ilson, 228 IIl. 2d at 40,
885 N. E. 2d at 1037. The fourth-amendnent right exists "wherever
an individual may harbor a reasonabl e 'expectation of privacy'
[citation]." Terry, 392 U S. at 9. The fourth amendnent applies
to all seizures of a person, even those involving only a brief
detention. People v. Thomas, 198 Il1. 2d 103, 108, 759 N E. 2d
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899, 902 (2001).

The specific incidents of the fourth amendnent "nust be
shaped by the context in which it is asserted. For what the
Constitution forbids is not all searches and sei zures, but
unr easonabl e searches and seizures."” (Internal quotation marks
omtted.) Terry, 392 U.S. at 9. "Reasonabl eness under the
fourth anmendnment generally requires a warrant supported by
probabl e cause.” Thomas, 198 Il1. 2d at 108, 759 N E. 2d at 902.
In Terry, however, the United States Suprene Court recogni zed an
exception to the warrant requirenent for brief investigatory
detentions in certain circunstances. 1d. at 108-09, 759 N E.2d
at 902. Under Terry, "a police officer may briefly stop a person
for tenporary questioning if the officer reasonably believes that
the person has commtted, or is about to commt, a crine." Id.
at 109, 759 N E. 2d at 902. Determ ning whet her such a stop is
reasonabl e under the fourth anmendnent involves a dual inquiry; a
court nust assess "whether the officer's action was justified at
its inception, and whether it was reasonably related in scope to
the circunmstances which justified the interference in the first
pl ace." Terry, 392 U S. at 19-20.

2. Initial Detention
In this case, the parties initially dispute whether
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Fromhertz's information provided a sufficient basis for the
police to detain defendant. W agree with the State the initial
contact between | aw enforcenent authorities and defendant did not
constitute an unreasonabl e sei zure.

First, we nmust consider whether and when defendant was
seized within the nmeaning of the fourth anmendnent "[f]or if there
was no seizure, then the fourth anendnent was not inplicated at
that point." Thomas, 198 IIl. 2d at 111, 759 N E. 2d at 903.

Both parties assert defendant was seized when police officers
approached the vehicl e def endant occupi ed and began questi oni ng
def endant and the driver. W agree. "A seizure occurs when, by
physi cal force or a show of authority, a police officer limts a
citizen's liberty. [Ctation.] Mre plainly, a police officer
'sei zes' a person when he or she accosts that person and denies
that person the freedomto wal k away." People v. Leggions, 382
Ill1. App. 3d 1129, 1132, 890 N E.2d 700, 704 (2008). Here, a
reasonabl e person in defendant's position would have felt he

| acked the freedomto discontinue contact with the police when
two squad cars bl ocked the vehicle in which defendant sat and two
of ficers positioned thensel ves on either side of the car and
engaged the passengers in an investigatory conversation. This
encounter was akin to a traffic stop, which constitutes a seizure
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for fourth-anmendnent purposes. People v. Bunch, 207 Ill. 2d 7,
13-14, 796 N.E.2d 1024, 1029 (2003).

Next, we nust determ ne whether this seizure was
reasonable. Under Terry, a brief investigatory detention is
justified at its inception if the police officer effecting the
stop can "point to specific and articul able facts which, taken
together wth rational inferences therefrom reasonably warrant
that intrusion.” Thonmas, 198 IIl. 2d at 109, 759 N E.2d at 902.
The Supreme Court of Illinois has provided further guidance about
Terry stops, as follows:

"W have previously held that a totality-of-

ci rcunst ances approach will achieve a fairer

bal ance between public and private interests.

[Ctation.] The central issue is *** whether

the information, taken in its totality, and

interpreted not by technical |egal rules but

by factual and practical commonsense consid-

erations, would | ead a reasonabl e and prudent

person to believe that the person stopped had

commtted an offense.” (Internal quotation

marks omtted.) People v. Ledesma, 206 |11

2d 571, 583, 795 N. E.2d 253, 262 (2003),
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overrul ed on other grounds by People v.

Pitman, 211 I1l. 2d 502, 813 N E. 2d 93

(2004) .
Further, the suprene court has stated:

"Viewed as a whole, the situation confronting

the police officer nmust be so far fromthe

ordinary that any conpetent officer would be

expected to act quickly. The facts support-

ing the officer's suspicions need not neet

probabl e cause requi renents, but they nust

justify nore than a nmere hunch. The facts

shoul d not be viewed with anal ytical hind-

sight, but instead should be considered from

the perspective of a reasonable officer at

the tine that the situation confronted himor

her." Thomas, 198 IIl. 2d at 110, 759 N E. 2d

at 903.
"I'n eval uati ng whet her reasonabl e suspicion exists, a court
shoul d objectively consider whether the information known to the
officer at the tinme of the stop would warrant a person of reason-
abl e caution to believe a stop was necessary to investigate the
possibility of crimnal activity." (lInternal quotation marks
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omtted.) People v. Shafer, 372 Ill. App. 3d 1044, 1048-49, 868
N. E. 2d 359, 362 (2007).

Here, the parties dispute whether the information
provi ded by Fromhertz gave rise to reasonable suspicion justify-
ing a Terry stop. |In evaluating whether a stop is warranted, a
court "should consider the quality and content of information
known to officers as well as the reliability of the source of the
information." (Internal quotation marks omtted.) 1d. at 1049,
868 N.E.2d at 362. Information provided to police by a third-
party informant may give rise to reasonable suspicion "if the
information is reliable and allows an officer to reasonably infer
that a person was involved in crimnal activity." (Internal
quotation marks omtted.) 1d. at 1049, 868 N E. 2d at 362-63.
"I'n determ ning whether an informant's statenents provide suffi-
cient basis for a Terry stop, a review ng court should consider
the informant's veracity, reliability, and basis of know edge."
People v. Sparks, 315 IIl. App. 3d 786, 792, 734 N E. 2d 216, 221
(2000) .

Not all informants' tips nmerit the sane treatnent as
"tips may vary greatly in their value and reliability and *** one
sinple rule will not cover every situation." Inre J.J., 183
I1l1. App. 3d 381, 385, 539 N E 2d 764, 766 (1989); see also id.
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at 385-86, 539 N.E.2d at 766 ("Were sone tips, conpletely
lacking in indicia of reliability, would warrant either no police
response or require further investigation before a stop would be
justified, other situations, such as when a victimof a crine
seeks imedi ate police aid and descri bes his assailant or when a
credible informant warns of a specific inpending crinme, would
justify the police making an appropriate response.").

Courts in Illinois have noted various indicia of
reliability for evaluating informants' tips although, due to the
commonsense nature of the inquiry, no list of such indicia can be
exhaustive. "[Clourts may give greater weight to information
provi ded by an eyewitness or victimof a crime than they would to
i nformati on provided by persons who do not fall into those
categories." Shafer, 372 IIl. App. 3d at 1049, 868 N. E. 2d at
363; see also id. ("a strong inference that a person is a direct
witness to the offense is nore indicative of reliability than a
weak inference that the tipster had a source of inside infornma-
tion"). Information is nore credible if the informant inplicates
hinmself in the crimnal activity he is reporting. Sparks, 315
[11. App. 3d at 794, 734 N.E 2d at 223. Information from an
i nformant whose identity is known to police and who is avail able
for cross-examnation is generally nore credi ble than an anony-
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mous tip or one froma confidential source. See Shafer, 372 Il
App. 3d at 1050, 868 N.E.2d at 364 (discussing the enhanced
reliability of tips made to police energency nunbers, which "are
not truly anonynous even when [the callers] fail to identify

t hensel ves by name" (internal quotation marks onmitted)); id. at
1050-51, 868 N. E. 2d at 364 (noting crimmnal liability for making
fal se reports to police "lends reliability to" information
obtained fromidentifiable informants (internal quotation marks
omtted) (quoting Florida v. J.L., 529 U S. 266, 276 (2000)
(Kennedy, J., concurring joined by Rehnquist, CJ.))); cf. Sparks,
315 IIl. App. 3d at 795, 734 N E.2d at 223 (finding officers
knowl edge of a confidential informant's identity was not an
indicumof reliability as the informant's identity was not nade
known to the defendant and the informant woul d not be subjected
to cross-examnation). A tip providing predictive information
and readily observable details will be deenmed nore reliable if
these are confirmed or corroborated by the police. See, e.g.,

Al abama v. Wiite, 496 U. S. 325, 331-32 (1990) (finding signifi-
cant aspects of the informant's story, especially those predict-
ing the defendant's future behavior, were sufficiently corrobo-
rated by the police to furnish reasonabl e suspicion); cf. J.L.
529 U. S. at 271 ("The anonynous call *** provided no predictive
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information and therefore left the police without neans to test
the informant's know edge or credibility.").

Under the totality of the circunstances of this case,
Fromhertz's tip and the investigatory steps taken by police were
sufficient to justify defendant's detention in its inception.
Pol i ce obtained a reasonabl e suspicion of defendant's invol venent
in an ongoing crime fromseveral particularly relevant circum
stances. First, WIllianson and Tuttle knew Fronmhertz from prior
contacts. Although he had not served as an informant and his
veracity had not been tested in such a context before,
Fromhertz's veracity could be at |east mninmally neasured insofar
as the information provided in this case was consistent with
information he had told WIllianmson in the past and i nformation
known by WIlianmson and Tuttle based on their own observations.
WIlianmson was aware of Fronhertz's cocaine addiction prior to
Cct ober 17, 2008, and Fronmhertz had told himhe obtained drugs
frompeople in Bloom ngton. Tuttle knew Fromhertz used to live
in Bloom ngton. Thus, Tuttle and WIIlianson could verify
Fromhertz's report he was buying drugs froma person traveling
from Bl oom ngt on was consistent with what they already knew about
him Al though Fronmhertz's earlier statenent his cocai ne deal er
was based in Bl oom ngton had not been independently investigated
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or confirmed, the consistency of his statenments gave WIIianson
and Tuttle sonme indication of his veracity as an informant. Cf
Sparks, 315 IIl. App. 3d at 794, 734 N E.2d at 223 (concl udi ng,
since the informant had not been used as such before, the police
officer effecting the Terry stop "could not accurately judge the
informant's veracity").

Second, Fromhertz's identity was known to WIIlianson
and Tuttle and was never conceal ed fromdefendant. This case is
t herefore distinguishable from cases invol ving anonynous tips and
confidential sources, where greater indicia of reliability are
required for a tip to supply reasonabl e suspicion. |[|ndeed,

Wl lianson and Tuttle identified Fromhertz as the source of their
information at the suppression hearing and, later, Fromhertz
testified at defendant's trial and defendant cross-exam ned him

Third, Fronmhertz identified the basis of his inform-
tionin his initial contacts with WIlIlianmson, stating he hinself
was going to be involved in a drug transaction. The identifica-
tion of the basis of information is significant in itself.
Further, Fromhertz's inplication of hinself in the crinme he was
reporting lends reliability to his information.

Fourth, the remarkabl e circunstances of Fromhertz's tip
demanded i nmedi ate police involvenent. The crinme Fromhertz
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reported was expected to occur within approximtely 15 m nutes of
his initial contact with Tuttle, who was approxi mately 15 m nutes
away fromthe site of the drug transaction. Further, Fromhertz
was potentially in personal danger if Tuttle was unable to

i ntervene; Fromhertz sounded noticeably afraid when they spoke,
and a violent confrontation was possible if his deal er becane
aware Fromhertz did not intend to pay for the drugs and had
sought intervention by the police. Needless to say, Fromhertz's
proposed sting created a unique situation "so far fromthe
ordinary that any conpetent officer would be expected to act

qui ckly." Thomas, 198 IIl. 2d at 110, 759 N E.2d at 903.

Fifth, Fromhertz provided WIlianmson and Tuttle with
detailed predictive information, which they confirnmed before
det ai ni ng def endant and whi ch indicated his possession of inside
information. This predictive information included the race,
gender, and nunber of occupants of a car traveling from
Bl oom ngton in the direction of LeRoy at a specific approximate
time, the precise location of the car at the 1-74 exit at a
specific time, and the car's destination in the parking | ot at
Fromhertz's apartment building. Al of these details were
confirmed by police before they initiated the Terry stop.
Tuttle' s identification of the suspect vehicle imediately after
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Fromhertz reported its |l ocation based on a phone conversation
with one of its occupants is particularly indicative of the
reliability of Fromhertz's information. Through these
corroborated predictive details, Fromhertz denonstrated he had
inside information about the crimnal activity he was reporting.

Under these circunstances, defendant's detention was
supported by a reasonabl e suspicion of his involvenent in an
ongoi ng cri ne.

3. Scope of Investigation & Probable Cause

Def endant argues, even if defendant's seizure was
reasonable in its inception, the search resulting in the
di scovery of contraband exceeded the scope of any perm ssible
i nvestigation under Terry. As the officers who effected the
Terry stop obtained probabl e cause to arrest defendant during the
perm ssi bl e course of their investigation, we conclude the search
of defendant's nmouth was perm ssi bl e.

The second inquiry under Terry is whether the police
activity in question "was reasonably related in scope to the
circunstances which justified the interference in the first
place." Terry, 392 U S. at 19-20. This requires us to consider
"the length of the detention and the manner in which it was
carried out." (Enphases omtted.) Bunch, 207 IIl. 2d at 14, 796
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N.E. 2d at 1029. "[A]n investigative detention nust be tenporary
and | ast no longer than is necessary to effectuate the purpose of
the stop, and the investigative nethods enpl oyed shoul d be the

| east intrusive neans reasonably available to verify or dispel
the officer's suspicion in a short period of time." (Internal
quotation marks omtted.) 1d. Generally, while a pat-down
search or frisk of the detainee to detect conceal ed weapons is
perm ssi bl e where an officer has reason to believe the detainee
is arnmed and dangerous, a search for evidence during a Terry stop
violates the fourth amendnent. People v. Glvin, 127 1l1. 2d
153, 170, 535 N. E. 2d 837, 845 (1989).

Def endant contends the search of his nouth exceeded the
limted scope of a Terry stop. The State responds the officers
obt ai ned probabl e cause to arrest defendant during the course of
their investigation and the subsequent search was a perm ssible
search incident to arrest. As we conclude the search of
defendant’'s nouth was an all owabl e search incident to an arrest
whi ch was, in turn, supported by probabl e cause devel oped within
the perm ssible scope of the Terry stop, we need not consider
def endant's argunent the search was inperm ssible under a Terry
anal ysi s.

"I'n order to nake a valid, warrantless arrest, a police
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of fi cer nust have probable cause to arrest.” People v. Love, 199
1. 2d 269, 278, 769 N E. 2d 10, 16 (2002). "Probable cause
exists for an arrest when the totality of the facts and
circunst ances known to the officers is such that a reasonably
prudent person woul d believe that the suspect is comnmtting or
has conmmtted a crine." Inre DW, 341 IIl. App. 3d 517, 523,
793 N. E. 2d 46, 51 (2003). Though a higher standard than
reasonabl e suspicion (Leggions, 382 Ill. App. 3d at 1133, 890
N. E. 2d at 705), probable cause does not require evidence
sufficient to convict (People v. Foster, 119 IIl. 2d 69, 83, 518
N.E. 2d 82, 87 (1987)). As with reasonabl e suspicion, whether
probabl e cause to arrest exists is a practical, comobnsense
determ nation. As the suprene court observed in People v.
Cabrera, 116 I111. 2d 474, 485, 508 N. E. 2d 708, 712 (1987):

"The courts, in striking a bal ance between

the need to protect citizens frominvasions

of their privacy at the whimof police

officers and the countervailing need to all ow

| eeway for efficient enforcenent of the | aws,

are sensitive to the fact that policenen nust

often make their decisions to arrest or not

to arrest under anbi guous circunstances and
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nmust exercise their judgnment, at the risk of
making a m stake. In dealing wth probable
cause, *** as the very nane inplies, we dea
with probabilities. These are not technical;
they are factual and practical considerations
of everyday |life on which reasonabl e and
prudent nen, not |egal technicians, act."

(I'nternal quotation marks omtted.)

Li ke reasonabl e suspicion in the Terry context,
probabl e cause can be established as the result of an informant's
tip and verification of the tip by police. D W, 341 Ill. App
3d at 523, 793 N.E.2d at 51. The considerations for eval uating
an informant's tip in the context of probable cause are the sane
as in the context of reasonable suspicion. See id. ("The
informant's veracity, reliability and basis of know edge are
determ native. [Citation.] One indiciumof reliability of
i nformati on exi sts when the facts | earned through police
i nvestigation independently verify a substantial part of the
informant's tip.").

In this case, the totality of the circunstances
i ndi cates officers devel oped probabl e cause to arrest defendant
during the course of their Terry investigation. The scope of the
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investigation in this case expanded naturally and reasonably in
response to the information the officers lawfully obtained. Wen
they initiated defendant's detention, Tuttle and WIIianson
obtained the identities of the occupants in the suspect vehicle,
verifying the backseat passenger's initials, race, and sex were
those of Fromhertz's contact, T.J. \Wen questioned, defendant

i ndi cated the occupants' purpose at the apartnent buil di ng where
t hey stopped was to visit Tillman's friend. Tillnman subsequently
verified the first nane of the friend they were visiting was
Brian, Fromhertz's first nane. At that point, the officers
ordered the occupants to exit the vehicle and defendant was

pl aced in hand restraints. Both these steps are perm ssible as a
matter of course during a Terry stop of a vehicle. See Leggions,
382 Ill. App. 3d at 1133, 890 N.E. 2d at 705 (finding the police
may, as a matter of course, order the occupants out of a vehicle
once it is lamully stopped and the nature of the investigatory
stop is not affected nerely by virtue of an officer's using
handcuffs). Further, by the time Tuttle conducted the search of
defendant's nouth, Fromhertz had positively identified Tillman as
his drug contact, clarified Tillman's role as an internediary in
their drug transactions between hinself and a bl ack, male drug
deal er, and indicated he regularly observed drug deal ers conceal
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drugs in their nmouths. The latter information hel ped explain why
t he precedi ng searches had not resulted in detection of the drugs
bei ng delivered.

At least followng Tuttle's final conversation with
Fromhertz, which occurred | ess than 15 m nutes after police
initiated contact with defendant, considering the totality of the
ci rcunstances, a reasonable person in Tuttle's position would
have been justified in the belief defendant was probably
commtting a crinme. As the investigation was reasonable in both
duration and scope of inquiry, we hold the officers devel oped
probabl e cause to arrest defendant in the perm ssible course of
the Terry stop. Accordingly, we hold the search of defendant's
mouth resulting in the seizure of the evidence defendant sought
to suppress was a valid search incident to his arrest. See
People v. Bailey, 159 Ill. 2d 498, 503, 639 N E 2d 1278, 1280
(1994) ("It i1s reasonable for police to search the arrestee ***
for evidence that the arrestee could conceal or destroy."). As
we concl ude the search and seizure were valid under traditiona
fourth-anmendnment principles, we need not consider the effects of
defendant's status as a parol ee on the suppression of evidence.

B. Defendant's Posttrial Allegations of

| neffecti ve Assi stance of Counsel
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Next, defendant argues the trial court erred by not
inquiring into defendant's posttrial pro se conplaints of
i neffective assistance of trial counsel. Specifically, defendant
claims he was entitled to sonme inquiry by the court into the
all egations contained in the undated letter filed on March 27,
2009. Defendant argues the court's failure in this regard
viol ated People v. Krankel, 102 Il1. 2d 181, 464 N E. 2d 1045
(1984), and its progeny. W disagree.

In Krankel, 102 1l1. 2d at 187-88, 464 N E. 2d at 1048,
the defendant filed a posttrial pro se notion for a new trial
all eging ineffective assistance of trial counsel, and the trial
court denied his request for new counsel to assist himin arguing
his notion. The suprene court, on the recomendati on of both
parties on appeal, remanded the case for a new hearing on the
notion, at which the defendant was entitled to new counsel. 1d.
at 189, 464 N E. 2d at 1049; see also People v. More, 207 Ill. 2d
68, 77-79, 797 N E.2d 631, 637-38 (2003) (discussing and applying
Krankel and the rules derived therefrom

New counsel is not automatically required when a
defendant files a pro se posttrial notion alleging ineffective
assi stance of counsel; rather, "the operative concern for the
reviewing court is whether the trial court conducted an adequate
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inquiry into the pro se defendant's all egations of ineffective
assi stance of counsel." People v. Johnson, 159 IIll. 2d 97, 125,
636 N. E. 2d 485, 497 (1994). "A court can conduct such an inquiry
in one or nore of the follow ng three ways: (1) questioning the
trial counsel, (2) questioning the defendant, and (3) relying on
its own know edge of the trial counsel's performance in the
trial." People v. Peacock, 359 Ill. App. 3d 326, 339, 833 N.E. 2d
396, 407 (2005). \Where the claimlacks nerit or pertains to
matters of trial strategy, new counsel need not be appoi nted.
People v. Crane, 145 I1l1. 2d 520, 533, 585 N. E.2d 99, 105 (1991).
Further, a defendant who fails to bring such a claimto the trial
court's attention forfeits it notw thstandi ng having presented it
inaletter to the court. See People v. Lews, 165 II1l. App. 3d
97, 109, 518 N. E.2d 741, 749 (1988) ("It would al so appear[] ***
that the trial judge, defendant's counsel, and the State were all
unaware of defendant's letter as no nention was made of it, and
defendant did not hinself refer to it *** [Ctation.] Thus,
def endant did not pursue the matter contained in his letter and[]
*** waived any issue in this regard on appeal .").

Here, as in Lews, defendant failed to raise his March
27, 2009, clainms of ineffective assistance of trial counsel
before the trial court in subsequent appearances--nanely, his
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April 17, 2009, sentencing hearing and the August 7, 2009,
hearing on his notion to reconsi der sentence--despite being
present with defense counsel. Defendant thereby forfeited these
clains. See id. ("Wiile the trial judge may, in sone instances,
have a responsibility to act on letters mailed by a defendant to
the court, here, defendant subsequently appeared in court with
counsel and coul d have properly presented any natter to the
court.").

Moreover, were we to consider defendant's argunment, we
would find it unpersuasive. Defendant's letter filed on March
27, 2009, raised two conplaints with trial counsel's performance.
First, defendant conplains he and his attorney did not "see eye
to eye," apparently referring to defendant's earlier conplaints
regardi ng counsel's decision not to file a notion to dismss or a
nmotion for a "Bill of Particulars.” However, this alone would
not support an ineffective-assistance claimas matters of trial
strategy are left to counsel. See Crane, 145 IIl. 2d at 533, 585
N. E. 2d at 105 (hol ding no Krankel hearing is required when a
defendant's underlying claimis related to a matter of trial
tactics). Further, defendant repeatedly conplai ned of
di sagreenents between hinself and his attorney. By the tine
defendant raised this issue in his posttrial letter, the court
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observed defendant's concerns were addressed when (1) the court
granted defendant a continuance to allow himto apply for new
counsel through the public defender's office and (2) defense
counsel filed a notion to suppress as requested by defendant.

The court's own know edge of these conplaints and the attenpts by
itself and defense counsel to resolve them would have satisfied
any inquiry into this claimwhich my have been required by
defendant's letter.

Second, defendant alleges a conplete failure on
counsel's part to present a defense. This is clearly refuted by
the record on appeal, which shows defense counsel denonstrated
conpetence and diligence in, anong other things, (1) preparing
and arguing pretrial and posttrial notions, (2) preserving
obj ections and argunents for appeal, (3) presenting opening and
closing argunents, (4) cross-examning the State's w tnesses, and
(5) reasonably accommopdati ng defendant's preference for obtaining
substitute counsel. Thus, the trial court's observation of
counsel 's performance throughout the proceedi ngs woul d have
satisfied any inquiry into this claimwhich may have been
requi red by defendant's posttrial letter to the court.

C. Cass X Sentencing for Lesser Felonies and MSR

Finally, defendant argues the trial court erred by
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"sentencing" himto the three-year MSR term provided for a d ass
X of fense (see 730 ILCS 5/5-8-1(d) (1) (Wst 2008)).
Specifically, defendant maintains he should instead be required
to serve the two-year MSR termfor Class 2 felonies (see 730 ILCS
5/5-8-1(d)(2) (West 2008)) despite receiving a Cass X sentence
as a recidivist. Defendant argues this result is required by a
pl ain reading of the MSR statute (730 ILCS 5/5-8-1(d) (West
2008)) or, alternatively, by the doctrine of lenity. This court
has rejected these argunents in People v. Smart, 311 IIl. App. 3d
415, 418, 723 N E.2d 1246, 1248 (2000), and People v. Lee, 397
I11. App. 3d 1067, 1069-72, 926 N.E. 2d 402, 404-06 (2010),
respectively. W decline defendant's invitation to revisit this
court's holdings in Smart and Lee. Accordingly, we hold the
court did not err by inposing the MSR term provided for a Cass X
of fense when it sentenced defendant as a C ass X of fender.
I 11. CONCLUSI ON

For the reasons stated, we affirmthe trial court's
judgnment. As part of our judgnment, we award the State its $50
statutory assessnent as costs of this appeal.

Affirnmed.



