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N THE

APPELLATE COURT OF ILLINO S

TH RD DI STRI CT

A . D., 2011
THE PEOPLE OF THE STATE ) Appeal fromthe Crcuit Court
OF ILLINO S, ) of the 9th Judicial Crcuit,
) McDonough County, Illinois,
Pl ai ntiff-Appellee, )
)
V. ) No. 06--CF--163
)
DARRELL RI PPATCE, ) Honorable
) Edward R Danner,
Def endant - Appel | ant . ) Judge, Presiding.

JUSTI CE HOLDRI DGE del i vered the judgnment of the court, with
opi ni on.

Presi ding Justice Carter and Justice O Brien concurred in
t he judgnent and opi nion.

OPI NI ON
The defendant, Darrell Rippatoe, appeals froman order of
the circuit court of MDonough County denying his posttrial
clains of ineffective assistance of counsel and denying his
request for appointnment of new counsel. This is the second tine
that the defendant’s posttrial claimof ineffective assistance of

trial counsel has been brought before this court. W previously



remanded this matter to the circuit court with directions to
conduct an appropriate inquiry into whether new counsel should be
appoi nted to present the defendant’s claimof ineffective
assi stance of trial counsel. People v. Rippatoe, No. 3--07--0646
(2009) (unpublished order under Suprene Court Rule 23).

FACTS

A jury found the defendant guilty of hone invasion (720 ILCS
5/12--11(a)(6) (West 2006)) and resisting or obstructing a peace
officer (720 ILCS 5/31--1(a) (Wst 2006)). At the sentencing
heari ng, the defendant raised allegations of ineffective
assi stance of counsel. The trial judge, Judge Larry Heiser, did
not address the defendant’s clains of ineffective assistance of
trial counsel. The court sentenced the defendant to 6% years for
home invasion and 364 days for resisting or obstructing a peace
officer, the sentences to run concurrently.

In a pro se notion filed after sentencing, the defendant
again raised allegations of ineffective assistance of counsel,
asking the trial court to appoint another attorney to represent
him By this tinme, Judge Heiser had retired and Judge Edward
Danner presided over defendant’s notion. Judge Danner rul ed
t hat, based upon his review of the transcript of the prior
proceedi ngs, there was no nerit to the defendant’s ineffective
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assistance clainms. The trial court then summarily denied the
request to appoint new counsel .

The def endant appeal ed, maintaining that the trial court had
failed to conduct an adequate inquiry into the factual basis of
his pro se ineffective assistance claim See People v. Krankel,
102 11l. 2d 181, 188 (1984). This court reversed and renmanded
the matter to the trial court with directions to conduct an
inquiry into the factual basis of the defendant’s pro se
posttrial clains in order to determ ne whet her new counsel should
be appointed to investigate those clainms. This court held that
the defendant’ s clainms of ineffective assistance could not be
adequately addressed by nerely review ng the transcripts of the
trial.

Following remand fromthis court, the defendant was
transported froma Departnment of Corrections facility to the
McDonough County courthouse where he was brought before Judge
Danner with his | egs shackled together and his arns shackled to a
wai st belt. When asked to raise his right hand to be sworn, the
def endant exhibited extrene difficulty in doing so due to the
presence of the shackles. After some effort to overcone the
wei ght and encunbrance of the shackles, the defendant was able to
raise his right hand sufficiently to swear an oath of truth
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After the defendant successfully raised his right hand, there was
no further nmention of the shackles, which remained on the
def endant throughout the hearing.

The defendant testified that he told his defense counsel
that an individual naned Fl oyd Robi nson could testify that the
def endant had asked himto watch his two-year-old son, Ezekiel,
whil e the defendant went to the alleged victinis house on the day
in question. This testinony would have contradicted the
testinony of the victimand the victims adult son that the
def endant had brought Ezekiel with himto the victims house.

The defendant alleged that counsel did not call Robinson to
testify because of his race. The defendant also testified that
his counsel had failed to ask a nunber of questions of the
prosecution wi tnesses that he had requested be asked.

Attorney Douglas MIler, defendant’s trial counsel, was
called by the court to give testinony regarding his
representation of the defendant at trial. MIller testified that
t he def endant had gi ven himthe nanme of Floyd Robinson as a
potential witness. MIller thereafter arranged for Robinson to
cone to the courthouse during the defendant’s trial. Qutside the
courtroom Ml er asked Robertson if, on the day in question, the
def endant had taken Ezekiel to Robinson’s house so that Robi nson
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could watch the child. Robinson told MIler that he could not be
sure that the defendant had gone to the victim s house while he
was watching the child or if the defendant had picked the child
up before going to see the victim Robinson clained that he
wat ched the child for approximately an hour that day, but he
could not pinpoint the tine of day when he was watching the
child. Mller recalled that both the victimand her son
testified that Ezekiel was with the defendant when he invaded the
victims hone and attenpted to sexually assault her.

Al though Ml ler indicated that he had no concerns about
Robi nson’s credibility as a witness, he decided not to cal
Robi nson to testify because he did not believe that Robinson's
testimony woul d support a claimthat the State’s w tnesses were
not truthful when they testified that Ezekiel was with the
defendant. |In view of the fact that Robinson could not establish
what tinme of day he was watching the child, MIler surm sed that
it was possible the defendant had picked up the child prior to
going to the victims house.

MIler also testified that he deci ded against calling
Robi nson as a wi tness regardi ng Ezeki el because he believed there
was a strategic advantage to the defendant in arguing that
Ezeki el s presence would have nade it highly unlikely that the
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def endant woul d i nvade the victims hone and attenpt to sexually
assault her with his two-year-old son intow Mller testified
that, as he recalled, he had in fact made this argunent to the
jury. Mller further testified that he did not consider

Robi nson’s race in the decision not to call himas a defense

W t ness.

MIler also testified that he did not use the questions that
t he defendant had asked himto pose to prosecution w tnesses
because they were argunentative and unnecessary to the defense.
MIler further testified that he had been an assistant public
def ender for approximately 21 years and had tried 40 to 50 jury
trials.

After MIler testified, the defendant was allowed to
guestion MIler. The defendant asked two questions of Ml er,
bot h of which addressed a conversation between the defendant and
M|l er regardi ng Robinson’s potential testinony.

At the conclusion of the testinony, the trial court sought
argunent fromthe Assistant State's Attorney, fromMIler, who
made note of the difficulty in arguing his own ineffectiveness,
and fromthe defendant, who presented a brief argunment on his own
behal f. The trial court then ruled that the defendant’s clains
of ineffective assistance of counsel did not warrant appoi ntnent
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of new counsel. The court determ ned, based upon the testinony
of the defendant and MIller, that there was no indication that
MIller's performance had been deficient. The court found that
t he substance of Robi nson’s proposed testinony woul d not have
conclusively indicated that, at the tine of the alleged hone

i nvasi on, Ezekiel was with Robinson and not, as the victim had
testified, with the defendant. The court also found there was a
strategic reason not to call Robinson as a w tness, noting that
it preserved MIler’'s ability to argue that the defendant woul d
not have conducted a hone invasion and sexual assault with his
child present. Mreover, the court found no support for the
defendant’s claimthat MIller refused to call Robinson as a

W t ness because of his race.

At one point in the proceedings, the trial judge comented
that, in his previous personal experience with attorney MIler
the judge had never known MIler to be deficient in his
performance. The judge then recalled a case where Mller’s
representation of a particul ar defendant had, in the opinion of
Judge Danner, effectively gotten a not guilty verdict for a
def endant who was probably guilty. Specifically, Judge Danner

observed as foll ows:



"The court has, in over 30 years, has had

[ sic] experience of seeing w de ranges of
ability of various counsel. This court did
sit here in 2007 and had [sic] opportunity
fromtinme to tinme and occasion to occasion to
observe M. M|l ler conduct court on behalf of
his clients. The court’s previous experience
with M. MIler has been that he customarily
was acquainted with his cases. D d |egal
research. Asked questions. Actually, |
remenber one case M. MIler conducted in
front of me that I knew, as well as | was
sitting on the bench, there had been a fell ow
t hat wal ked out of the door with a couple of
packs of tobacco, but it could not be shown
with the identification marks and | found the
def endant not guilty, who was a habi tual
shoplifter over here at McDonough County, but
M. MIler had done sone excellent research
tal ki ng about the act with specificity the
itens comng froma particul ar establishnent.
This court found M. MIler to be a
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respect abl e nmenber of the Bar, and officer of
the Court, and to have always been candid
with this court."”
The trial judge then announced his finding that the
defendant had failed to establish the need to appoi nt new counsel
to further investigate the defendant’s ineffective assistance of

counsel cl ai ns.

ANALYSI S

On appeal, the defendant raises two clains of reversible
error by the trial court: (1) permtting himto be in shackles
t hroughout the hearing on his posttrial claimof ineffective
assi stance of counsel; and (2) referring to defense counsel’s
performance on other matters before the court in ruling that the
defendant’ s al |l egations of ineffective assistance of counsel were
insufficient to require appointnent of new counsel.

As a prelimnary matter, we note that neither of these two
al l egations of error was raised by objection during the hearing.
Odinarily, an issue is forfeited on appeal if it was not raised
inthe trial court through both a contenporaneous objection and a
witten notion. People v. Enoch, 122 Ill. 2d 176 (1988); People
v. Allen, 222 1l1. 2d 340, 350-51 (2006). 1In order to overcone a
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claimof forfeiture, we nust determ ne whether the alleged errors
can be reviewed under the so-called "plain-error doctrine.”
People v. Hillier, 237 1l1. 2d 539, 542 (2010). This doctrine
proceeds in tw steps. First, we nust determ ne whether a clear
and obvious error occurred. People v. Piatkowski, 225 Ill. 2d
551, 565 (2007). If we find that an error occurred, we nust then
determ ne whether the error was reversible. There are two ways
to determ ne whether the error constituted reversible error.
Reversi bl e error occurs "when (1) a clear or obvious error
occurred and the evidence is so closely balanced that the error

al one threatened to tip the scales of justice against the

def endant, regardl ess of the seriousness of the error, or (2) a
cl ear or obvious error occurred and that error is so serious that
it affected the fairness of the defendant’s trial and chall enged
the integrity of the judicial process, regardless of the

cl oseness of the evidence." Piatkowski, 225 IIl. 2d at 565. 1In
the first instance, the defendant nust show that he was
prejudiced by the error, i.e., the evidence was so closely

bal anced that the error threatened to ? ¢ip the scal es of

justice’ ? against him Piatkowski, 225 IIl. 2d at 565 (quoting
People v. Herron, 215 Ill. 2d 167, 186-87 (2005)). In the second
i nstance, however, the defendant nust show that the error was so
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serious that it affected the fairness and integrity of the
proceedi ng "regardl ess of the strength of the evidence."
(I'nternal quotation marks omtted.)(Enphasis omtted.) 1d. at
565.
1. Shackling

It is well established that shackling a defendant in a
crimnal case is to be avoi ded unl ess absol utely necessary
because such a drastic neasure: (1) tends to prejudice the jury
agai nst the defendant, by negating the presunption of innocence;
(2) restricts the defendant’s ability to assist his counsel
during trial; and (3) offends the dignity of the judicial
process. People v. Boose, 66 Ill. 2d 261, 265 (1977); People v.
Udiales, 225 II1. 2d 354, 415 (2007). Even in a posttrial
proceedi ng, where there is no jury, any unnecessary restraint of
a defendant is inpermssible because it denmeans both the
def endant and the judicial process. People v. Alen, 222 1l1. 2d
340, 346 (2006). As such, it is error for a court to order or
permt a defendant to be shackled at any point in a crimnal
proceedi ng unl ess the court has conducted a hearing in which it
determ nes a manifest need for such restraints. Boose, 66 II].
2d at 265-66; Allen, 222 11l. 2d at 367. There are several
specific factors that nust be considered by the trial court to
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determ ne whether there is a manifest need for restraining a

def endant during a court proceeding. Boose, 66 Ill. 2d at 266-
67. Failure by the trial court to consider the Boose factors is
cl ear and obvious error. Urdiales, 225 Il1. 2d at 415-16; Boose,
66 I11. 2d at 267.

Here, the trial court erred in failing to conduct an inquiry
into the need for the defendant to be shackl ed during the hearing
on his posttrial notion. Having determ ned that clear and
obvious error did, in fact, occur, we nust determ ne whether the
error constituted reversible error under the plain-error
doctrine. Proceeding to the first test to determ ne whether a
cl ear and obvious error is reversible, we note that the defendant
has not argued that the evidence adduced at the hearing on his
posttrial notion was closely bal anced. Therefore, the first test
does not apply. The defendant nust, therefore, establish that
hi s bei ng shackl ed during the hearing on his pro se notion was so
serious in nature as to have affected the fairness of the
proceedi ngs and challenged the integrity of the judicial process.
The burden of persuasion on the question |ies wth the defendant.
Pi at kowski, 225 IIl. 2d at 565 (citing People v. Herron, 215 11|

2d 167, 187 (2005)).
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The defendant argues that his participation at the hearing
on his pro se notion while shackl ed, including giving testinony,
guestioning a w tness and addressing the court in argunent, was
fundanmental ly unfair and clearly deneaned the dignity of the
judicial process. The defendant points to his extrene difficulty
inraising his right hand to take the oath of truth as a vivid
exanpl e of how unfair and deneaning to the dignity of the
proceedi ngs the shackles were. He maintains that questioning
W tnesses, giving testinony, and presenting argunent, all while
his | egs were shackl ed together and his arns were shackled to his
wai st, made a nockery of the proceedings. W agree.

The State maintains, however, that there is no indication
that the trial judge was negatively influenced by the fact that
t he defendant was shackled. People v. Jackson, 205 IIl. 2d 247
(2001) (the law presunes a judge is inpartial, even under strong
provocation). Thus, the State further maintains, the defendant
has failed to establish that the fairness of the proceedi ngs was
inpaired or the integrity of the judicial process was inpaired.
We di sagree. There can be no doubt that shackl es inpose physical
burdens, pains, and restraints that tend to confuse and enbarrass

a defendant, burden his nental faculties and thereby materially
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abridge and prejudicially affect his constitutional rights. Deck
v. Mssouri, 544 U S. 622, 631 (2005).

Where a defendant is forced to appear pro se, take an oath,
testify, question wtnesses, and present his argunents to the
court all while shackled, w thout any consideration by the trial
judge of the necessity for the shackles, the integrity of the
judicial process is greatly deneaned. There can be no doubt that
the defendant’s ability to act on his own behalf is severely
di m ni shed. Moreover, there can be no doubt that the integrity
and dignity of the judicial proceedings was deneaned where one of
the participants had to conduct hinself throughout the hearing
whi | e bound hand and feet for no apparent reason and w thout even
an inquiry into a need to be restrained. W find, therefore,
that it was plain and reversible error for the trial judge to
require the defendant to participate in these proceedings while
in shackles. The matter is reversed and renmanded to the circuit
court for further proceedings wherein the trial court will nmake a
proper determ nation regarding the need to have the defendant
participate in a hearing on his pro se notion while shackled, and
if there is no mani fest reason to do so, the defendant should be
allowed to proceed in a manner that will not adversely affect the
integrity of the judicial process.
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2. Of-record Findings

Al though our finding that the trial court commtted
reversible error in allowng the hearing to proceed while the
def endant was shackled is sufficient to warrant remand for a new
hearing, we find it necessary to address the defendant’s argunent
that the trial judge erred in considering his off-record
know edge of defense counsel’s performance in other cases in
deciding the defendant’s claimof ineffective assistance of
counsel. Again, we note that the defendant forfeited the issue
on appeal and we cannot review the matter unless it is deened to
be plain error. Hllier, 237 1l1. 2d at 544-45.

W find that the trial court’s reliance upon its own
observations of Mller’'s performance in other matters was cl ear
error. See People v. Steidl, 177 II1l. 2d 239, 266 (1997)
("[d]eliberations of the court nust necessarily be limted to the
record before it"); People v. Daneron, 196 IIl. 2d 156, 171-72
(2001) (? <a determ nation nmade by the trial judge based upon a
private investigation by the court or based upon private
know edge of the court, untested by cross-exam nation, or any of
the rules of evidence constitutes a denial of due process of
law ")(quoting People v. Wallenberg, 24 1l1. 2d 350, 354
(1962)).
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O particular relevance in the instant matter is Steidl,
where our suprene court found a trial court engaged in reversible
error when it commented as foll ows:

? Petitioner’s trial counsel has
appeared before [this court] on nunerous
ot her occasions involving both crimnal and
civil cases and has effectively represented
clients. 1In a serious felony case tried
before this Court, the Court recalls a
def endant being found not guilty by a jury
al t hough the evidence agai nst the defendant
was substantial. The result was probably
attributable to counsel’s tactics in
presenting the case to the jury.

The court is also aware of a hom ci de
case tried by petitioner’s trial counsel to a
jury in Vermllion County, Illinois. In that
case, the defendant was found not guilty by
jury in spite of eyewitness testinony. A
result, again, probably attributable to trial
counsel’s tactics.” " Steidl, 177 1l1. 2d at
265.
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We cannot help but note the striking simlarity between
Judge Danner’s conments in the instant matter and the conmments
whi ch constituted reversible error in Steidl.

Having found that the trial judge commtted error in
commenting on his personal know edge of MIler’'s performance in
other matters before him we nust still determ ne whether the
error constituted reversible error. W find that the defendant
has not established that the trial judge's error affected the
fairness of the proceedings or challenged the integrity of the
judicial process. Although a judge errs in considering facts
outside the record, that error is harm ess when a review ng court
can safely conclude that consideration of the facts outside the
record did not affect the result. People v. Jennings, 364 II1.
App. 3d 473 (2005). Here, unlike in Steidl, where no evidentiary
heari ng took place, we may concl ude that Judge Danner’s musings
and rem ni scences about MIller’s performance on other cases did
not affect his ruling.

In Steidl, unlike in the instant matter, there was no
evidentiary hearing, making the judge’'s personal know edge of
trial counsel’s performance the only basis on the record for its
determ nation that counsel provided conpetent representation
Steidl, 177 Il1l. 2d at 265-66. Here, the record includes the
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testimony of both the defendant and his trial counsel. On
review, we may determ ne fromthe conplete record, absent Judge
Danner’s i nappropriate nmusings, that M|l er provided conpetent
representation. The record supports a finding that the decision
not to call Robinson as a wtness was a matter of trial strategy.
Wiile it was clear and obvious error for the trial judge to
consi der his personal know edge of MIler’s performance on other
matters, the defendant has failed to establish that he was
prejudiced by the trial judge s error.
CONCLUSI ON

The trial court erred at the hearing on the defendant’s
posttrial notion, both by allow ng the defendant to remain
shackl ed t hroughout the proceedi ng without a determ nation that
shackl es were necessary and by commenting upon the court’s
personal know edge of defense counsel’s performance in other
matters before the court. Wiile both actions by the trial court
were erroneous, the defendant established reversible error only
on the shackling issue. The matter is remanded to the circuit
court for further proceedings wherein the trial court will nmake a
proper determ nation regarding the need to have the defendant
participate in a hearing on his pro se notion while shackled. If
there is no mani fest reason for the defendant to be shackled, a
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new hearing shall be held on the defendant’s claimof ineffective
assi stance wherein the trial court is instructed, once again, to
conduct an inquiry into the factual basis of the defendant’s pro
se posttrial clains in order to determ ne whether new counsel
shoul d be appointed to investigate those clai ns.

Reversed and remanded with directions.
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