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OPINION

Following a bench trial, Brandon McCarter was convicted of murder, aggravated
kidnapping, armed robbery, aggravated vehi cular hijacking, and concealment of homicidal
death. Thedefendant challengesadl five of hisconvictions, only two of which wefind cannot
stand. We reverse the defendant’s conviction for armed robbery because we find no
admissible evidence to establish that the victim was ever robbed. Because we reverse the
armed robbery conviction, we vacated the judgment of conviction entered on count V111 for
aggravated kidnapping, based on the commission of armed robbery. However, the defendant
was found guilty of six counts of aggravated kidnapping, with the five remaining counts
merged in count VI1II. Weremand to the circuit court to enter judgment on agood aggravated
kidnapping count. Wereversethe defendant’ s conviction for aggravated vehicular hijacking
where no evidence was presented that the defendant ever deprived the victim of possession
of hiscar.

BACKGROUND

Defendant Brandon McCarter was charged in a 14-count indictment with murder (5
counts), armed robbery (1 count), aggravated vehicular hijacking (1 count), aggravated
kidnapping (6 counts), and concea ment of homicidal death (1 count). Thechargesaroseafter
the body of Tyree Bias was discovered in a burning car in awooded area in Chicago. The
defendant was charged, along with hisbrother Jamie M cCarter, with the murder of Bias. We
affirmed Jamie McCarter’ s conviction following a separate jury trial. People v. McCarter,
385 11I. App. 3d 919 (2008). The instant defendant was convicted of all charges following
a bench trial. He received consecutive sentences on each of his convictions. 35 years for
murder, 10 yearsfor armed robbery, 10 yearsfor aggravated vehicular hijacking, 10 yearsfor
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aggravated kidnapping, and 5 years for concealment of homicidal death. The following
evidence material to this gppeal was introduced at histrial.

Around 6 am. on July 8, 2003, Vanessa Jackson wasin her car delivering newspapers
near the intersection of 137th Street and Wentworth Avenue in Chicago. Ms. Jackson
observed a dark car parked on agravel road, blocking her way, causing her to drive around
the car. She saw three men in the car, one man in each front seat and one man seated behind
the driver. She later saw two men standing alongside the car. One man had a T-shirt pulled
up over his head, and the other man was wearing a hooded sweatshirt. A few minutes later,
Ms. Jackson saw the two men running across afield and, about 15 minutes after that, Ms.
Jackson saw the men at anearby pay phone. Ms. Jackson was unableto identify ether of the
men

Around 6:30 am. on July 8, 2003, Officer Reilly responded to acall regarding a brush
fire at 136th Street and Wentworth. Tire tracks led north into awooded area where a black
car was found crashed through afenceinto the brush. The car and the surrounding brush had
caught fire. The source of the fire was later determined to be the car itself. Tyree Bias's
severdy burnt body was found in the driver’s sesat.

Later that day, Sergeant Daniel Dempsey met with Bias's girlfriend Lakesha Johnson.
Ms. Johnson admittedly lied to Sergeant Dempsey when shetold himthat Biasleft her house
between 7:30 and 8:00 a.m. that morning. After meeting with Ms. Johnson, Sergeant
Dempsey learned that Bias had died of a gunshot wound to the back of the head. Sergeant
Dempsey reexamined the scene and found awad of burnt money in Bias's car.

On July 15, Ms. Johnson was brought into police custody and questioned about Bias's
death. After being in custody for around 72 hours, Ms. Johnson gave both a written and
videotaped statement to Assistant State’s Attorney (ASA) Patrick Enright. In her written
statement, Ms. Johnson told ASA Enright that Biaswasadrug deal er. She explained that the
defendant and Bias were rival drug dealers who were not getting dong. Five days before
Bias's murder, the defendant told Ms. Johnson that he was going to get her a car. The
defendant said to Ms. Johnson, “that if things got bad with Tyree [Bias| when they were
going to take what they needed, he was going to take care of business.” Ms. Johnson
explained in her written statement that she understood the defendant’ s statements to mean
that the defendant was going to shoot Bias and take his money. On July 6, Ms. Johnsontold
the defendant that Bias was coming home from jail later that day. On July 7, the defendant
said to Ms. Johnson, “it's almost time for you to get that car” and “it's going down
tomorrow.” Ms. Johnson explained that she understood these statements to mean that the
defendant was going to rob and kill Bias.

In her written statement, Ms. Johnson also described what she saw the morning of July
8, 2003. Around 5:15 am., Bias left her home. About 10 minutes later, Ms. Johnson saw
Bias pull back into her driveway. She then saw the defendant’ s brother, Ernest McCarter,
park his car infront of her house. The defendant and a second brother, Jamie M cCarter, got
out of Ernest McCarter’s car and approached Bias's car. Jamie McCarter was holding a
handgun, and the defendant was holding what appeared to be a sawed-off shotgun. The
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defendant and Jamie McCarter were both dressed in black, hooded swesatshirts. The
defendant got into the passenger seat of Bias's car and Jamie McCarter sat behind Bias,
pointing hisgun at the back of Bias' s head. Bias then backed out of the driveway and drove
away.

Finally, Ms. Johnson recited, in her written statement, the contentsof aconversation she
had with the defendant and Jamie M cCarter two days after thekilling. Jamie McCarter said
“did you seethat bitch flinch when | shot him” and admitted that he shot Biasin the back of
the head while Bias was in the car. Jamie McCarter also told Ms. Johnson that he and the
defendant placed Bias' sfoot on the gas pedd, put the car in drive, ran to the park, and went
to apay phone. Jamie McCarter later altered his story. He told Ms. Johnson that they were
standing outside of Bias's car when he shot Bias. Jamie McCarter also claimed to Ms.
Johnson that he had taken $3,000 from Bias.

At trial, Ms. Johnson testified that she fabricated the story in her written statement
because she was threatened by the police. She was repeatedly impeached by the State with
the testimony she gave at Jamie McCarter’ strial and with her prior statementsto the police.
Ms. Johnson’ s entire written statement that she gaveto ASA Enright was admitted, without
adefenseobjection, under section 115-10.1 of the Code of Criminal Procedure of 1963. 725
ILCS 5/115-10.1 (West 2008).

Gerard Jimerson was aso questioned by the police and testified on behalf of the State.
At trial, he acknowledged that after he spoke to an assistant State’'s Attorney, he was
relocated and provided with a month’ s rent and security deposit. On the morning of Bias's
death, Mr. Jimerson was awakened at his home on 127th Street by the defendant and Jamie
McCarter. The defendant told Mr. Jimerson that he had thrown drugs and a gun away while
running from the police and needed a ride home. Mr. Jimerson drove the defendant and
Jamie McCarter home. Mr. Jimerson also testified that a couple of days later, the defendant
and Jamie McCarter were both crying and told him that “the hanging come before the
catching, and he is not about to do a hundred years in jail.” The defendant also told Mr.
Jimerson that before he got caught for murdering Bias, he would kill Mr. Jimerson and his
family.

Ernest McCarter gave the police written and videotaped statements after being heldin
custody for several days. On cross-examination at the defendant’s trial, Ernest McCarter
testified that the police promised not to charge him with murder if he agreed to testify againgt
the defendant and Jamie McCarter. On direct, Ernest McCarter testified that the defendant
and Bias were members of rival gangs that were at war. Around 7:30 or 8 am. on the
morning of Bias's murder, Mr. Jimerson, along with the defendant and Jamie McCarter,
arrived at Ernest McCarter’s house. Ernest McCarter testified that Jamie McCarter placed
a.38-caliber handgun under hismattress. Later that day, the defendant told Ernest McCarter
that hegot a“trophy.” Ernest McCarter explained that getting a“ trophy” meant that someone
from arival gang had been killed. The defendant told Ernest McCarter that Bias was the
trophy.

Ernest McCarter also testified that the defendant told him about the events surrounding
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Bias's murder. The version testified to by Ernest McCarter, however, differed from the
version contained in Ms. Johnson’ s written statement. The defendant told Ernest McCarter
that heand Jamie M cCarter flagged down Biasin hiscar. The defendant and Jamie M cCarter
convinced Bias to drive them around to look for drugs they lost and then Jamie McCarter
shot Bias in the back of the head near aside street in Riverdale. The defendant and Jamie
McCarter jumped out of the car, which sped forward and crashed through a fence. The
defendant left his shirt in Bias's car, so the defendant jumped the fence to retrieve his shirt
but set the shirt on fireinstead. The defendant and Jamie M cCarter ran to a pay phoneto call
Mr. Jimerson. They walked to Mr. Jimerson’s house, who drove them home.

The defense did not present any witnesses. Thetrial judge found the defendant guilty on
all charges. This appeal followed.

ANALYSIS

The defendant raises six issues, challenging each of his five convictions and the
admission of Ms. Johnson’s prior inconsistent statement: (1) he was not proved guilty of
murder beyond a reasonable doubt because the State's witnesses testimonies were
inconsistent and unreliable; (2) plain error was committed by the admission, as substantive
evidence, of portions of Lakesha Johnson's prior inconsistent statement containing
inadmissible hearsay and inadmissiblelay witness opinions; (3) hewas not proved guilty of
armed robbery because the only evidence proving a robbery occurred was an inadmissible
hearsay statement in Ms. Johnson’ sprior inconsi stent statement; (4) hewasnot proved guilty
of aggravated kidnapping because the asportation was incidental to the other crimes
committed by the defendant; (5) he was not proved guilty of aggravated vehicular hijacking
because no “taking” of the victim’s car within the meaning of the statute occurred; and (6)
concealment of homicidal death was not proved beyond a reasonable doubt because no real
concealment occurred and the State failed to prove every allegation of the charge in the
indictment. We address the issues in the order raised by the defendant.

1. Evidence of Murder

The defendant first contends that the failure of the State’ s witnesses to promptly come
forwardwithinformation rel ated to Bias' smurder renderstheir testimony unworthy of belief.
Each of the witnesses provided information to the police only &ter being arrested. The
defendant specifically pointsout that L akesha Johnson denied she knew anything about the
murder when she was first questioned by police on the day Bias' s body was discovered. A
week passed before she gave her written statement incriminating the defendant to the police
following her arrest. Thedefendant arguesthe surrounding circumstancesmaketheevidence
provided by each of the witnesses not credible, which provides grounds for reversal under
People v. Charleston, 47 I1l. 2d 19 (1970).

Thedefendant also arguesM s. Johnson, Ernest M cCarter, and Mr. Jimerson had motives,
opportunities, and time to fabricate their testimony, all of which underminesthe credibility
of their testimony to the point that reasonable doubt remains. The defendant directs our
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attention to People v. Smith, 185 Ill. 2d 532 (1999), for support on this point.

Finally, the defendant argues that unbelievable testimony was given by Ms. Johnson,
Ernest M cCarter and Mr. Jimerson because each witnesswasi mpeached numeroustimesand
gaveinconsistent and contradictory accounts of the eventsleading up to Bias'smurder. The
defendant points out that Ernest McCarter’ s testimony about where and how the defendant
got into Bias's car differed from the account in Ms. Johnson’ s handwritten statement. The
defendant argues that the inconsistencies in the evidence provided by the State’ s witnesses
are irreconcilable, which compels reversal.

It is not the function of this court to retry the defendant. People v. Tenney, 205 Ill. 2d
411, 428 (2002). It falls within the province of the trier of fact to judge the credibility of
witnesses, resolve conflictsin the evidence, and draw conclusions based on al the evidence.
People v. Titone, 115 Ill. 2d 413, 422 (1986). A reviewing court will not substitute its
judgment for that of the trier of fact on these matters. People v. Ortiz 196 IlI. 2d 236, 259
(2001). Onreview of aguilty verdict, areviewing court asksonly if any rational trier of fact
could have reached the same conclusion viewing the evidence in thelight most favorable to
the prosecution. 1d. The findings and judgment will not be reversed unless the evidence is
so improbable as to create reasonable doubt of the defendant’s guilt. Id. A reviewing court
must consider all of the evidence submitted at the original trial to resolve the question of the
sufficiency of the evidence. People v. Olivera, 164 I1l. 2d 382, 393-94 (1995).

That one witness's testimony contradicts the testimony of other prosecution witnesses
doesnot render each witness' stestimony beyond belief. See Peoplev. Cunningham, 212 II.
2d 274, 283 (2004). The trier of fact is free to accept or reject as much or as little of a
witness stestimony asit pleases. Peoplev. Logan, 352 11l. App. 3d 73, 81 (2004); People.
Goodar, 243 11I. App. 3d 353, 357 (1993) (affirming a conviction even though there were
discrepancies between the accounts given by several witnesses). It is sufficient if all of the
evidence taken together sdtisfies the trier of fact beyond a reasonable doubt of the
defendant’ s guilt. People v. Jackson, 232 I1l. 2d 246, 281 (2009).

A conviction, supported by a substantively admitted prior inconsistent statement, may
be upheld even though a witness recants on the stand the prior inconsistent statement
admissible under section 115-10.1 of the Code of Criminal Procedure of 1963 (725 ILCS
5/115-10.1 (West 2008)). People v. Craig, 334 IIl. App. 3d 426, 439 (2002). “[T]here are
no ‘suspect categories’ of properly admitted evidence that require a different standard of
appellate review. [Citation.] *** In other words, when a defendant is convicted and then
appeals, one standard of review applies to al evidence.” Id. A properly admitted prior
inconsistent statement under section 115-10.1 is, by virtue of itsadmissibility, reliable and
voluntary. Peoplev. Morrow, 303 111. App. 3d 671, 677 (1999). Thetrier of fact may consider
aprior inconsistent statement introduced as substantive evidenceunder section 115-10.1 the
sameasdirect testimony by that witness. Thetrier of fact isfreeto accord any weight to such
properly admitted statements based on the same factors it considers in assessing direct
tesimony. Id. “Once ajury or trial court has chosen to return a guilty verdict based upon a
prior inconsistent statement, areviewing court not only is under no obligation to determine
whether the declarant’ stestimony was* substantially corroborated’ or ‘ clear and convincing,’
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but it may not engage in any such analysis.” (Internal quotation marks omitted.) (Emphasis
inoriginal.) Morrow, 303 I1l. App. 3d a 677 (quoting Peoplev. Curtis, 296 I1l. App. 3d 991,
999 (1998)).

Charleston and Smith, the cases the defendant places great reliance upon, are
distinguishable from the facts here.

In Charleston, our supreme court reversed thedefendant’ s conviction following a bench
trial. Charleston, 47 1ll. 2d at 20. The defendant was convicted of armed robbery and
attempted rape. An off-duty officer came upon the assault after he heard the victim’'s
screams. |d. The assailant fled after the officer fired his gun, first as awarning, then at the
fleeing assailant. Id. The victim gave a thorough description of the assailant to the
responding police officers. Thevictim stated “ shewould know him if she saw him again.”
Id. at 21. Thevictim, however, failed to tell the officers*that shehad goneto school with her
assailant, knew him and hisname, and that hewas afriend of her husband.” Id. Thevictim’'s
explanation for her failure to give the responding officers the complete information she
possessed was inconsi stent with her subsequent conduct. The victim explained her behavior
“in concealing the identity of her assailant for amost a week” by claiming a fear of the
defendant. Id. at 22. “ ‘| wasscared. | figuresthat if hewere bold enough to grab me he knew
me. He will get me again.” ” 1d. Yet, her fear of the defendant did not dissuade her from
identifying the defendant in alineup six days after the alleged assault. Charleston, 47 I11. 2d
at 22. Thevictim’ sdenial that she had ever seen the defendant with her husband or had ever
spoken with him was directly contradicted by the testimony of others. The defendant, his
fiancée, and another defense witnesstestified they had shared drinkswith the victim and her
husband about three months before the alleged assault. 1d. The defendant’s alibi defense,
supported by two witnesses, was not directly challenged. 1d. Notably, the victim’ shusband
did not testify. I1d. The evidence in Charleston triggered the court’s duty to set aside a
conviction where reasonable doubt remains. “ *We atach great weight to the findings of the
trier of fact, including his appraisal of the credibility of the witnesses, but they are not
conclusiveand it isour duty to set aconviction aside wherethe evidenceis so unsatisfactory
asto raise areasonable doubt of adefendant’ sguilt.” ” Charleston, 47 1I. 2d at 22 (quoting
Peoplev. Reese, 34 111. 2d 77, 80 (1966)). Based on the nature of the evidence presented in
Charleston, we are unpersuaded that the supreme court’ sdecision inthat case, apart fromthe
general statement regarding when aconviction may be set aside, provides any guidancein
the case before us.

In Smith, our supreme court reversed ajury’ sguilty verdict. Smith, 185111. 2d at 534. The
State’ s case in Smith hinged upon a single witness, who provided the only direct evidence
linking the defendant to the crime. 1d. at 542. Importantly, the crucial witness contended that
the shooting, which resulted in the victim’s death, occurred when the defendant and the
victim were alone together. 1d. However, at least three other witnesses testified that the
defendant was a ways with them up to and including the time of the shooting. Id. at 543.
There were ad so numerous other reasons to question thewitness's credibility, including her
out-of -court admission, which she denied on the stand, that she used drugs every day. Id. at
544. The witness also “did not tell the police that she had witnessed the shooting until two
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days later, when she found her sister at the 51st Street police station under suspicion of
involvement with the murder.” 1d. Finally, the boyfriend of her sister was an “alternaive
suspect” in the murder. 1d. Ultimately, the court conduded that “given the serious
inconsistenciesin, and the repeated impeachment of, [the witness' 5] testimony, we find that
no reasonable trier of fact could have found her testimony credible.” 1d. at 545. The court
noted: “[T]he circumstantial evidence tending to link defendant to the murder merely
narrowed the class of individuals who may have killed the victim, without pointing
specifically to defendant.” Id. Once again, we find the nature of the evidence presented in
Smith to be dissimilar to the evidence in the case before us.

Here, Ms. Johnson’ swritten satement aloneprovided substantial incriminating evidence
that the defendant was involved in the murder of Bias. See Peoplev. Thomas, 354 111. App.
3d 868, 878-79 (2004). In addition to Ms. Johnson’s written statement, Mr. Jimerson and
Ernest McCarter implicated the defendant. Ms. Jackson'’s testimony, which the defendant
does not challenge, largely corroborated, at least circumstantially, the accounts provided by
Ms. Johnson and Ernest McCarter that the defendant, while armed with aweapon, forcibly
entered Bias's car and drove off. Unlike Charleston and Smith, this case did not turn on a
single witness presented by the prosecution. Unlike Smith, the direct and circumstantial
evidence beginning with the events at Bias's home pointed specifically to the defendant in
the murder of the victim. See People v. Hall, 194 11I. 2d 305, 333 (2000).

Nor isthisacase in which the conflicts in the testimony were so numerous, confusing,
and contradictory asto rai se reasonabl e doubt of the defendant’ s guilt. See Peoplev. Hister,
6011l. 2d 567, 571 (1975) (the testimony of each of thetwo eyewitnesseswereso remarkably
different that it was “obvious that one or both of the witnesses was grossly mistaken or
untruthful” and the record was so “replete with other instances of inconsistent testimony
relating*** the description [of the co-defendants], thenumber of personswith them, thetype
of automobilethey were driving, who was armed and with what type of weapon, what other
witnesses were present *** the sequence and location of the events leading up to the
shooting, and the number of shots fired”). Nor do we find the testimony of the State's
witnesses so contradictory that such evidencefallsto thelevel of palpableimprobability and
incredulity. See Peoplev. Lindsey, 73 1ll. App. 3d 436, 447 (1979) (where akey witness's
mental history was erroneously kept from thejury and the physical evidence contradicted the
witness' sclaim that two girlswere raped (later found to be virgins), that a stabbing occurred
(unsupported by evidence), that a strangulation by rope occurred (for which there was no
evidence), and there was no signs of a claimed aggravated assault, |eft the reviewing court
“with grave and substantial doubt of guilt”).

Rather, the facts in this case are most similar to those in People v. Logan, 352 I11. App.
3d 73 (2004). In Logan, the defendant was convicted of murder for shooting two men by a
pay phone, fatally woundingone. Id. at 74-75. The State’ s primary witness, after first telling
several different stories, provided the police with awritten statement detailing her presence
with the defendant when he committed the murder. Id. a 74-76. There was also
corroborating evidence linking the defendant to the car driven by the assailant. Id. at 78. At
trial, the State€'s primary witness recanted her prior written statement and grand jury
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tesimony, which were substantively admitted into evidence under section 115-10.1. Id. at
79. Although the murder victim’s companion testified he was “ ‘positive’ ” the defendant
was not the person that shot him and the victim, he was not sure he could identify the shooter
if hesaw him again. Id. at 78-80. The defendant was convicted of murder, and the gppellate
court affirmed. Id. at 81. “[ T]hejury obviously found [the State' s primary witness's] pretrial
statement and grand jury testimony implicating defendant more credible than her trial
testimony, and we will not substitute our judgment therefor.” Id. at 80. The court concluded
that the witness's prior statements, admitted under section 115-10.1, were a one sufficient
tosustaintheguilty verdict. 1d. Inaddition, corroborating evidencesupported the conviction.
Id. That one shooting victim testified hewas*® positive” the defendant was not the shooter did
not compel reversal. “Itisfor thetrier of fact to resolveany incons sencies in thetestimony,
and the trier of factisfree to accept or reject as much or aslittle asit pleases of awitness's
testimony.” 1d. at 80-81.

Like Logan, thetrier of fact here obviously found Ms. Johnson’s prior statement more
credible than her trial testimony. In explaining its verdict, thetrial court stated:

“Right now [Ms. Johnson] doesn’t want to get involved for the most part, denies
everything, and certainly is impeached, but looking at her memorialized testimony
of how shelaysthe facts*** in the detail that she provided it in light of the detail of
the unbiased witnesses, and it’ s the Court’ s position that the pieces of the puzzleall
fit together.” (Emphasis added.)

The tria judge was free to ignore Ms. Johnson’s testimony at trial in favor of her prior
inconsistent statement, introduced as substantive evidence, that incriminated the defendant
inBias smurder. SeePeoplev. McCarter, 385111. App. 3d 919, 936 (2008) (Jamie McCarter
decision) (Ms. Johnson' sstatement that she saw thedefendant and JamieM cCarter *“holding
Bias at gunpoint and entering his car within an hour of when the murder” occurred, along
with testimony from other witnesses, supported the jury’ s verdict of guilty of murder).

While the defendant correctly points out that Ms. Johnson’s memorialized statement
describing the defendant and Jamie McCarter’ sinitial encounter with Bias differsfrom the
testimony of Ernest McCarter, this does not mean the trier of fact had to throw his handsin
the air on whom to beieve. Once again, the trier of fact was free to place the greatest
importance on thetestimony, shared by Ernest M cCarter and M s. Johnson, that the defendant
encountered Bias at Bias's home. Logan, 352 11I. App. 3d at 80-81; People v. Williams, 256
1. App. 3d 370, 373 (1993) (affirming defendant’s conviction after trid court explicitly
stated that it believed the testimony of one officer over the conflicting testimony of another
officer); People v. Hoffman, 45 1. 2d 221, 226 (1970) (rejecting the defendant’ s argument
that the defendant was not proven guilty beyond areasonable doubt in light of testimony of
defense witnesses that contradicted the arresting officers' testimony). Certainly, if the trial
court accepted only theevidencefrom Ms. Johnson’ swritten prior inconsi stent statement that
was consistent with Ernest McCarter’ s testimony, such evidence supported the defendant’ s
conviction. McCarter, 385 I1l. App. 3d at 936.

In sum, there is little in the defendant’s challenges to the testimony of all three
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prosecution witnesses that compels us to question the guilty finding by the trier of fact.
Taking all of the evidence in the light most favorable to the prosecution, we cannot say that
no rational trier of fact could have found credible portions of the testimony of the three
prosecution witnesses, consistent with the other incriminating evidence, such that the
essential elements of murder were proved beyond a reasonable doubt. The evidence was
more than sufficient to support the defendant’ s murder conviction.

2. Admissibility of Prior Inconsistent Statement

The defendant contendsthat portions of L akesha Johnson’ s handwritten statement were
inadmissible hearsay. Although the defendant’s counsel raised this issue in his posttrial
motion, in order to preserve an issue for appeal, a defendant must dso object at trial.
Omission of either step resultsin forfeiture. People v. Woods, 214 111. 2d 455, 470 (2005).
The defendant forfeited the issue here by failing to object at trial. The defendant argues,
however, that the error is subject to review under the plain error doctrine and his claim of
ineffective assistance of counsd.

The plain error rule is intended as a means of meliorating the harshness of the strict
application of the forfeiture rule. People v. Howell, 60 Ill. 2d 117, 120-21 (1975). Theplain
error doctrine permits a reviewing court to address an unpreserved error when (1) the
evidence is so closely balanced that a clear and obvious error alone threatened to tip the
scales of justice against the defendant, or (2) an error so serious occurred that it affected the
fairness of the defendant’ s trial and challenged the integrity of the judicial process. People
v. Herron, 215 11l. 2d 167, 178-79, 186-87 (2005).

To prevail onanineffectiveassistanceof counsd claim, the defendant must demonstrate
(1) counsel’s performance fell below an objective standard of reasonableness, and (2) the
deficiencyincounsel’ sperformancewas prejudicial tothedefense. Strickland v. Washington,
466 U.S. 668, 687 (1984); People v. Albanese, 104 111. 2d 504 (1984).

The claims of plain error and ineffective assistance of counsel to obtain review of
unpreserved trial errors overlap. If the defendant is able to establish that trial counsel
rendered constitutionally deficient representation, then he has proved plain error under the
second prong aswell. The second prong of theplain error ruleistriggered “if adefendant can
successfully proveineffective assistance of counsd [because] thisisconsidered asubstantial
impairment of fundamental rights*** [under] the Herron test.” McCarter, 385 Ill. App. 3d
at 928.

Thedefendant arguesthat plain error wascommitted when Jamie McCarter’ s statements
and Ms. Johnson’ sopinionswere admitted at trial through Ms. Johnson’ swritten satement,
which shedisavowed at trial. The defendant claimsthat Jamie M cCarter’ sstatements, within
Ms. Johnson’ sprior inconsi stent statement, wereinadmissiblebecausethey did not fall under
the co-conspirator exception to the hearsay rule and violated the defendant’s right to
confrontation. The defendant contendsthat theissue should bereviewed asplain error under
the*” closely balanced” prong becausethe* evidenceagainst Brandon wasnot overwhelming”
and under the fundamental fairness standard, which we take as a means of invoking the

-10-



139

140
141

142

second prong of plain error.

At the outset, weregject the defendant’ s contentionthat hisclaim that the evidence cannot
be said to be“overwhelming” is sufficient to trigger review of the defendant’ s claim under
thefirst prong of the plain error rule. See Peoplev. Santiago, 409 111. App. 3d 927, 930 n.1
(2011) (plain error clam isforfeited when the defendant does not “ argue] ] that the evidence
was closely balanced” (emphasisin original) (internal quotation marks omitted)); Peoplev.
Carrero, 34511l. App. 3d 1, 12 n.3 (2003) (“ Thereisareal question whether the defendant’ s
claim that the evidence against him was ‘ not overwhedming’ is equivalent to the ‘factually
close’ standard” under prong oneof plainerror.). Following thedecisionin JamieMcCarter’s
appeal, we review the claim of plain error regarding the admission of Ms. Johnson’s prior
inconsistent statement only under his claim of ineffective assistance of counsel, which, if
proved, establishes plain error under the second prong. McCarter, 385 I1l. App. 3d at 928.

a. Personal Knowledge Requirement

Although not addressed by the defendant, whether error occurred in the admission of the
handwritten statement turns on its admissibility under section 115-10.1. 725 ILCS
5/115-10.1 (West 2008). Section 115-10.1 allowsaprior inconsi stent statement of awitness
to be admitted as substantive evidence if it “narrates, describes, or explains an event or
condition of which the witness had personal knowledge.” (Emphasis added.) 725 ILCS
5/115-10.1(c)(2) (West 2008). Of course, awritten statement in narrative form may contain
both statements that satisfy section 115-10.1 and statementsthat do not. McCarter, 385 IlI.
App. 3d at 930-31. Examples of the latter are statements of secondhand accounts of events,
which remain inadmissible hearsay. McCarter, 385 I1l. App. 3d at 931.

In the appeal from Jamie McCarter’ s conviction, Justice Joseph Gordon of this court
provided aprimer on examining theadmissibility of prior inconsi stent statementsin narrative
form. McCarter, 38511l. App. 3d at 931. TheJamie McCarter decision also providesuswith
a resolution of the claim by the instant defendant because the Jamie McCarter decision
addressed the very same handwritten statement of Latasha Johnson at issue before us. We
adopt the ruling in Justice Joseph Gordon’ s decision, which we quote at length.

“[W]efind that [Ms.] Johnson had personal knowledge of the events she purportedly
witnessed at her house—in particular, defendant and his brother leading Bias away at
gunpointinhisown car onthe morning of Bias' sdeath—but she did not have personal
knowl edge regarding themurder of Bias. Since sheallegedly saw with her own eyes
the scene where Bias was led away, her prior inconsistent statements regarding that
sceneareadmissibleassubstantiveevidence. See 725 1L CS5/115-10.1 (West 2006).
By contrast, her account of the things she heard [Jamie McCarter] saying about the
murder ishighly anal ogousto the substantively i nadmi ssi bl e statementsin Morgason
and Cooper: asthereisno evidence linking [Ms.] Johnson to the actual scene of the
murder, she could not have personal knowledge of the events [Jamie McCarter]
described and was purportedly bragging about.” McCarter, 385 Ill. App. 3d at 931
(citing People v. Morgason, 311 Ill. App. 3d 1005, 1011 (2000), and People v.

-11-



143

144
145

146

147

148
149

Cooper, 188 I1l. App. 3d 971, 973 (1989)).

Consistent with the holding in the Jamie McCarter decision, the portions of Ms.
Johnson’ s handwritten statement that were not based on her personal knowledge remained
inadmissible hearsay and, consequently, inadmissible under of section 115-10.1, “and the
court erred in alowing their introduction.” McCarter, 385 I1l. App. 3d at 932. In particular,
her statements, attributed to Jamie M cCarter, about shooting Bias, putting Bias sfoot onthe
gas pedal, and then running to a pay phone were inadmissible hearsay. Most important for
the armed robbery conviction, which we address below, Ms. Johnson'’ s statement that Jamie
McCarter said he “retrieved $3,000 from Tyree [Bias]” is also inadmissible hearsay as the
statement was not based on Ms. Johnson’ s personal knowledge. Id. at 931.

b. Lay Opinion Testimony

The defendant also argues that the opinion testimony of Ms. Johnson regarding her
interpretations of the defendant’s statements made directly to her should not have been
admitted at trial. Thistoo was resolved by our colleagues in the Jamie McCarter decision.
McCarter, 38511l. App. 3d at 934. Thiscourt held that the instant defendant’ s statement that
“‘it'sgoing down,” " a statement he purportedly made to Ms. Johnson, which she took to
mean that the brothers planned to rob and kill Bias, was inadmissible opinion testimony.
McCarter, 385 Ill. App. 3d at 934. We again adopt the ruling of this court in the Jamie
McCarter decision. “We find that the complained-of statementsin theinstant case, aswith
the statements in Brown, go beyond the realm of mere observation, crossing the line into
impermiss bleopinion testimony by lay witnesses.” McCarter, 385111. App. 3d at 934 (citing
People v. Brown, 200 I1l. App. 3d 566 (1990)).

There is no question that it was error to admit certain portions of Ms. Johnson’s prior
inconsi stent statement that was admitted in narrative form. The State admits as much: the
evidence complained of was " also erroneously admitted” inthetrial of Jamie McCarter. But
consistent with our ruling inthe JamieMcCarter decision, the State arguesthe defendant was
not prejudiced by the improper consideration of the evidence under a second-prong plain
error review or for purposes of the second prong of his ineffective assistance clam.
McCarter, 385 I1l. App. 3d at 936.

We understand the defendant to claim second-prong plain error asto his armed robbery
conviction only, which we address next.

3. Evidence of Armed Robbery

Proof of acriminal offense involves proof of two distinct propositions or facts beyond
areasonabl e doubt: corpusddicti and theidentity of the guilty party. Peoplev. Lambert, 104
111.2d 375, 378 (1984). Proof of corpusddicti requiresboth proof of injury or loss and proof
of criminal agency. Id. Corpusdelicti cannot be proved by the defendant’ s confession alone.
Id. When the defendant’s confession is relied upon to prove the offense, independent or
corroborating evidence must be present. 1d. at 379.
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The defendant argues that the State faled to prove the corpus ddicti of the armed
robbery as charged in theindictment, that is, the defendant took United States currency from
Bias. According tothe defendant, theonly evidencethat Biaswasthevictim of arobbery was
Jamie McCarter’s gatement in Ms. Johnson’ s written statement that the circuit court erred
in admitting substantively under section 115-10.1, aswe concluded in the previous section.
In her written statement, Ms. Johnson attributed to Jamie McCarter the claim that “he
searched[Bias' s] pocketsand retrieved $3,000,” which wefoundinadmissible becauseit was
not based on Ms. Johnson’s personal knowledge. Supra 1 42.

The State argues proof that arobbery occurred was established by other properly admitted
evidence: the defendant’ s statements“ ‘it’sgoing down’ ” and hewasgoingto* ‘take care
of business,” ” together with Ms. Johnson’ s testimony that Bias always had money on him
and “the facts of the crime as known by the remaining evidence.”

Consistent with the Jamie McCarter decision, we found Ms. Johnson’s testimony
interpreting statements attributed to the defendant to be improper opinion evidence. Supra
144-45. Thereason to excludethisevidencewas made clear inthe Jamie McCarter decision.
When a witness merely narrates a third-party statement about which the witness has no
personal knowledge, cross-examination givesthetrier of fact noinsight into thetruth of that
statement, which makesit difficult for thetrier of fact to assessitsreliability. McCarter, 385
I11. App. 3d at 931. The defendant’ sstatements, relied upon by the State, provide no evidence
of robbery. Nor did Ms. Johnson’s testimony that Bias always had money on him tend to
prove a robbery occurred as money was recovered by the police from Bias' s body. That
leaves only proof of robbery “as known by the remaining evidence” to support the
conviction. The only remaning evidence supporting an armed robbery conviction in the
record isthe statement attributed to Jamie M cCarter in Ms. Johnson’ swritten statement that
he took $3,000 from Bias before he was killed.

Thetestimony admitted in this caseis unlike that admitted in Peoplev. Collins, 106 I11.
2d 237, 262 (1985), where our supreme court affirmed armed robbery convictions against
aclaim that the only evidence to support the convictions was hearsay testimony. In Collins,
hearsay was admitted through a witness that gave testimony before the jury. The jury was
instructed that this witness' s testimony should be viewed with suspicion and the jury “was
fully cognizant of the infirmities’ in his testimony. Id. The witness, an accomplice, also
testified that “ he went along with the othersfor a* piece of theaction’ ” and that he received
$125 from one of the defendants. Id. The claimed hearsay concerned a third codefendant,
whowastried separately, and claimed to have said to thewitness*“ that $1,800 had been taken
from the victims.” Id. The court noted that this “hearsay was €elicited by the defendants
during [the witness' 5] cross-examination. [Citation.]” Id. at 263. “Under the circumstances,
[the witness's] testimony was properly considered by the jury and taken together with his
other statements was sufficient to establish that the defendants had committed armed
robbery.” (Emphasis added.) 1d. at 263-64.

Here, Ms. Johnson’ swritten statement that Jamie M cCarter claimed to take $3,000 from
Biaswas erroneously introduced under section 115-10.1 because Ms. Johnson did not have
personal knowl edge of Jamie’ sstatement. That statement amounted to the only evidencethat
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arobbery took place. Unlike the testimony of the witness in Collins that he received $125
from part of the action, nothing in Ms. Johnson’s testimony, apart from the claim she
attributed to Jamie M cCarter, tended to prove that any money was taken from Bias. We note
Sergeant Dempsey testified that he found a “wad of burnt up money” in Bias's car, which
tended to show that money was not taken from Bias. Also, neither Ernest McCarter nor Mr.
Jimerson gavetestimony that Bi aswas robbed by the defendant (or Jamie M cCarter), though
thetwo State witnessestestified to being told details of the shooting by the defendant on the
day of Bias's murder. We find nothing in record to support the State’s contention that the
“remaining evidence” established the crime of armed robbery.

The defendant’ s conviction of armed robbery makes this case different from the Jamie
McCarter decision because Jamie McCarter was convicted only of first degree murder.
McCarter, 385 I1l. App. 3d at 920. It appears the four additional offenses, including armed
robbery, faced by the instant defendant, were never prosecuted against Jamie McCarter.

Consistent with the holding in the Jamie McCarter decision, defense counsel here
rendered deficient representation by failing to object to the portions of Ms. Johnson’s prior
inconsistent statement that were not based on her personal knowledge. Theprofessional error
of defense counsel prejudiced the defendant because the inadmissible hearsay in Ms.
Johnson'’s statement provided the only evidence of arobbery. Without that statement, there
was no evidence that the defendant, or one he was accountable for, took money from Bias
as aleged in the indictment. Hence, we have little doubt that “ ‘but for counsel’s
unprofessional errors, the result of the proceeding would have been different.” ” Peoplev.
Albanese, 104 111. 2d 504, 525 (1984) (quoting Strickland v. Washington, 466 U.S. 668, 694
(1984)).

Because the defendant successfully proved ineffective assistance of counsel, in doing so
he satisfied the second prong of the plain error rule. McCarter, 385111. App. 3d at 928. Based
on plain error, we exercise our duty to set aside the armed robbery conviction where
reasonable doubt remains of the defendant’ s guilt. See Charleston, 47 I1l. 2d at 22.

4. Evidence of Aggravated Kidnapping

Next, the defendant argues his aggravated kidnapping conviction should be reversed
because the asportation of Bias was incidental to his murder. The defendant contends the
detention of Biaslasted only long enough to commit the murder, which he contends makes
clear the defendant had no criminal intent to commit ki dnapping.

The defendant assertsthis claim should be reviewed de novo becausethe factsarenot in
dispute. Peoplev. Smith, 191 111. 2d 408, 411 (2000). However, when adefendant challenges
incriminating inferencesthat may have been drawn by thetrier of fact from the evidence, the
chall enge constitutes aclaim against the sufficiency of the evidence. Peoplev. Sewart, 406
I11. App. 3d 518, 525 (2010). Because the defendant’ s challenge is directed at the quantum
of evidence presented againg him, the correct standard of review isthat which appliesto the
sufficiency of the evidence challenge: whether any rational trier of fact could have found the
defendant guilty beyond a reasonable doubt of aggravated kidnapping, taking the evidence
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inthelight most favorableto the prosecution. Peoplev. Sguenza-Brito, 235 111. 2d 213, 224
(2009) (reviewing whether an asportation was merely incidental to another offense or
whether it rose to the level of an independent crime of kidnapping); Peoplev. Wilder, 356
1. App. 3d 712, 722 (2005) (same); People v. Jackson, 281 Ill. App. 3d 759, 768 (1996)
(same); People v. Lamkey, 240 I11. App. 3d 435, 438 (1992) (same).

Kidnapping is elevated to aggravated kidnapping when an aggravating circumstance
under the statute is proved. See 720 ILCS 5/10-2(a) (West 2008). A person commits the
offense of kidnapping when he knowingly, by force or threat of imminent force, carries
another from one place to another with intent secretly to confine that other person against his
will. 720 ILCS 5/10-1 (West 2010). The instant defendant was convicted of six counts of
aggravated kidnapping, but sentence was imposed only on count VI, which charged
aggravated kidnapping based on the commission of the felony of armed robbery. See 720
ILCS 5/10-2(a)(3) (West 2010).

Generdly speaking, an aggravated kidngpping conviction cannot stand when “the
asportation or confinement of the victim was merely incidentd to another crime.” Peoplev.
Eyler, 133 1ll. 2d 173, 199 (1989). The defendant contends that this court’s decision in
Peoplev. Smith, 91 I1l. App. 3d 523, 529 (1980), should guide our analysis regarding his
contention that kidnapping was incidental to murder. In Smith, we adopted four factors
suggested by a federal court of appeals as an approach to determine whether a separate
offense of kidnapping should lie. Smith, 91 Ill. App. 3d at 529 (citing Government of the
Virginlslandsv. Berry, 604 F.2d 221, 227 (3d Cir. 1979)). We summarizethe four factors:
(1) theduration in terms of time and distance of the asportation or detention; (2) whether the
asportation or detention occurred during the commission of a separate offense; (3) whether
the asportation or detention is inherent in the separate offense; and (4) whether the
asportation or detention created a significant danger to the victim independent of that posed
by the separate offense. Smith, 91 I1l. App. 3d at 529.

Under the first factor of time and distance, an asportation of 1 1/2 blocks has been held
sufficient to support a separate kidnapping charge (Peoplev. Casiano, 212 1. App. 3d 680,
687-88 (1991)), as has an asportation lasting only afew minutes (People v. Sguenza-Brito,
235111. 2d 213, 226-27 (2009) (asportation lasted four to five minutes)). Here, the defendant
and Jamie McCarter, armed with weapons, approached Biasin hisdriveway and drove avay
in Bias' s car around 5:25 am. Bias was next observed in an isolated area some 35 minutes
later still behind the steering wheel. The duration and distance of the asportation in this case
exceeded that in Casiano and Sguenza-Brito, so the first factor does not favor aclaim that
kidnapping was incidental to murder.

The second factor looks to the nature of the separate offense. Smith, 91 I1l. App. 3d at
529. Generally, when the asportation occurs prior to thecommission of the separate offense,
a kidnapping charge will lie. See Sguenza-Brito, 235 Ill. 2d at 226-27; Casiano, 212 IlI.
App. 3d at 688; Jackson, 281 Ill. App. 3d at 769; People v. Cole, 172 I1l. 2d 85, 104-05
(1996). Here, afair inference is that Bias was detained for about 35 minutes before he was
murdered. There is no evidence that the defendant did anything to Bias during those 35
minutes other than hold him a gunpoint. Given the natureof Bias skilling, ashot tothe back
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of the head by the rear-seat passenger, it seems clear that the purpose of transporting Bias
away from his home was to kill him. The nature of the killing does not favor treating the
offense of kidnapping as merely incidental to murder. See Cole, 172 1ll. 2d at 104-05
(aggravated kidnapping charge proper where the defendant drove the victim to an isolated
area before shooting and killing him); Jackson, 281 Ill. App. 3d at 768-69 (aggravated
kidnapping conviction affirmed where the defendant transported the victim a distance of
several blocksto an abandoned bridge to commit the murder).

The cases cited by the defendant do not aid hisclaim to the contrary. In Lamkey, 240 111.
App. 3d a 440, the defendant jumped out of a doorway, grabbed the victim, pulled her into
a hallway, and sexually molested her. 1d. at 436-37. The detention of the victim lasted two
minutes; apparently only long enough to commit the sexual assault. 1d. at 437. Here, Bias
was transported some distance from his home and held in his car approximately 17 times
longer than the detention lasted in Lamkey. In Smith, the defendants gpproached the victim
whilehewas in his car and forced their way into the car. Smith, 91 I1l. App. 3d at 525. The
defendants then drove the victim around for approximately 20 minutes, during which time
the defendants took the victim’ smoney, hiswallet, and finally his car. Id. at 525. The court
held“thegist of the case” wasrobbery and determined the kidnapping was merely incidental
to the robbery because the defendants used the 20 minutes to take control of the victim’'s
personal property and car, after which the defendant immediately released thevictim. Id. at
529. Here, the defendant held Bias at gunpoint for approximately 35 minutes beforekilling
Bias. We are unpersuaded that the defendant should be found not cul pable for kidnapping
simply because the defendant waited to commit the murder until the car was driven to an
isolated area.

The third factor has no application under the facts of this case as no credible claim can
be made that asportation is “inherent” in the murder committed by the defendant. Jackson,
281111. App. 3d at 769 (noting that forced movement of avictim from oneloceation to another
is not inherent in the offense of murder).

Finally, thefourth factor provides no support to the defendant because the asportation of
Biasto anisolated areaheightened the danger to the victim. Smith, 91 111. App. 3d a& 529. We
reject out-of-hand the defendant’ s argument that the asportation did not createa significant
danger to Bias because the “danger of murder is the same-death—regardiess of where it
occurs.” See Jackson, 281 Ill. App. 3d at 769 (finding dangers independent of those posed
by murder by the taking of the victim from apublic place to an dbandoned bridge). Thiscase
issimilar to Cole, 172 1ll. 2d at 104-05 (aggravated kidnapping charge proper where the
defendant drove the victim to an isolated area before shooting and killing him). There, the
defendant was convicted of murder and aggravated kidnapping. Id. at 91. The Coledefendant
ordered the victim and another person to get into acar. Id. at 104-05. After driving to an
isolated area, the defendant shot and killed the victim. The court held sufficient evidence
existed in the record to support the trial judge's finding that the defendant’s actions
supported an aggravated kidnapping conviction; the confinement of thevictiminthe car was
not merely incidental to the murder. 1d. at 104.

The evidence here was more than sufficient to find the asportation of Bias was not
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incidental to his murder by the defendant. The defendant was properly found guilty of
aggravated kidnapping.

Nonetheless, because the sentence was imposed on the aggravated kidnapping count
alleging the commission of the felony of armed robbery, which was not proved (supra 1 47-
56), we remand to the circuit court to enter sentence on one of the other aggravated
kidnapping counts. People v. Dixon, 91 Ill. 2d 346, 353 (1982) (cause remanded for
sentencing where thetrial judge wrongly concluded that convictions “ merged into the other
*** offenses upon which he did impose sentence”); see Peoplev. Robinson, 267 III. App. 3d
900, 907 (1994) (“The proper remedy for a failure to enter judgment is to remand to the
circuit court for entry of judgment.”). The conviction of aggravated kidnappingis affirmed.

5. Evidence of Aggravated Vehicular Hijacking

The defendant next arguesthe State failed to establish that the defendant took Bias's car
withinthemeaning of thevehicular hijackingstatute. “ A person commitsvehicular hijacking
when he or she takes a motor vehicle from the person or the immediate presence of another
by the use of force or by threatening the imminent use of force.” (Emphasis added.) 720
ILCS 5/18-3(a) (West 2008).

The defendant contends that in order to “take” amotor car from another, a defendant
must physically remove the owner from the car or dispossess the owner of the car from his
car. The State argues that the defendant took Bias's car within the meaning of the statute by
“taking control over thevictim’'scar in hispresence.” Thus, the question before us does not
concern the sufficiency of the evidence; rather, the question is whether the facts as
established by the State's evidence are legally sufficient to make out the offense of
aggravated vehicular hijacking. This presentsaquestion of statutory construction, whichwe
review de novo. Peoplev. Smith, 191 111. 2d 408, 411 (2000); Peoplev. Lewis, 234 111. 2d 32,
44 (2009).

To support his contention that aggravated vehicular hijacking has not been proved under
the facts of this case, the defendant directs our attention to People v. Cooksey, 309 I11. App.
3d 839 (1999), where the defendant took the keys to the victim’ s car, ran 25 feet to the car,
and drove off. The question before this court concerned “the interpretation of the term the
‘immediate presence.” ” 1d. at 847. In Cooksey, we noted the “intent of the legislature was
to create a new offense when someone forcibly removes someone from his or her car or
otherwise forcibly dispossesses someone of hisor her car.” Id. at 848. The precise question
of whether the defendant “took” the victim’ s car within the terms of the offense of vehicular
hijacking was not addressed.

We have found no published decision that answers whether “takes’ in the vehicular
hijacking statute encompasses a situation where the defendant forcesthe victimto drive his
own car to another location. Welook to the use of that term in other sections of the Criminal
Codeto determineits scope. “Whereaword isused in different sections of the same statute,
the presumptionisthat theword isused withthe samemeaning throughout the statute, unless
acontrary legislative intent is clearly expressed.” People v. Maggette, 195 Ill. 2d 336, 349
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(2001); see Peoplev. Aguilar, 286 I1l. App. 3d 493, 497-98 (1997) (using cases interpreting
the robbery statute to determine the meaning of the phrase “by the use of force or by
threatening the imminent use of force” used in the vehicular hijacking statute (emphasis
omitted) (internal quotation marks omitted.)).

The term “takes” isused in the Crimina Code to describe the offense of robbery. 720
ILCS 5/18-1(a) (West 2008) (“[a] person commits robbery when he *** takes property”).
Neither the State nor the defendant claimsthat the term “takes” has a different meaning in
the vehicular hijacking statute than in the robbery statute; nor does either suggest that the
legislature intended contrary meanings for the same term.

In People v. Srickland, 154 I11. 2d 489, 525 (1992), the supreme court reversed the
defendant’ s conviction for armed robbery, holding that the “taking” element of the offense
was not proved. In that case, the defendant and his brother approached a car occupied by a
man with histwo young reatives. Id. at 499. The defendant and his brother ordered the man
at gunpoint to drive them to California. I1d. The defendant and his brother got into the
backseat of the car, with the young relatives occupying the front seat with thedriver. I1d. The
victim then drove the car from a far suburb into downtown Chicago. Id. At a downtown
intersection, the victim saw a police car, “ stopped his own vehicle in front of the squad car
and got out to alert the officer.” 1d. at 500. The defendant and his brother ran off on foot. 1d.

The court began its analysis on whether the armed robbery conviction could stand with
the proposition that the offense of robbery “is complete when force or threat of force causes
thevictimto part with possession or custody of property against hiswill.” (Internal quotation
marksomitted.) Strickland, 154 111. 2d at 525-26 (quoting Peoplev. Smith, 78 111. 2d 298, 303
(1980)). The court noted that the defendant’ s “ actions certainly denied [the victim] alarge
measure of control over hisvehicle.” Srrickland, 154 11l. 2d at 526. The car, however, “was
never removed from[thevictim’ s] actual possession.” Id. Thecourt concluded “that the State
failed to establish one of the elements of armed robbery, and the defendant’ s conviction for
that offense must therefore be reversed.” 1d.

In this case, like in Srickland, there was no evidence introduced at trial showing that
Bias was ever dispossessed of his car. The record establishes that the defendant and his
brother, while armed with weapons, kidnapped Bias from the driveway of his home by
entering his car, with Bias behind the wheel. Approximately 35 minutes later, Bias was
discovered in hisburned out car still behind the wheel. We a so note that the supreme court
in Srickland implicitly rejected the argument the State makes before usthat “taking control
over the victim’'s car in his presence” was sufficient to make out a “taking” when the
supreme court gave no significance to the Strickland defendant’ s actions that “ denied [the
victim] alarge measure of control over hisvehicle” Srickland, 154 I1l. 2d at 526.

Under these facts, we are compelled to conclude that the State failed to establish the
taking element. Wereverse the defendant’ s conviction of aggravated vehicular highjacking.

6. Evidence of Concealment of Homicidal Death
Finally, the defendant challenges his conviction of conced ment of homicidal death with
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atwo-pronged attack. He first contendsthe Statefailed to prove “the allegations set forth in
the indictment charging Brandon with the conceament of Tyree Bias's death.” He next
contends the evidence only proved “that the homicide occurred in anisolated place.” Under
either prong, the defendant contends reasonabl edoubt remai nsof thedefendant’ sguilt of this
offense.

“ A person commitsthe offense of concealment of homicidal death when he [knowingly]
conced s the death of any other person with knowledge that such other person has died by
homicidal means.” 720 ILCS 5/9-3.1 (West 2008) (renumbered and amended by Pub. Act
96-710, § 25 (eff. Jan. 1, 2010)). Each essential element of the offense must be proved
beyond a reasonable doubt. People v. Campbell, 146 I11. 2d 363, 374 (1992).

We address the defendant’ s second contention first.

a. Allegationsin the Indictment

The indictment aleged that the defendant “committed the offense of concealment of
homicidal death in that he, concealed the death of Tyree Bias with knowledge that he had
died by homicidal means, to wit, [the defendant] put the body of Tyree Biasinto acar in
violation of” section 9-3.1(a) of the Criminal Code. 720 ILCS5/9-3.1(a) (West 2008) (now
codified as 720 ILCS 5/9-3.4 (West 2010)).

The State does not dispute the defendant’s claim that the record does not contain any
evidence from which arational trier of fact could have found the defendant put the body of
Biasintoacar. The State contends, however, theallegation regarding the placing of the body
intothe car was surplusage. The Stateassertstheindictment was otherwise properly pled and
theevidenceat trial wassufficient to provethe defendant guilty of concealment of homicidal
death beyond a reasonable doubt, although in a manner different than aleged in the
indictment.

A charging document alleging acriminal offensemust meet five pleading requirements:
(1) the name of the offense; (2) the statutory provision allegedly violated; (3) the nature and
elementsof the offense charged; (4) the date and county of the offense; and (5) the name of
the accused. 725 ILCS 5/111-3 (West 2010). The Stateis not required to plead evidentiary
details. Peoplev. Meras, 284 111. App. 3d 157, 164 (1996). “ So long asthe statutory language
used describes specific conduct then there is no need for the charge to specify the exact
means by which the conduct was carried out.” (Emphasis added.) People v. Wisslead, 108
I11. 2d 389, 397 (1985). Immaterial matters, or mattersif omitted from an indictment would
not render it insufficient or cause damage to material averments, may be regarded as
surplusage. People v. Figgers, 23 1I. 2d 516, 519 (1962).

Notably, the defendant does not claim that the language in the indictment he contends
was not proved constitutes an essential element of the offense of concealment of homicidal
death. Nor has the defendant presented us with any authority that the failure to prove
“surplusage” alleged in theindictment constitutes groundsfor chall enging a conviction. See
Peoplev. Williams, 28 111. 2d 280, 285 (1963) (whether the defendant shot the victim in the
back or in the chest was surplusage in the indictment for murder by shooting); Meras, 284
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[11. App. 3d at 164 (“means by which the killing was accomplished” was not an element of
first degree murder). Nor will we provide such authority in this case.

We rgject the defendant’ s claim that the State’ s failure to prove the defendant “put the
body of Tyree Bias into a ca” somehow undermines his conviction for concealment of
homicidal death.

b. Evidence of Conceal ment

Thedefendant assertsthat no conceal ment occurred; rather, the evidenceonly established
that the murder “occurred in an isolated place.” To support this claim, the defendant
analogizesthe facts of this caseto the factsin Peoplev. Vath, 38 11l. App. 3d 389 (1976). In
Vath, the Fifth District reversed the defendant’s conviction for concealment because the
evidence established nothing more than the murder victim was|eft along anisolated country
road. 1d. at 395.

We reject the defendant’ s claim that the evidence in this case amounts to no more than
the evidence presented in Vath. The evidence hereincluded, asthe defendant acknowledges,
that Bias's body was so severely burned that it was rendered “unrecognizable.” The
defendant also concedes that “Ernest testified that [the defendant] told him he lit his own
shirt on fire” when he returned to the car after it crashed through the fence into the brush.
Much asthe defendant argued in his challenge to the sufficiency of the evidence that hewas
guilty of murder, the defendant points to the conflicting evidence, some from Ernest
McCarter himself, regarding the source of the fire to challenge his conviction for
concealment of homicidal death.

The evidence is overwhelming that the defendant had knowledge that Bias “died by
homicidal means.” 720 ILCS 5/9-3.1 (West 2008) (renumbered and amended by Pub. Act
96-710, § 25 (eff. Jan. 1, 2010)). The trial judge was also free to draw the reasonable
inference that the defendant knowingly sought to conceal Bias's murder by setting his shirt
onfirein an effort to conceal the manner of his death. See People v. Kirkman, 170 I1l. App.
3d 106, 110 (1988); Cf. Vath, 38 11l. App. 3d at 395 (the offense proscribes concealing the
death by “making a homicide appear an accident”). In Vath, the court rejected the State’'s
argument “that an inference can bedrawn that defendant * dumped’ the body on the secluded
road to impede discovery of thecrime” because there was no afirmative act of conceal ment
by the defendant. Vath, 38 I1l. App. 3d at 395.

In the instant case, there is no room in the evidence for the defendant to dispute that
Bias's car burned after Bias was killed, which we find sufficient to prove his guilt of
concealment of homicidal death beyond a reasonable doubt. Kirkman, 170 IlI. App. 3d at
110.

CONCLUSION

The evidence introduced at trial was sufficient to find the defendant guilty beyond a
reasonable doubt of murder and concealment of homicidd death. We affirm those
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convictions. It was plain error to admit portions of Ms. Johnson’s prior inconsistent
statement to prove the defendant committed armed robbery. We vacate the armed robbery
convictionand the convictionon count V11 charging aggravated kidnapping based on armed
robbery. However, we remand to permit the circuit court to enter ajudgment of conviction
on a count charging aggravated kidnapping other than count VII1, with a new sentencing
hearing on the new count if necessary. We also reverse the defendant’s conviction for
aggravated vehicular hijacking asthefacts established by the State’ sevidencefailed to prove
that Bias was ever dispossessed of his car.

Affirmed in part and vacated in part; cause remanded for further proceedings.

JUSTICE ROBERT E. GORDON, dissenting:

Themajority reversesdefendant’ sconvictionsfor armed robbery and vehicular hijacking.
Sincel cannot join inthese reversals, | must respectfully dissent, for the reasons explained
below.

I. Armed Robbery Conviction

Themajority reversesdefendant’ sarmed robbery conviction ontheground that defendant
established ineffective assistance of counsel. Supra 1 56.

Claims of ineffective assistance of counsel are governed by the two-prong test set forth
by the United States Supreme Courtin Srickland v. Washington, 466 U.S. 668, 694 (1984),
and adopted by the Illinois Supreme Court in the case of Peoplev. Albanese, 104 111. 2d 504
(1984). To prevail on aclaim of ineffective assistance of counsel, a defendant must show
both (1) that counsel’s performance was deficient; and (2) that this deficient performance
prejudiced defendant. Peoplev. Petrenko, 237 111. 2d 490, 496 (2010) (citing Srickland, 466
U.S. at 694).

To satisfy the first prong, a defendant must show that counsel’s performance was
objectively unreasonable under prevailing professional norms; and to satisfy the second
prong, a defendant must show that there is a reasonable probability that, but for counsel’s
unprofessional errorsthe result of the proceeding would have been different. Petrenko, 237
[I. 2d at 496-97 (citing Srickland, 466 U.S. at 694).

| find that defendant has failed to satisfy both prongs.

A. Second Prong
The majority finds prejudice under the second prong, because trial counsel allegedly
failed to object to the admission of two portions of Ms. Johnson’s statement. Those two
portionsincluded (a). statements by Jamie McCarter; and (b). Ms. Johnson’ s understanding
of statements that defendant made directly to her. Supra I 37. The majority holds that,
without these statements, the State could not prove that the deceased was al so the victim of
arobbery. Supra 1 50-51.

With respect to the statements by Jamie McCarter, the majority acknowledges that
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defendant argued that these statements* did not fall under the co-conspirator exceptiontothe
hearsay rule.” Supra { 37. However, the mgority offers no analysis of why the statements
do not fall under the co-conspirator exception. Instead, the mgority rules the statements
inadmissiblesimply becausethey did not fall within another hearsay exception, that was* not
[even] addressed by the defendant.” Supra ] 40.

A statement needs to be admissible under only one exception to be admissible. The fact
that it isnot al so admissible under some other exception—not even argued by defendant—has
no effect on itsadmissibility. Thus, | would find that M cCarter’ s statement was admissible.

Since Jamie McCarter’ s statement that he searched the victim’s pockets and retrieved
$3,000 was sufficient evidence of arobbery, | cannot agree with the majority’s holding that
the State's evidence of arobbery was deficient. Supra { 56.

The majority stated “Sergeant Dempsey testified that hOe found ‘a wad of burnt up
money’ in Bias's car, which tended to show that money was not taken from Bias.” Supra
1153. Simply because therobbersfailed to locateal | the money, | do not understand how that
leads to the conclusion that they did not take any money. If anything, the officer’ sdiscovery
substantiates Jamie M cCarter’ s statement that there was substantial money present for the
taking.

For thesereasons, | would find that defendant hasfailed to show that, but for the alleged
error, there is a reasonable probability that the proceeding would have been different.
Petrenko, 237 Ill. 2d at 496-97 (citing Strickland, 466 U.S. at 694). Thus, defendant has
failed to satisfy the second prong of the Strickland test.

B. First Prong

Defendant has also failed to satisfy thefirst prong. As stated above, to satisfy the first
prong, a defendant must show that counsel’s performance was objectively unreasonable
under prevailing professional norms. Petrenko, 237 I11. 2d at 496-97 (citing Srickland, 466
U.S. at 694).

The majority finds that trial counsel “rendered deficient representation by failing to
object to the portions of Ms. Johnson’s prior inconsistent statement that were not based on
her personal knowledge.” Supra 1 55. | find this statement unpersuasiveon severa different
levels.

First, it reducesthetwo prongsof thetest into one. It findsthat, since an objection would
havebeen successful, defendant waspr gjudiced by counsel’ sfalureto makeit, and therefore
counsel’ s performance must have been deficient. The purpose of thefirst prongisto ensure
that counsel’ sperformanceisnot judged by hindsight. Strickland, 466 U.S. at 689 (counsel’s
performance must be evaluated without the “ distorting effects of hindsight”); Petrenko, 237
[11. 2d at 496-97 (first prong is based on prevailing professiona norms). The second prong,
and the second prong al one, eval uates prejudice: whether there was areasonabl e probability
that, but for the alleged error, the outcome would have been different. Petrenko, 237 111. 2d
at 496-97. The first prong asks a different question. Even if the outcome would have been
different, was counsel’s performance still so deficient as to be objectively unreasonable
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under prevailing professional norms. Petrenko, 237 I11. 2d at 496-97. The majority does not
evaluate this question.

Second, the majority finds that defense counsel was ineffective solely for the failure to
make oneobjection and only one objection, namely, that the persona knowledge requirement
barred admissibility of the statement as a prior inconsistent statement. Supra 55 (trial
counsel “rendered deficient representation by failing to object to the portions of Ms.
Johnson'’s prior inconsistent statement that were not based on her persona knowledge’). In
other words, the mgority finds that the only exception which could have allowed
admissibility wasthe exceptionfor prior inconsistent statementsand that, sincethe statement
was i nadmissible under thisexception, counsel was allegedly ineffectivefor failing to make
this objection. If, however, the statement was admissible under another exception, such as
the co-conspirator’ s statement, thislogic fails.

Third, the magjority failsto consider whether trial counsel had avalid, though ultimately
unsuccessful, trial strategy for deciding not to object. “In demonstrating, under the first
Strickland prong, that his counsel’ s performance was deficient, a defendant must overcome
astrong presumption that, under the circumstances, counsel’ s conduct might be considered
soundtrial strategy.” Peoplev. Houston, 226 I11. 2d 135, 144 (2007). Asthe majority pointed
out, since the statement about the $3,000 was not repeated by other witnesses, it created a
conflict among the state’s witnesses. It could have been a valid trid strategy to let this
conflict stand.

For these reasons, | cannot find that defense counsel’ s performance was so deficient as
to fall below prevailing professional norms. Since neither the first nor the second prong of
the Strickland test is satisfied, | cannot join in the maority’ sreversal of defendant’s armed
robbery conviction on this ground.

I1. Aggravated Vehicular Hijacking

Themajority reversed defendant’ sconviction for aggravated vehicular hijacking, on the
ground that there was no evidence that Bias, the vehicle' s owner, was dispossessed of his
vehicle. Supra  78. Asthe majority observed, Biaswasfound murdered in hisown burned-
out vehicle. Supra § 77. Themagjority failsto consider whether burning the vehicle deprived
the owner, or his successor in interest, of the vehicle s possession or custody. One would
think that destruction is the ultimate form of dispossession.

For these reasons, | dissent from the majority’ s reversal of defendant’s convictions for
armed robbery and aggravated vehicular kidnapping. As a result, | also dissent from the
portion of the opinion which directs the trial court to enter a judgment of conviction for
aggravated kidnaping based on adifferent count other than the armed robbery count. | would
affirm the judgment in all respects.

Thus, | must respectfully dissent.
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