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JUSTI CE KNECHT del i vered the opinion of the court:

In July 2006, the State charged defendant, Cheryl L.
Bartelt, with unlawful possession of nethanphetam ne (720 |ILCS
646/ 60(b) (1) (West 2006)). In Septenber 2006, defendant filed a
notion to suppress evidence obtained during a traffic stop. In
March 2007, the trial court granted defendant's notion. The
State filed this interlocutory appeal pursuant to Suprene Court
Rul e 604(a)(1) (210 Ill. 2d R 604(a)(1)). On appeal, the State
argues the trial court erred by granting defendant's notion to
suppress the evidence. W reverse.

| . BACKGROUND

At the Decenber 2006 hearing on the defendant's notion
to suppress, Oficer Mke Tyler testified he was enployed with
the Quincy police departnment for seven years. He also noted he
was formally trained in proper procedures for search and sei zure.

On July 29, 2006, Tyler observed a pickup truck parked



on the sidewal k. He recognized the truck as bel onging to defen-
dant, whom he had heard used net hanphetam nes. He watched the
truck for 1 1/2 hours froma one-block distance. At approxi-
mately 8:15 p.m, defendant and a man cane out of an apartnent
bui | di ng and put garbage bags in the bed of the truck. Defendant
reentered the apartnent, returned to the truck, got into the
driver's seat, and pulled off the sidewal k onto the street.

Tyler followed her vehicle a short distance to a gas station. As
defendant pulled up to the gas station, Tyler turned on the
lights of his police car.

Tyl er approached the truck and told defendant her truck
was sitting on the sidewalk for 1 1/2 hours, in violation of the
II'linois Vehicle Code (625 ILCS 5/11-1303(a)(1)(b) (West 2006)).
Tyl er expl ai ned defendant's viol ation, got her insurance and
driver's license information, and returned to his vehicle to run
the driver's license through the LEADS system

O ficer Darin Kent arrived on the scene while Tyler was
running the driver's license, and he asked Tyler to set up the
truck for a canine sniff. Tyler ordered defendant to roll up the
wi ndows and turn the vents "on high" blowing out air. Tyler did
not observe any illegal itens in plain view. Kent then ran Mx,
his canine, around the truck. Max alerted on both doors. Tyler
ordered defendant out of the vehicle and asked whet her anyt hing

illegal was in the vehicle. Tyler sent defendant to the rear of



the truck to talk to Kent.

Tyler testified Kent briefly searched both defendant
and passenger. Tyler then watched defendant and t he passenger
whi |l e Kent searched the cab of the truck. Kent did not ask
perm ssion to search the vehicle because the dog had alerted to
the vehicle. Kent found a pen casing in a wallet, a digital
scale, and a burnt piece of tinfoil. More burnt tinfoil was
found inside the garbage bags in the bed of the truck. Defendant
was arrested. Oficer Darla Pullins arrived and searched defen-
dant and then drove her to police headquarters, where defendant
was read her rights. Defendant asked for an attorney, and Tyl er
di d not question her.

Tyl er stated when he first noticed the truck parked on
t he sidewal k he did not know who was responsi ble for the vehicle
violation. After he | ooked up the |license plate, Tyler becane
interested in conducting a traffic stop and drug sniff and
alerted Kent he was waiting for the driver. Tyler estinmated Kent
arrived within three mnutes of the traffic stop.

Tyler testified when he ordered defendant to set up the
car, he directed her to roll up all the windows and turn the
vents on high blowing air. Tyler said when he goes through the
set up he directs the driver put the car on auxiliary power and
t hen says, "Can you go ahead [and] close all your w ndows and

turn your blowers on high."



Tyler also testified the set-up procedure is one taught
at the cani ne acadeny and Kent prefers officers do so to prepare
for a dog sniff. This technique forces air out of a vehicle.

O ficer Darin Kent testified he was enpl oyed as a
Quincy police officer for 10 1/2 years and had been a cani ne
handl er for the street-crimes unit since 2002. Hi s canine's nane
was Max, and Max was a full-service police canine trained in drug
detection, tracking, article searches, and area searches. Kent
initially took a 10-week training course, and he and Max
recertified with an i ndependent eval uator every six nonths. Kent
had al so been trained in advance techni ques for cani ne SWAT and
| at er becanme an instructor for new cani ne handl ers through the
II'linois State Police.

| medi ately before a canine sniff, Kent stated he
directed the driver to turn the engine off, turn the key to
auxiliary, turn the blower on high, roll up the w ndows, and
cl ose the doors to force drug odors through the seans of the
vehicles. Canines are trained to specifically sniff a vehicle's
seans. Kent tells drivers they need to conply with the set up
but he does not threaten theminto conplying.

During the traffic stop in this case, Kent conducted
the exterior sniff of the vehicle. Max alerted on both the
driver and passenger sides. Wen Max alerted, he squared his

body to the odor, breathed rapidly, put his paw out, and barked.



Kent returned Max to the squad car and searched the vehicle. He
found a pen casing with a burnt end and a powder substance on the
i nside, several burnt strips of tinfoil, and a digital scale.

Kent al so said he was taught the set-up techni que by
the Illinois State Police and he in turn taught officers the
same. Drivers are not given a warning before officers request
the vehicle set up. Kent testified to avoid issues regarding a
search before probabl e cause he would not reach his own hand into
a vehicle to turn on the auxiliary power or bl ower.

The trial court then questioned Kent about how he woul d
get consent to search a vehicle. Kent testified officers
typically "finish a traffic stop, conpletely rel ease them from
the traffic stop, *** [and] then ask if they have tine to speak
with us[,] at which tine we will then ask for consent to search
the vehicle.” Wen they set up a vehicle for a dog sniff, the
of ficer says, "[Y]ou need to roll your wi ndows up and turn your
vents on high." Kent does not present it as an option to the
occupants of the vehicle.

Upon concl usi on of argunents of counsel, the trial
court granted the notion to suppress evidence, reasoning as
fol |l ows:

"The officers had no probabl e cause to
enter the vehicle before Max alerted. By

requiring the defendant, w thout her consent,



to close the doors and wi ndows and turn the
bl ower on high, the officers in effect noved
and mani pul ated the air within the vehicle

t hat woul d not otherw se have been subject to
their plain view or snell. Mx could not
lawful ly be where the officers could not
lawfully be. The officers could not lawfully
be in the vehicle, and therefore Max coul d
not lawfully be in the vehicle. 1In order for
the "plain view or 'plain snell' doctrines
to be applicable, the officer, and in this
case Max, had to be in a place where they
could lawfully be before they could [awfully
view or snell. The court recognizes that Mx
was still outside the defendant's truck when
he al erted, but the analogy from[United

States v.] Hutchinson [,471 F. Supp. 2d 497

(MD. Pa. 2007)], seens applicable and | ogi-
cal. In effect, Max was placed inside the

vehicle by the officers. Applying Hutchinson

logic, the court finds that the directing of
t he defendant to close the truck's w ndows
and door and to turn on the bl ower on high

turned the dog sniff into an unreasonabl e



search under the fourth anendnent.”
1. ANALYSI S
This court will reverse a trial court's ruling on a
notion to suppress where it involves credibility assessnents or
factual determnations only if it is against the manifest weight

of the evidence. People v. Driggers, 222 I1l. 2d 65, 70, 853

N. E. 2d 414, 417 (2006). A review ng court exam nes de novo the
ultimate ruling granting or denying the notion to suppress.
Driggers, 222 I1l. 2d at 70, 853 N E. 2d at 417.

At the outset, we note the argunents on appeal are
limted to the set-up techni que enpl oyed by the police prior to
the dog sniff and no other portion of the stop is at issue. The
guestion is whether the police order to defendant to roll up her
wi ndows and turn the blower to high intruded upon a legitimte
privacy interest and constituted a search under the fourth
amendnent .

The State argues the trial court's decision should be
reversed because Tyler's orders to set up the vehicle did not
change the nature of the sniff to an unlawful search because (1)
Max remai ned outside the vehicle and (2) defendant had no legiti-
mat e expectation of privacy in the potentially incrimnating
odors emanating fromher |awfully stopped vehicle.

"A 'search’ occurs when an expectation of privacy that

society is prepared to consider reasonable is infringed.” United



States v. Jacobsen, 466 U.S. 109, 113, 80 L. Ed. 2d 85, 94, 104

S. C. 1652, 1656 (1984). A field test that has a renpte possi-
bility of revealing a noncrimnal fact is highly unlikely to
"actually conprom se any legitimate interest in privacy" and
cannot be characterized as a search subject to the fourth anmend-
ment. Jacobsen, 466 U. S. at 124, 80 L. Ed. 2d at 101, 104 S. O
at 1662 (holding a field test to determ ne whether a white powder
substance was cocai ne was not a search). More recently, the
Court found a dog sniff does not conprom se defendant's legiti-
mate interest in privacy because no one has a legitimte interest
i n possessing contraband, and the canine drug-sniff, properly
performed, was likely to reveal only the presence of contraband.

IIlinois v. Caballes, 543 U S. 405, 408-09, 160 L. Ed. 2d 842,

847, 125 S. Ct. 834, 837-38 (2005).

The State argues the set-up technique was nore properly
conpared to governnment agents prepping |luggage for a dog sniff
than to opening a vehicle or a container in its interior.

Federal precedent suggests governnent agents do not violate the
fourth anmendnment when they prepare a defendant's |uggage to

facilitate a canine sniff for drugs. See United States v. Viera,

644 F.2d 509, 510-11 (5th G r. 1981) (holding that where govern-
ment agents prepare bags by pressing lightly with the hands and
slowy circulating the air, this does not constitute a search);

see also United States v. Lovell, 849 F.2d 910, 915 (5th G




1988) (noting where Drug Enforcenent Adm nistration (DEA) agents
t ouched and conpressed the sides of defendant's bags to force air
out of themto facilitate a canine sniff, this did not anobunt to
a search).

The State al so argues the decisions relied on by the
trial court to grant the notion to suppress do not by anal ogy

make the "set up" technique a search. See Arizona v. Hicks, 480

U S. 321, 324-25, 94 L. Ed. 2d 347, 353-54, 107 S. . 1149, 1152
(1987) (noting the plain-view exception does not allow the police
to seize an itemand then further investigate the itenis parts
that are not in plain view). Guided by Hi cks, the court in

Hut chi nson, 471 F. Supp. 2d at 510, stated the "'plain snell""
doctrine should have no application where an officer "opens a
vehicle or other container to assist a canine in detecting the
presence of contraband, and where the cani ne has not already
positively alerted or indicated that it has detected the scent of
contraband within the container.” |In contrast, "the plain-sniff
rul e woul d apply because the dog was not aided in its sniff by an
intervening officer and the dog detected the odor in an area in

which it was lawfully present.” Hutchinson, 471 F. Supp. 2d at

510; see also United States v. Wnningham 140 F.3d 1328, 1329

(10th G r. 1998) (suppressing evidence where border patrol agents
opened the van's sliding door to allow the dog's entry into the

vehi cle).



The State further contends the driver of a car on a
public street has no legitimte expectation of privacy in the
anbient air fromhis vehicle, if lawmfully detained. Specifi-
cally, the order to turn on the blower did not intrude upon a
legitimate privacy interest and was not the equivalent of a
physical entry into the vehicle. 1In this case, Max's nose did
not intrude into the constitutionally protected area of the
defendant's truck. Max's sniff was limted to the exterior of
the truck, where he had a right to be, and the incrimnating
odors fromthe nethanphetam ne were expelled outside into the
public air. The canine sniff was focused to reveal only the
presence or absence of contraband and thus was not a fourth-
amendnent search

Def endant argues the trial court nade the correct
decision in granting the notion to suppress. The court |ooked at
t he conduct of the police after the stop to determne its valid-
ity. The court distinguished this case from Caballes, 543 U.S.
405, 160 L. Ed. 2d 842, 125 S. C. 834, and Driggers, 222 1ll. 2d
65, 853 N. E. 2d 414, because the officer ordered the car's bl ower
turned on. The order turned the lawful dog sniff into an unrea-
sonabl e search under the fourth anmendnent.

| n Hutchi nson, the court noted it was not clear the

decisions in Gty of Indianapolis v. Ednond, 531 U S. 32, 148 L

Ed. 2d 333, 121 S. . 447 (2000), and Caballes, 543 U S. 405,

- 10 -



160 L. Ed. 2d 842, 125 S. C. 834, "would support a dog sniff
that noves fromthe exterior of an autonpbile to the interior of

the car.” Hutchinson, 471 F. Supp. 2d at 505. 1In United States

v. Stone, 866 F.2d 359, 364 (10th Cr. 1989), the Tenth Crcuit
opi ned peopl e have a reasonabl e expectation of privacy in the
interiors of their autonobiles, but it upheld an interior sniff
as | awful where a canine junped though an open hat chback and
alerted on a duffle bag. In Stone, the police never asked the
def endant to open the hatchback and did not encourage the canine
to junmp into the car. Stone, 866 F.2d at 364. \Wereas in

W nni ngham evi dence was suppressed where (1) the officers | acked
reasonabl e suspicion of narcotics in a van, (2) the officers
opened the van's door, and (3) the canine officer unleashed the

dog as it approached the open door. Wnningham 140 F.3d at

1331.

The trial court here relied on the Hutchinson |ogic.

The court found a greater expectation of privacy in the interior
of the vehicle than on the exterior. Further, the dog sniff was
tainted by the set-up orders of the police because it invaded the
interior of the car via police action and the orders were nmade
bef ore reasonabl e suspi ci on or probabl e cause exi sted.

Def endant points to People v. Love, 199 IIl. 2d 269, 769

N. E. 2d 10 (2002), to support her fourth-amendnment argument. In

Love, officers nade a stop in accordance with Terry v. GChio, 392

- 11 -



US 1, 20 L. Ed. 2d 889, 88 S. . 1868 (1968), after observing
"what appeared to be a drug transaction,”™ in which the defendant
exchanged noney for sonmething pulled fromher nouth. Love, 199
I11. 2d at 277, 769 N.E.2d at 16. Qur Illinois Suprene Court
found an order to defendant to spit out what was in her nouth was
lawful as a search incident to arrest because probabl e cause

exi sted before the order was given. Love, 199 Ill. 2d at 280,
769 N.E. 2d at 17-18.

Def endant argues the police order in this case was
designed to magnify the odors fromthe interior of the car for
the canine's plain sniff and is anal ogous to police being all owed
to order defendant sitting in her vehicle to open a purse or
ot her container within the car to increase plain view of the
interior. Defendant contends the sequence required to satisfy
the fourth anmendnment is first a drug-dog alert and then perm ssi-
bl e requests or orders, rather than first inpermssible requests

or orders followed by a canine inspection.

A recent decision by the Suprene Court illum nates
reasonabl e search and sei zure under the fourth anmendnent. I n
Virginia v. More, 553 U.S.  , 170 L. Ed. 2d 559, 128 S. C

1598 (2008), the Court stated:
"When history has not provided a concl u-
sive answer, we have anal yzed a search or

seizure in light of traditional standards of

- 12 -



reasonabl eness ' by assessing, on the one
hand, the degree to which it intrudes upon an
i ndi vidual's privacy and, on the other, the
degree to which it is needed [to] the prono-
tion of legitimate governnental interests.'"”

Moore, 553 U.S. at __, 170 L. Ed 2d at 567,

128 S. C. at 1604, quoting Wom ng V.

Hought on, 526 U.S. 295, 300, 143 L. Ed. 2d

408, 414, 119 S. . 1297, 1300 (1999).
The Court later noted, "[i]n determ ning what is reasonabl e under
the [f]Jourth [a] mendnent, we have given great weight to the
"essential interest inreadily admnistrable rules.'" Moore, 553
US at __ , 170 L. Ed. 2d at 569, 128 S. C. at 1606, quoting

Atwater v. City of Lago Vista, 532 U S. 318, 347, 149 L. Ed. 2d

549, 573, 121 S. C. 1536, 1554 (2001).
The | daho Suprene Court considered what is reasonable

under the fourth amendnent in ldaho v. Irwin, 143 |daho 102, 137

P.3d 1024 (2006). In Irwin, the defendant argued police officers
subj ected her to an unreasonabl e search when the officers opened
t he door of the defendant's autonobile before directing the
defendant to exit. I|lrwin, 143 Idaho at 104, 137 P.3d at 1026.
That court reviewed fourth anmendnent jurisprudence in determ ning
whet her the search was consistent with constitutional standards.

In that case, the court noted there was no question the officers

- 138 -



possessed reasonabl e suspicion to detain the defendant for
traffic violations. Gven that, the officers were entitled to
order the defendant out of the vehicle. lrwin, 143 |Idaho at 105,
137 P.3d at 1027. The court found because officers have clear
authority to order people out of vehicles during a roadside stop,
it is constitutionally irrelevant whether the officer or the
occupant opens the car door. |Irwin, 143 Idaho at 106, 137 P.3d

at 1028. The Idaho Suprene Court noted under Pennsylvania v.

Mms, 434 U.S. 106, 111, 54 L. Ed. 2d 331, 337, 98 S. C. 330,
333 (1977), that a mere inconveni ence cannot prevail when
bal anced against |egitimte concerns about officer safety.

At oral argunment, defense counsel conceded that (1) the
of ficer could properly order the driver to get out of the truck
essentially whenever the officer wished and (2) had the officer
waited until the dog was present at the truck's front door,

t hrough which the driver would get out of the vehicle, before
ordering the driver out (thereby bringing the anbient air with
her), then she would have no basis to conplain about the police
conduct. In light of traditional standards of reasonabl eness,
the degree to which this conduct intruded on defendant's privacy
borders on de mnims. The driver is being asked to expose a
little nore anmbient air than woul d have ot herw se been exposed.
The conduct nay be needed for the pronotion of legitimte govern-

mental interests, i.e., detecting the presence of illegal drugs

- 14 -



in the anbient air of the vehicle' s interior by a trained dog.

We find the set-up technique to be a practical tool of
police work that does not interfere with the reasonabl e expect a-
tion of privacy in the interior of defendant's car. Under
Caballes, "[a] dog sniff conducted during a concededly | aw ul
traffic stop that reveals no infornmation other than the | ocation
of a substance that no individual has [the] right to possess does
not violate the [f]lourth [a]nmendnment."” Caballes, 543 U. S. at
410, 160 L. Ed. 2d at 848, 125 S. C. at 838. The anplification
of odors emanating from noncontraband within the car is otherw se
i nnocuous.

The set-up procedure is quick and nonintrusive; thus,
it does not inpermssibly |Iengthen the duration of the stop. It
al so ensures the canine remains outside the vehicle during the
sniff, as both the doors and wi ndows are closed. This is a
practical technique that bal ances a defendant's reasonabl e
expectation of privacy with the opportunity to allow | aw enforce-
ment to ferret out crinme. No fourth-anmendnent violation occurs
when an officer lawfully investigating a traffic violation orders
the occupant to roll up the wi ndows and turn on the blowers to
facilitate a dog sniff.

I11. CONCLUSI ON
For the reasons stated, we reverse the trial court's

j udgnment suppressing evidence and remand for further proceedings.

- 15 -



Rever sed.
STEI GVANN, J., concurs.

COOK, J., dissents.

JUSTI CE COOK, dissenti ng:

| respectfully dissent and would affirmthe decision of
the circuit court.

A police officer who has stopped a vehicle for a
traffic violation does not have unbridled authority to order and
conduct chem cal tests. The officer may not search the vehicle,
absent probabl e cause or consent. The officer nmay not force the
driver, and certainly not the passengers, to submt to a
Breat hal yzer test, although the driver's failure to do so will be

adm ssible in a DU prosecution. People v. Jones, 214 IIl. 2d

187, 201, 824 N. E.2d 239, 247 (2005). However, the officer is

not required to ignore things in plain view. "Plain view
includes itenms that would be within the "plain snmell"” of a dog at
the exterior of a vehicle. 1In the present case, the officer

i mperm ssi bly went beyond what was in plain view and ordered the
occupants of the vehicle to engage in testing.
The circuit court gave a lot of thought to this case
and set out its reasoning in a carefully witten order:
"Havi ng determ ned that the stop was

proper, the issue really boils down to

- 16 -



whet her or not the defendant's [f]ourth

[ a] mendnent rights were violated by the
officers instructing her to close the truck's
wi ndows and doors and turn the blowers on
high. This seens to be a case of first im
pression. There was no basis for the officers
to search the truck before Max alerted on the
truck. There was no consent to search prior
to Max's alert, and in fact, no consent to
search the truck was ever requested by the
officers. There was no probable cause to
search the truck before Max al erted.

It is inportant to note that the |l ength
of the stop was not unreasonably extended by
virtue of involving the canine officer in
this stop. Oficer Kent arrived with Mx
Wi thin approximately three mnutes of Oficer
Tyl er stopping the car, and O ficer Tyler
was still witing the parking ticket when

Max alerted on the truck. (See People v.

Brownlee, 186 I1l. 2d 501[, 713 N. E. 2d 556]

(1999), People v. Gonzalez, 204 I1l. 2d 220[,

789 N. E. 2d 260] (2003), and People v. Bunch,

207 I11. 2d 7[, 796 N.E.2d 1024] (2003).)

- 17 -



I[Ilinois v. Caballes, 543 U. S. 405[,
160 L. Ed. 2d 842, 125 S. C. 834] (2005),
hol ds that a dog sniff for drugs does not
change the character of an already proper
stop and that such a dog sniff does not in-
fringe on a constitutionally protected right
of privacy. Therefore, it is not a search
subject to the [f]Jourth [a] mendnment. A drug
dog's sniff reveals only the presence of
cont raband, and people have no legitimte
interest in possessing contraband. Thus, no
legitimate privacy interest is conprom sed
by a drug dog's sniff. [Caballes, 543 U S.
at 408[, 160 L. Ed. 2d at 897, 125 S. C. at
837-38].

It seens inportant to note that in

Caball es and People v. Driggers, 222 |1l. 2d

65[, 853 N E. 2d 414] (2006), another drug dog
case in which the sniff was not found to im
plicate the [f]lourth [a] mendnent, the sniffs
occurred on the exterior of the vehicle. In
t he case at hand, Max alerted on the defen-
dant's truck fromthe outside of the truck,

but he had sonme help. The drug-tainted air
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fromthe interior was being forced out of
the truck by the turned- up blowers. The
bl owers were turned up by the defendant, but
only upon the denmand of the officers. The
State woul d argue that since the defendant
does not have a constitutionally protected
interest in contraband or its odor, the dis-
tinction makes no substantive difference.
The State argues that since the police had
the right to direct the defendant to get out
of her truck, then the air inside is exposed
by the opening of the door. |If Max had
alerted on the truck fromthe exterior of
the truck through the open door, then
Cabal l es and Driggers would clearly apply.
However, that is not all that happened in this
case.

Wil e, again, there does not appear to
be a case exactly on point, the court finds

the case of [United States] v. Hutchinson, [471]

F. Supp. 2d [497] (MD. Pa. [2007]), to be hel p-
ful in addressing the issue. Hutchinson
contains a rather thorough discussion of a

line of cases that holds that when a drug
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dog enters a vehicle through an al ready
opened door or wi ndow of its own accord,
driven by its natural instincts, that the
dog's entry into the vehicle does invalidate
an otherwise lawful sniff. (Anmong the cases
cited are two supplied in this case by the

defense: [United States] v. Stone, 866 F. 2d

359 ([10th Cir.] 1989), and [United States] v.

W nni ngham 140 F.3d 1328 ([10th Gir.] 1998).)

I n Wnni ngham the drug dog alerted after

entering the van through a door opened by

t he defendant at the direction of the officer
making a awful stop. The court held that

t he def endant had not given consent for the
dog to enter the van, and therefore the re-
sulting discovery of drugs was in violation
of the [f]lourth [a]mendnent. The court in

Hut chi nson used the '"plain view and 'plain

snell' doctrines in its analysis of the inpact
of a drug dog's entry into a vehicle to deter-
mne the legality of the seizure. '[T]he
majority of federal courts *** have concl uded
that canine sniffs of the interior of a

vehicle or other container are | awful, but
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suggest that such interior sniffs may becone
constitutionally infirmin the event that the
interior sniff is acconplished or facilitated

by the officer-handler.' [Hutchinson, 417 F

Supp. 2d] at [508]. 'Notably, the Suprene
Court has held that where an officer who is
lawful ly present at [a] particular |ocation
noves or mani pul ates an object seen in plain
view, and where the officer has no probable
cause to search the item the act of noving

or mani pul ating the object constitutes an

unr easonabl e search under the [f]ourth [a] nmend-
ment that is not subject to the plain[-]view

doctrine.' [Hutchinson, 471 F. Supp. 2d] at

[509]. The court in Hutchinson goes on to

hol d that 'Were an officer opens a vehicle
or other container to assist a canine in
detecting the presence of contraband, and
where the cani ne has not al ready positively
alerted or indicated that it has detected

t he scent of contraband within the container,
it seens logical to conclude that the "plain
snel | " doctrine should have no application,

since the positive sniff that results was
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presunmabl y ai ded or achi eved inpermssibly

by the officer's manipul ation of the con-
tainer.' [Hutchinson, 471 F. Supp. 2d at 510].
Courts in at |least two other states have

rul ed, consistent with this reasoning, that
when an of ficer encourages a drug dog to
enter a vehicle when it had not first alerted
on the vehicle's exterior, that the dog's
actions constituted an unlawful search. (See

State v. Warsaw, 125 N.M 8, [12,] 956 P.2d 139[

143] (1997), and State v. Freel, 29 Kan. App. 2d

852, [860,] 32 P.3d 1219 [, 1225] (2001).)
Wil e again not directly on point, the
Hut chi nson | ogi ¢ seens applicable to the
case at hand. The officers had no probable
cause to enter the vehicle before Max al erted.
By requiring the defendant, w thout her con-
sent, to close the doors and wi ndows and turn
the bl ower on high, the officers in effect
nmoved and mani pul ated the air within the
vehicl e that would not otherw se have been
subject to their plain view or snell. Mx
could not lawfully be where the officers could

not lawfully be. The officers could not |aw
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fully be in the vehicle, and therefore Mx
could not lawfully be in the vehicle. In
order for the 'plain view or 'plain snell
doctrines to be applicable, the officer, and
in this case Max, had to be in a place where
they could lawfully be before they could | aw
fully viewor snell. The court recognizes
that Max was still outside the defendant's
truck when he alerted, but the anal ogy from
Hut chi nson seens applicable and logical. In
effect, Max was placed inside the vehicle by

the officers. Applying the Hutchinson |ogic,

the court finds that the directing of the
def endant to close the truck's w ndows and
doors and to turn the bl ower on high turned
the dog sniff into an unreasonabl e search
under the [f]ourth [a] mendnment. Therefore,
the court grants the defendant's notion to
suppress evidence, and all evidence seized
fromthe defendant's truck is hereby supp-
ressed. "

We should affirm



