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JUSTI CE COOX del i vered the opinion of the court:

Plaintiff, Ruth EE Wman, filed a conplaint alleging
def endants, Mayor Gerald Schweighart and the City of Chanpaign,
vi ol ated the Open Meetings Act (5 ILCS 120/1 through 6 (West
2006)). Defendants filed a notion for summary judgnent that the
trial court granted. Plaintiff appeals. W affirm

| . BACKGROUND

On Novenber 22, 2006, plaintiff filed a conplaint for
injunctive and other relief alleging defendants viol ated the Open
Meetings Act (5 ILCS 120/1 through 6 (Wst 2006)). Plaintiff
cl ai mred that on Novenmber 21, 2006, the Chanpaign city counci
held a regularly schedul ed neeting. The published agenda for the
nmeeting did not include any reference to defendants' intention to
hol d proceedi ngs behind cl osed doors. After the neeting of the
city council, a study session, and a neeting of the town board,

counci| menbers "and unknown staff who were not menbers of the



City Council went into [an] adjacent roomto discuss the public's
busi ness. " (Enphasis in original.)

The conpl aint alleged the "secret neeting"” violated the
Open Meetings Act in five ways: (1) while the public was ex-
cl uded, noncouncil nmenbers attended the closed neeting and no
notion was nade to permt their attendance; (2) defendants did
not publicly disclose each nenber's vote to convene in a closed
session; (3) defendants did not properly cite a specific excep-
tion in section 2a of the Open Meetings Act as the notion sinply
asserted the session be entered into to discuss "land acqui si -
tion" and "litigation"; (4) defendants conbi ned the notions on
whether to enter a closed session on two separate exceptions,

t hereby evading requirenents of a recorded vote and stating a
cl ai mred exception; and (5) defendants failed to disclose on a
publ i shed or avail abl e agenda the cl osed sessi on.

Def endants responded to the conplaint with a notion for
summary judgnent, or in the alternative, notion to dism ss under
section 2-615 of the Code of Civil Procedure (735 ILCS 5/2-615
(West 2006)). Defendants responded (1) no provision of the Open
Meetings Act states that noncouncil nmenbers are not pernmitted to
attend cl osed sessions; (2) the voting procedure conplied with
the requirenments of the Open Meetings Act as the vote of each
menber was publicly disclosed and duly recorded at the neeting

wherein the council voted on the cl osed session, was tel evised, a



voi ce vote on the issue was taken, and the el ectronic videotape
recordi ng of the neeting shows no negative votes were given; (3)
def endants publicly discussed that the subjects of the closed
session were "land acquisition"” and "litigation," exceptions
covered respectively under section 2(c)(5) (5 ILCS 120/2(c)(5)
(West 2006)) and 2(c)(11) (5 ILCS 120/2(c)(11) (West 2006)) of
the Open Meetings Act; (4) the Open Meetings Act does not pro-
hibit voting on nore than one exception in one notion; and (5)
the Open Meetings Act does not require the disclosing of a notion
to go into closed session to be |isted on the published agenda.
The affidavit of G enda Robertson, deputy city clerk of
the Gty of Chanpaign, stated that she attended the Novenber 21,
2006, regul ar business neeting, study session neeting, and Gty
of Chanpai gn Township neeting, and all of those neetings were
open to the public and tel evised on cable television as well as
rebroadcast 18 tinmes during the foll ow ng week. At the concl u-
sion of the study session, the city nmanager rem nded the counci
of the need to go into "Executive Session"” for "pending litiga-
tion" and "land acquisition” after the township neeting. Counci
menber G na Jackson notioned, and council mnenber Marci Dodds
seconded the notion, to go into a closed session follow ng the
township neeting to discuss "property acquisition”™ and "litiga-
tion." Council took a voice vote and all voted "yes." At the

concl usion of the township neeting, Jackson announced that the



city council was adjourning to "Executive Session” to discuss
"l and acquisition" and "litigation."

Plaintiff filed a notion for partial summary judgnent.

On February 6, 2008, the trial court issued a well-
witten and thorough menorandum of opinion and order. In it, the
court granted defendants' notion for summary judgnent di scussing
each of plaintiff's five clains. First, the court determ ned
that plaintiff's claimthat defendants permtted persons who were
not menbers of the council to be present is not a |legal require-
ment of the Open Meetings Act. Second, the record squarely
refutes plaintiff's contention that defendants failed to publicly
di scl ose the vote of each nmenber as to whether council should
convene in closed session. Third, the record unanbi guously
established that a cl osed session was expressly declared to

di scuss "pending litigation"” and "l and acquisition,” both proper
exceptions under the Open Meetings Act. Fourth, the Open Meet-

i ngs Act does not require separate votes on each of two or nore

bases for holding a closed session. Finally, the plain text of

the Open Meetings Act refutes plaintiff's claimthat defendants

were required to disclose on a published or avail abl e agenda t he
cl osed sessi on.

Thi s appeal foll owed.

1. ANALYSI S

Plaintiff argues that the trial court erred in finding



t hat defendants' conduct in going into closed session on Novenber
21, 2006, did not violate the Open Meetings Act and in granting
defendants' notion for sunmary judgnment while denying plaintiff's
notion for partial summary judgnent. Specifically, plaintiff
argues the court erred in the follow ng ways: (1) finding the
notion to go into closed session to discuss "pending litigation”
was explicitly nmade and defendants conplied with the statutory
requirenents; (2) ruling the Open Meetings Act does not require

t he individual vote of "each nmenber” to enter into closed ses-
sion; (3) holding the notion to go into closed session to discuss
"l and acqui sition" unambi guously referred to a specific statutory
exception; (4) determning the published agenda does not have to
di scl ose that the council will enter into "closed session"; and
(5) ruling the Open Meetings Act permts individuals who are not
menbers of the "public body" to attend cl osed session neetings
whi | e excluding the public when no notion is made or approved to
permt attendance by any identified individuals.

Section 2 of the Open Meetings Act outlines the open-
ness policy and the exceptions that allow a public body to close
a neeting to the public:

"(a) Openness required. All nmeetings of
publ i c bodies shall be open to the public

unl ess excepted in subsection (c) and cl osed

in accordance with Section 2a.



(b) Construction of exceptions. The
exceptions contained in subsection (c) are in
derogation of the requirenent that public
bodi es neet in the open, and therefore, the
exceptions are to be strictly construed,
extending only to subjects clearly within
their scope. The exceptions authorize but do
not require the holding of a closed neeting
to discuss a subject included within an enu-
nmer at ed excepti on.

(c) Exceptions. A public body nmay hold
cl osed neetings to consider the follow ng
subj ect s:

(5) The purchase or | ease of

real property for the use of the

publi ¢ body, including neetings

hel d for the purpose of discussing

whet her a particul ar parcel should

be acquired.

(6) The setting of a price for
sal e or | ease of property owned by

t he public body.



(11) Litigation, when an ac-
tion against, affecting or on be-
hal f of the particular public body
has been filed and is pendi ng be-
fore a court or adm nistrative
tribunal, or when the public body
finds that an action is probable or
i mmnent, in which case the basis
for the finding shall be recorded
and entered into the mnutes of the
cl osed neeting." 5 ILCS 120/2(a),
(b), (c), (c)(5), (c)(6), (c)(11)
(West 2006) .

Section 2a of the OQpen Meetings Act sets forth the
procedure the public body nmust followto close a neeting. 5 ILCS
120/ 2a (West 2006). Pursuant to section 2a, to close a neeting
or portion of a neeting, the public body must show that a nmjor-
ity vote of the quorum present, "taken at a neeting open to the
public for which notice has been given as required by this Act,"”
voted to hold the closed session. 5 |ILCS 120/ 2a (Wst 2006).
Section 2a requires that "[t]he vote of each nenber on the
guestion of holding a neeting closed to the public and a citation
to the specific exception contained in [s]ection 2 of this Act

whi ch aut hori zes the closing of the neeting to the public shal



be publicly disclosed at the tinme of the vote and shall be
recorded and entered into the mnutes of the neeting.” 5 ILCS
120/ 2a (West 2006) .

A. "Pending Litigation" Exception

Plaintiff clainms defendants violated the Qpen Meetings
Act when they notioned to discuss only "litigation"” wthout
referring to the type of litigation.

Def endants argue that the trial court properly found
that the city's notion to go into closed session cited exceptions
that were clearly stated, unanmbi guous, and well within the
statutory exceptions. Defendants agree that the council nenber
stated a "litigation" exception rather than a "pending litiga-
tion" exception when she notioned to go into closed session.
Further, defendants acknow edge this court deened such an om s-
sion in a previous case insufficient to conply with the section

2(c)(11) requirements. See Henry v. Anderson, 356 Ill. App. 3d

952, 957, 827 N.E. 2d 522, 525 (2005) (acknow edging the public
body i nvoked section 2(c)(11) by using the word "litigation" but
finding that because the body did not clarify that the litigation
was pending or inmmnent, the body violated the Open Meetings Act
because the requisite findings regarding potential litigation had
not been nade). Defendants note, though, that unlike in Henry,
the trial court in this case found the record clearly showed an

express declaration of the intent to go into a closed session to



di scuss "pending litigation."

We agree that this case is distinguishable fromHenry.
In Henry, this court determ ned that section 2a does not require
a specific citation to the statute as long as the public body
adequately identifies the exception. Henry, 356 Ill. App. 3d at

955, 827 N.E.2d at 524. Wile "[a]n additional citation to the

statutory subsection [may be] hel pful,”™ such citation is not
required by the act. Henry, 356 Ill. App. 3d at 955, 827 N. E. 2d

at 524. We went on to determ ne, however, that a public body

i nvoking the "litigation" exception did not properly cite section
2(c)(11). Henry, 356 Ill. App. 3d at 956, 827 N. E.2d at 525.
According to our decision, the "litigation" exception as stated

in section 2(c)(11) is a "forked path" for the foll ow ng reason:
“If the litigation has been filed and is
pendi ng, the public body need only announce
that in the proposed closed neeting, it
will discuss litigation that has been filed
and is pending. |If the litigation has not
yet been filed, the public body must (1) find
that the litigation is probable or inmnent
and (2) record and enter into the m nutes
the basis for that finding. Evidently, the
| egi sl ature intended to prevent public bodies

fromusing the distant possibility of litiga-



tion as a pretext for closing their nmeetings
to the public.” Henry, 356 I[Il. App. 3d at
956-57, 827 N.E.2d at 525.
In Henry, the record shows that the litigation was characterized

both as "potential” and as a "contested litigation matter,"” so it
was unclear to the public whether the litigation fell under (1)
the filed and pending portion of the exception or (2) the proba-
ble or imm nent portion, which would have required a finding and
a basis for such a finding be made record. Henry, 356 IIl1. App.
3d at 957, 827 N E.2d at 525.

This case is distinguishable fromHenry. The record
shows that during the open portion of the nmeeting and before the
notion to go into closed session was nmade, the city manager
i ssued a rem nder that there had been a request for a cl osed
nmeeting to discuss "land acquisition and pending litigation."
Unlike in Henry, no other statenents could have confused the
public as to type of litigation that was going to be di scussed.

Henry acknow edged that "[i]f litigation has been filed and is

pendi ng, the public body need only announce that in the proposed

closed neeting, it will discuss litigation that has been filed
and is pending." Henry, 356 Ill. App. 3d at 956, 827 N.E. 2d at
525. In this case, the public body announced the litigation was

pendi ng, and the council nenber's failure to reiterate that fact

when she nade the nobtion does not constitute a violation of the

- 10 -



Open Meetings Act.
B. "Vote O Each Menber" Requirenent
Plaintiff clains that the reference to the vote of

"each nenber"” in section 2a requires that the vote of each nenber

be recorded individually and that a voice vote fails to conply.
(Enmphasi s added.) 5 ILCS 120/2a (Wst 2006). Defendant argues
that the trial court was correct in finding that the vote of each
counci | menber was publicly disclosed.

The affidavit of the city clerk indicates that a voice
vote was taken, she recorded the vote, the vote was taken during
the open neeting, and all nenbers voted affirmatively. The video
recording of the nmeeting corroborates the city clerk's affidavit.
The trial court determ ned that the record "establishes with
certainty that every nenber of the council voted on the record in
favor™ of the notion to go into closed session and that the Open
Meetings Act "required no nore of defendants.” Under the plain
| anguage of the statute, "[t]he vote of each nenber *** shall be
publicly disclosed at the tinme of the vote and shall be re-
corded.” 5 ILCS 120/2a (West 20006). The statute does not
require that each nenber's vote be taken individually and re-
corded individually. As long as the public is infornmed of each
menber's vote, the requirenment of the statute is net. In this
case, each nmenber voted yes during a voice vote and that fact was

recor ded.



C. Property Acquisition Exception

Plaintiff clainms that the "property acquisition”
reference did not cite a particular exception, and it was anbi gu-
ous as to whether the council would be discussing (1) whether to
sell or lease its own property (see 5 ILCS 120/ 2(c)(6) (West
2006)), (2) whether to acquire property for the public body's own
use (see 5 ILCS 120/2(c)(5) (West 2006)), or (3) whether to
acquire land for use by a third party (not an exception).

Def endant argues that the trial court did not err in
finding that the city council cited section 2(c)(5) as only that
section applies to acquiring land, and the council stated it
woul d be discussing "land acquisition.” As discussed above,
generally calling attention to an exception is sufficient to neet
the requirenment that the public body cite the "specific exception
contained in [s]ection 2 of [the] Act which authorizes the
closing of the neeting to the public.” 5 ILCS 120/2a (West

2006); see McKee v. Board of Trustees of the Chanpaign Police

Pension Fund, 367 Ill. App. 3d 538, 547, 855 N E.2d 571, 578

(2006) ("[i]t would have been better if the Board had explicitly
referred to this specific subsection, but generally calling
attention to the exception was sufficient").

As only one of the exceptions specifically deals with
acquiring |l and through purchase or |ease, we agree that the

counci | unanbi guously i nvoked section 2(c)(5) (5 ILCS

- 12 -



120/ 2(c) (5) (West 2006)). The section 2(c)(6) exception is
limted to the sale or |ease of property already owned by the
muni ci pality, making it unlikely the public would confuse a
reference to I and acquisition as invoking this section.
D. Publication Requirenent

Plaintiff argues the trial court erred in ruling that
t he published agenda for the regular open neeting does not have
to disclose that the council will enter into closed session or
di scl ose the exception under section 2(c). Section 2a states as
fol | ows:

"At any open neeting of a public body

for which proper notice under this Act has

been given, the body may, w thout additional

notice under [s]ection 2.02, hold a closed

meeting in accordance with this Act. Only

topics specified in the vote to close under

this [s]ection may be considered during the

cl osed neeting.”" 5 ILCS 120/2a (West 2006).
Plaintiff does not argue that the council failed to give proper
notice for the open neeting. The plain | anguage of section 2a
allows a public body to decide during a properly noticed open
nmeeting to go into closed session without any additional notice.
Def endants did not, therefore, need to put in the published

agenda for the open neeting its intention to go into a cl osed

- 138 -



nmeeting or the topics to be discussed in the closed neeting.
E. Nonnmenber Attendance At Cl osed Session

Finally, plaintiff argues the trial court erred in
stating the foll ow ng:

"The Open Meetings Act is both textually and

inmplicitly silent on the matter of whether

persons ot her than nenbers of a public body

may be present at a neeting properly closed

under the Act. The Act is thus also silent

on the question of whether such presence nust

be made the subject of a notion disposed of

in open session.”
According to plaintiff, the Act states that a "public body" may
hol d cl osed neetings (5 ILCS 120/ 2(c) (West 2006)), and "'[p]ub-
lic body' includes all legislative, executive, adm nistrative[,]
or advisory bodies of the State, counties, townships, cities,
vill ages, incorporated towns, school districts[,] and all other
muni ci pal corporations, boards, bureaus, commttees[,] or comm s-
sions of this State, and any subsidiary bodies of any of the
foregoing” (5 ILCS 120/1.02 (West 2006)). Plaintiff argues this
shoul d ban anyone not a nmenber of the public body from attendi ng
t he cl osed neeting.

Def endants counter that no statute or court decision

dictates who is permtted to attend a cl osed session and staff

- 14 -



menbers of a public body are permitted to attend such sessions as
they are necessary to assist council. Defendants argue that a
publ i ¢ body cannot conduct its business in isolation and needs
staff to record the proceedings and assist the council with

di scussion on the different subjects. For exanple, to discuss
pending litigation, the council would need to confer with the
city attorney. The council could not cone to a decision if non-
menbers were excluded and council had no one to describe the

ci rcunstances or status of the litigation or answer its ques-
tions.

The trial court concluded that because the Act was
silent on who could attend closed neetings, it was prohibited
fromadopting plaintiff's position and elevating it to a provi-
sion of law. The court stated the follow ng:

"Plaintiff's claimis thus better directed

to the General Assenbly or to the City of

Chanpaign itself in an extralegal forum |In

the former case, the General Assenbly is free

to anend the Act; in the latter, the Gty of

Chanpaign is free to interpret the Act as

plaintiff suggests as a matter of policy

and attendant discretion. In no event can

this or any trial court so order. This court

has no authority to rewite the statute

- 15 -



according to plaintiff's view of what the

| aw m ght or should be. The court further

| acks the authority to dictate howthe City

of Chanpai gn construes the Act where, as

here, the construction it has chosen is

neither clearly erroneous nor contrary to

that of an Illinois court of review"

We agree with the trial court. Because the Open
Meetings Act neither delineates who is allowed to attend cl osed
session nor specifically prohibits a public body frominviting
nonmenbers into the closed session, we cannot find defendants
vi ol ated the Act when they allowed nonnenbers into the closed
sessi on.

I11. CONCLUSI ON

For the reasons stated, we affirmthe trial court's
j udgment .

Affirnmed.

KNECHT and STEI GVANN, JJ., concur.



