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JUSTI CE COOK, delivered the opinion of the court:

Def endant, Neil S. Prather, pleaded guilty to aggra-
vated driving while license revoked (DALR) (625 ILCS 5/6-303(d-3)
(West 2006)), obstructing justice (720 ILCS 5/31-4(a) (West
2006)), and driving under the influence (DU ) (625 ILCS 5/11-501
(West 2006)). Defendant was sentenced to 5 years in prison for
t he aggravated DW.R, a consecutive sentence of 4 years in prison
for obstruction of justice, and a concurrent sentence of 364 days
for the DU . Defendant appeals. W affirmin part, reverse in
part, and remand wth directions for proceedings consistent with
t hi s opi ni on.

| . BACKGROUND

On July 12, 2005, at defendant's arraignnment, the trial
court informed defendant of the follow ng regarding the charge of
obstructing justice:

"This is a Cass 4 felony. |It's punishable

by up to three years in prison and a $25, 000

fine. If you have been convicted of the



sane or greater class of offense within the

| ast ten years, excluding any tinme you have

spent in incarceration for that offense, then

you could be sentenced up to six years in the

Departnent of Corrections [DOC] and a $25, 000

fine."

On August 2, 2005, the trial court inforned defendant
of the follow ng regarding the offense of aggravated DWR

"This is a Cass 4 felony. That is punishable

up to three years in prison and a $25, 000 fi ne.

| f you have been convicted of the sanme or a

greater class of offense within the last ten

years, excluding any tinme you have spent in

i ncarceration for that offense, then you could

be sentenced up to six years in the [DOC] and

a $25,000 fine. |If other offenses are pending

agai nst you, you could be required to serve a

consecutive sentence, which nmeans one sentence

wi ||l be served before the next one starts.

I f you are sentenced to [DOC], you would be

required to serve a period of one year of

mandat ory supervi sed release [ (MSR)] foll ow ng

your discharge [from the DOC. "

On Decenber 13, 2005, defendant entered a partially
negotiated guilty plea. At the hearing, the trial court again

stated the possibility of an extended-term sentence if defendant



had "been convicted of the same or a greater class of offense
within the last [10] years, excluding any tinme you have spent in

incarceration for that offense,” the possibility of consecutive
sentences, and the requirenment of MSR  Defendant acknow edged he
understood his right to nmake the State prove himguilty beyond a
reasonabl e doubt, his right to a trial, and his right to confront
W t nesses, cross-exan ne witnesses, and testify or remain silent.
The State gave a factual basis for the plea, and the trial court
accepted the guilty plea.

On February 28, 2006, the trial court held a sentencing
hearing. After noting defendant had "11 prior DU s or simlar
of fenses with three pendi ng" and defendant had been sentenced to
the DOC four separate tines, the court stated that the |ikelihood
was high that defendant would at sonme point in tinme get behind
t he wheel and drive an autonobile while intoxicated. The court
stated extended-term sentences were appropriate and then deter-
m ned consecutive sentences were warranted "given the character
[of the offense]” and given defendant's history. 1In the court's
opi ni on, consecutive sentences were required to protect the
public fromdefendant's crimnal conduct "specifically [his]
propensity to drive, to drive wthout insurance, and to drive
whil e under the influence.” The court sentenced defendant as
st at ed.

On March 30, 2006, defendant, through his attorney,
filed a notion to reconsider sentence objecting to the inposition

of the consecutive sentence and requesting specific findings for
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the basis of the sentence. In April 2006, defendant filed a pro
se notion alleging ineffective assistance of counsel. On May 30,
2006, defendant filed another pro se notion alleging (1) consecu-
tive sentences were erroneous; (2) the trial court inposed a
doubl e- enhanced sentence; (3) the court failed to adnonish
defendant as to the possibility of a consecutive sentence; (4)
the court |acked sufficient evidence for the obstruction-of-
justice charge; (5) the court failed to consider mtigating
factors; (6) the judge nmade biased and inpartial statenments
during the sentencing hearing; (7) his counsel was ineffective;
and (8) the court abused its discretion in inposing fines.

On June 13, 2006, defendant's private counsel wthdrew
his representation and def endant was appoi nted a public defender
to represent him

On Septenber 7, 2006, defendant filed another pro se
notion alleging the consecutive extended-term sentence viol ated
the proportionate-penalties clause, his sentence was subject to
i nproper doubl e enhancenent, inproper inposition of an extended-
termsentence, failure to present a certified copy of his driving
abstract into evidence, insufficient evidence to convict of
obstructing justice, inproper police interrogation, and ineffec-
tive assistance of counsel regarding counsel's failure to defend
hi m and his asking for an i nappropriate sentence.

On Novenber 21, 2006, a new public defender was ap-
pointed to represent defendant. On January 23, 2007, the trial

court denied all of the postplea notions. On January 24, 2007,



counsel

filed a Suprenme Court Rule 604(d) (188 IIl. 2d R 604(d))

certificate that stated the foll ow ng:

"That under Suprene Court Rule 604(d) this

attorney [1l] has consulted with the [d] ef endant

to ascertain the [d]efendant's [2] contentions of

error and sentence and further has exam ned

the transcript of both the plea hearing[,]

whi ch took place on Decenber 13, 2005[, ]

and the sentencing hearing[,] which took

pl ace on February 28, 2006[,] [3] in the trial
court file and the report of proceedi ngs of
the plea of guilty and has nade any anend-
ments to the notion necessary for adequate
presentation of any defect in those pro-

ceedings." (Enphases added.)

Thi s appeal foll owed.

1. ANALYSI S

Def endant appeals, arguing he is entitled to a new

hearing on his notion to reconsider sentence because defense

counsel's certificate failed to strictly conply with Rule 604(d).

Def endant al so argues his sentences are voi d because the

extended-term statute viol ates due process.

A. Rule 604(d) Certificate
Rul e 604(d) provides the foll ow ng:
"The defendant's attorney shall file with the

trial court a certificate stating that the



attorney [1] has consulted with the def endant

either by nail or in person to ascertain

defendant's [2] contentions of error in the

sentence or the entry of the plea of guilty,

[3] has exam ned the trial court file and

report of proceedings of the plea of guilty,

and has nmade any anendnents to the notion

necessary for adequate presentation of any

defects in those proceedings." (Enphases

added.) 188 Ill. 2d R 604(d).
This court has stated that a Rule 604(d) certificate nust contain
each of the follow ng:

"(1) A statenent that the attorney has
consulted with the defendant, either by mai
or in person, to ascertain defendant's conten-
tions of error in the sentence or the entry
of the plea of guilty.

(2) A statenment that the attorney has ex-
amned the trial court file.

(3) A statenent that the attorney has
exam ned the report of proceedings of the plea
of guilty.

(4) A statenent that the attorney has
made any anmendnents to the notion necessary
for adequate presentation of any defects in

t hose proceedings." People v. Gice, 371 II1.
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App. 3d 813, 817, 867 N E. 2d 1143, 1146-47

(2007) .

In this case, defense counsel's certificate was as
guot ed above.

Def endant argues this certificate fails to conply with
Rul e 604(d) in three ways. First, it does not state whether
counsel's consultation with defendant occurred by mail or in
person. Second, it does not state that counsel ascertained
defendant's contentions of error in the entry of the guilty plea
as it only stated he ascertai ned defendant's "contentions of
error and sentence." Finally, it does not state whether counsel
exam ned the court file, stating only that counsel exam ned the
transcript of the plea hearing and sentencing hearing "in the
trial court file."

I n determ ni ng whet her defense counsel conplied with

Rul e 604(d), the standard of reviewis de novo. Gice, 371 I1l1.

App. 3d at 815, 867 N E. 2d at 1145. Qur suprene court has held
that strict conpliance with Rule 604(d) is required and a review
ing court nmust remand in any case where counsel failed to

strictly conply. People v. Janes, 158 IIl. 2d 27, 33, 630 N E. 2d

790, 792-93 (1994). This court need not take strict conpliance

with Rule 604(d) to unreasonable extrenes (see People v. Watt,

305 I'll. App. 3d 291, 297, 712 N. E.2d 343, 347-48 (1999) (stating
that the certificate need not recite word for word the verbi age
of the rule)). However, this court cannot sinply assune or infer

conpliance with Rule 604(d) because the strict waiver require-



ments of Rule 604(d) demand that any issue not raised in the
notion to reconsider the sentence or the notion to withdraw the
plea of guilty is forfeited. 188 IIl. 2d R 604(d).

In this case, the State argues that the Rule 604(d)
certificate satisfied the consultation requirenment by stating
counsel consulted with defendant and the | ack of specification
about the node of contact does not render the certificate insuf-
ficient. Further, the State acknow edges that the certificate
does not specifically state that counsel ascertai ned defendant's
contentions of error with respect to the entry of the guilty plea
but states the certificate inplied such action as the certificate
stated counsel ascertained "the [d]efendant's contentions of
error and sentence."” The State also argues that this court can
infer that defense counsel examned the trial court file as the
certificate states that counsel exam ned the transcripts of the
gui l ty-pl ea hearing and sentencing hearing and exam ned "t he
report of proceedings of the plea of guilty."

Wil e the State argues defense counsel probably did
ascertain all of defendant's errors and nost |ikely did | ook at
the trial court file, we do not know with certainty because
counsel failed to strictly comply with Rule 604(d). The state-
ment that counsel ascertained defendant's contention of "error
and sentence" may have omtted words intending "error in the
guilty plea and sentence"” or may have m styped a word intending
"error in sentence.”" W cannot be sure therefore whether counsel

ascertai ned defendant's contentions of error in the guilty plea
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hearing as well as in the sentence.

More troubling is whether counsel read the trial court
file. The certificate acknow edged counsel read the transcripts
of the guilty plea and sentencing hearings "in the court file"
and the "report of the proceedings of the plea of guilty." The
certificate never stated, though, that counsel reviewed the
entire court file. Because counsel stated he reviewed tran-
scripts "in the court file" but never states he "reviewed the
court file," counsel may not have conplied with Rule 604(d). 1In
this case, counsel did not represent defendant until after the
gui l ty-pl ea hearing, sentencing hearing, and a series of
posttrial notions had been submtted. |If counsel failed to
t horoughly ascertain defendant's contentions or failed to exam ne
the trial court file, he m ght have m ssed an error that would
then be forfeited. W cannot assune counsel conplied with Rule
604(d) and nust remand because counsel's certificate did not
strictly conply with the requirenents in Rule 604(d).

B. Constitutionality of the Extended-Term Statute

Def endant clainms the Unified Code of Corrections
(Unified Code) (730 ILCS 5/5-1-1 et seq. (West 2006)) contains
conflicting provisions regarding the applicable sentence for a
Class 4 felony. Specifically, the statute that authorizes
ext ended-term sentences vi ol ates due process because it is in
direct conflict with the mandatory | anguage of the sentencing
provision for Cass 4 fel onies.

Under section 5-8-1(a)(7) of the Unified Code,



"[e] xcept as otherw se provided in the statute defining the
of fense, a sentence of inprisonment for a felony shall be a
determ nate sentence set by the court under this [s]ection,
according to the followng [imtations: *** (7) for a Class 4
fel ony, the sentence shall be not less than 1 year and not nore
than 3 years." (Enphasis added.) 730 ILCS 5/5-8-1(a)(7) (West
2004) . Def endant cl ai s the mandatory | anguage of this section
limts defendant's sentence to three years on both of his Cass 4
fel ony of fenses. Defendant, though, was sentenced to five years
and four years for his two Class 4 felonies pursuant to section
5-8-2 of the Unified Code, which provides the follow ng:
"(a) A judge shall not sentence an

offender to a termof inprisonnment in excess

of the maxi mum sentence authorized by [s]ection

5-8-1 for the class of the nobst serious

of fense of which the offender was convicted

unl ess the factors in aggravation set forth

i n paragraph (b) of [s]ection 5-5-3.2 or clause

(a)(1)(b) of [s]ection 5-8-1 were found to be

present. |If the pre[]Jtrial and trial pro-

ceedi ngs were conducted in conpliance with

subsection (c-5) of [s]ection 111-3 of the

Code of Crimnal Procedure of 1963, the judge

may sentence an offender to the follow ng:

* * %

(6) for a Class 4 felony, a
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termshall be not |less than 3 years
and not nore than 6 years." 730
| LCS 5/5-8-2(a)(6) (West 2004).

Def endant argues that the extended-term sentencing
provi sion creates an anbi guous sentencing structure because its
| anguage is in direct conflict with the Cass 4 felony sentencing
provi si on mandati ng a maxi num sentence. For the foll ow ng
reasons, we di sagree.

Section 5-8-1 provides the parameters for felony
sentences and section 5-8-2 authorizes the inposition of an
extended term when certain aggravating factors exist. The
| anguage of the statutes establish that the two sections are to
be read in conjunction with one another not exclusive of one
another. The title of section 5-8-2, "Extended Term" suggests
that in this section the legislature was giving the tinmes that
the set mandatory term should be "extended." The extended-term
section references the set terns in section 5-8-1 and only all ows
deviation fromsection 5-8-1 where certain aggravating factors
are present. In section 5-8-2, the legislature clearly intended
t hat when an offense is acconpani ed with the enunerated aggravat -
ing factors, a nore significant punishnment should apply. The
sentencing structure is not anmbiguous as it is clear that section
5-8-1 applies unless enunerated aggravating factors exist that
warrant a greater punishnent. Sections 5-8-1 and 5-8-2 do not
conflict and the extended-term provision does not violate due

process.



I 11. CONCLUSI ON

For the reasons stated, we affirm defendant's sentence
to the extent that the applicable provisions of the Unified Code
do not violate due process; we reverse the trial court's judgnent
regardi ng Rul e 604(d) conpliance and remand for (1) the filing of
a new postplea notion (if defendant so wi shes), (2) a new hearing
on defendant's postplea notion, and (3) strict conpliance with
Rul e 604(d) requirenments. As the State has successful ly defended

a portion of the judgnent, we award the State its $50 statutory

assessnment agai nst defendant as costs of this appeal. People v.
Ni cholls, 71 I11l. 2d 166, 174, 374 N E. 2d 194, 197 (1978); see
al so People v. Smth, 133 IIl. App. 3d 613, 620, 479 N E. 2d 328,
333 (1985).

Affirmed in part, reversed in part, and remanded with
di rections.

STEI GVANN, J., concurs.

TURNER, J., specially concurs in part and dissents in

part.



JUSTI CE TURNER, specially concurring in part and
di ssenting in part:

Al t hough | concur with the majority's decision to
affirm defendant's sentence based on his due-process argunent, |
di sagree with the order to reverse and remand for conpliance with
Rul e 604(d). Therefore, | respectfully dissent fromthat portion
of the majority's order.

In the case sub judice, defense counsel's certificate

sufficiently conplied wwth the requirenments of Rule 604(d).
Counsel stated he consulted with defendant to ascertain his
contentions of error, examned the transcripts in the trial court
file of the plea and sentencing hearings and the report of
proceedi ngs of the plea of guilty, and nmade any anendnents to the
noti on necessary for adequate presentation of any defects in

t hose proceedings. Wile the certificate was inartfully worded,
a verbatimrecitation is not required. See Watt, 305 Il1. App.
3d at 297, 712 N.E.2d at 347-48. The mgjority's order, however,
has the effect of requiring such a verbatimrecitation of the
rule. | would affirmthe trial court's judgnment in all other

respects.



