NO. 4-07-0192
Filed 6/26/08
I N THE APPELLATE COURT
OF ILLINO S

FOURTH DI STRI CT

Li sa Hol der Wite,
Judge Presiding.

JAMES FRANK, ) Appeal from
Petitioner- Appel | ee, ) Circuit Court of
V. ) Macon County
BRENT D. HAWKI NS, ) No. 070P7
Respondent - Appel | ant . )
) Honor abl e
)
)

JUSTI CE MYERSCOUGH del i vered the opinion of the court:

In January 2007, petitioner, Janes Frank, filed a
petition for an emergency order of protection on behalf of his
chil dren, Donovan and Hayli Frank, requesting that the trial
court enter the order against respondent, Brent D. Hawki ns, who
shared a common household with petitioner's children. The court
entered an energency order of protection. |In February 2007, the
court entered a plenary order of protection (order) against
respondent. Respondent appeals the entry of the order. W
affirmentry of the order but remand with directions that the
order be corrected on its face.

| . BACKGROUND

In January 2007, petitioner filed a petition for an
energency order of protection on behalf of his children, Donovan
Frank, age 14, and Hayli Frank, age 10. In the form petition,
petitioner checked the box indicating that the relationship

bet ween the children and respondent was "shared/ comon dwelling."



An attachnment indicated that the petition for the energency
order of protection stemed froman incident that occurred | ate
at night on Decenber 21, 2006, at the honme of Donovan, Hayli,
their nother Ronette Frank (Ronette), and respondent. Respondent
all egedly destroyed the Christmas tree, broke many itens in the
house, and threatened to kill the famly pets. The petition also
all eged that the children were frightened of respondent. Addi-
tionally, the petition stated that respondent had ot her orders of
protection agai nst himwhich he had viol ated, he had previous
battery charges on his record, and he had pleaded guilty to
donestic battery of Ronette in 2000.

On January 3, 2007, petitioner appeared for an ex parte
hearing on the petition for an energency order of protection. He
testified that respondent was Ronette’ s boyfriend and Ronette was
t he not her of Donovan and Hayli. The trial court entered an
energency order of protection. The formorder indicated that the
petition was being brought by petitioner on behalf of the
"[c]hild(ren) as noted on page 6, [p]lart C of this order."” The
jurisdiction section of the formorder indicated that the persons
protected by the order were "[minor child(ren) who are so
identified on page 6 of 11, [p]art C of this order” and that the
court had jurisdiction over the mnor children. The general
findings section of the formorder indicated that "[t] he
[r] espondent has abused the [p]etitioner and/or the child(ren) so
identified in [p]Jart C (page 6 of 11) of this order and/or the

protected person(s).”" No nanes are witten in part C of the

-2 -



order. Summpns was served on respondent on January 3, 2007. The
sumons reflected the action was brought on behal f of Donovan
Frank and Hayli Frank.

I n February 2007, a hearing was held to determ ne
whet her a plenary order of protection would be entered. Respon-
dent testified that up until entry of the January 2007 energency
order of protection, he had lived at 708 East Van Buren with
Ronette, Donovan, and Hayli. Respondent acknow edged t hat
previously three orders of protection had been entered agai nst
himby three different people. Respondent did not recall having
pl eaded guilty to three violations of orders of protection. He
acknow edged that he had pleaded guilty to a 2000 donestic
battery comm tted agai nst Ronette. Respondent did not believe
the children had been present when he had battered Ronette.
Respondent deni ed ever holding a knife to Ronette's throat. He
adm tted he had a m sdeneanor theft conviction

On Decenber 21, 2006, respondent stopped by a bar on
his way home fromwork. Ronette was not home when he arrived
home. She and the children arrived home several hours |ater.
Respondent was asl eep on the couch when they got home and cl ai ned
he stayed asleep the rest of the evening. They did not speak
t hat ni ght because he was asl eep

Respondent deni ed he "trashed" the upstairs (main
floor) of the house. Respondent clained he fell into the Christ-
mas tree while he was trying to get his change jar off the mantel

behind the tree. Respondent slipped in the cords, tried to grab
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the tree to catch hinself, and the tree fell apart. Respondent
admtted he was a "little upset” by the tree falling. Respondent
knocked over the television. The television fell onto a vase and
broke it. Respondent did not pick up anything because he was
tired and it was a big ness. He planned to pick it up the next
day. Respondent deni ed snmashing the di shes and di shware in the
kit chen.

Respondent call ed Ronette's grandnother's house around
10: 30 or 11 p.m, but Ronette was not there. Respondent denied
that he threatened to kill the pit bull dog that night. He
adm tted having done so on a previous occasion three or four
weeks before Decenber 21, 2006.

Respondent deni ed having "trashed"” the basenent of the
house that evening. Respondent denied having destroyed anyt hing
when Ronette and the children were there. He stated that the
only thing that was broken was the vase and that the tree had
been knocked over. Respondent denied yelling at, swearing at, or
threatening the children that night. Respondent stated he had
never |laid a hand on Donovan or Hayli.

Ronette testified that her address was 708 East Van
Buren, Decatur, Illinois. She is the nother of Donovan and
Hayli. She is divorced frompetitioner. Ronette maintained that
respondent is Hayli's father but that in the divorce proceedi ngs
petitioner was named the father of both children. Ronette and
respondent had been together going on 12 years, and they had been

together for a solid 7 years.



Ronette deni ed ever having an order of protection
agai nst respondent. Ronette did not recall having been the
victimof donestic battery at the hands of respondent in 2000.
She remenbered an argunent that resulted in the police being
call ed, but she did not recall that respondent pleaded guilty to
donestic battery. Ronette maintained that respondent had never
abused her, hit her, or laid a hand on her. Ronette denied that
respondent drank or canme hone drunk.

Regardi ng the incident on Decenber 21, 2006, shortly
after 9 p.m Ronette picked up her children frompetitioner's
house and took themto her grandnother's while she went to finish
up her Christmas shopping. At approximtely 12:30 a.m, Ronette
went to the house to drop off the presents she had purchased.
When she arrived home, she noticed that the Christmas tree was
all nmessed up. No furniture was knocked over. Respondent was
asl eep on the couch so she did not talk to him Ronette put the
gifts in Donovan's bedroomand left to pick up the children.
They arrived back honme about 1 a.m

Ronette denied receiving a phone call fromrespondent
after she returned to her grandnother's or that respondent had
threatened to kill the pets if she did not get hone. Ronette
t hought her grandnot her may have received a call fromrespondent
inquiring if she was there to get the children.

When Ronette arrived back hone with the children, the
house was in the sanme condition. Respondent was still asleep on

t he couch, so she nudged him and asked what had happened to the
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tree. He said sonething about getting caught up in the cords,
and grabbing hold of the tree, and com ng down with it. Ronette
said she would worry about it in the norning. The house had only
two bedroons, one for Donovan and one for Hayli. Respondent

sl ept on the couch when the children were there and Ronette sl ept
on anot her couch. Wen the children were gone, sonetines Ronette
sl ept in Donovan's room because she got tired of sleeping on the
couch. Ronette stated that the basenent was where the dogs
stayed and where the laundry roomwas | ocated. The basenent was
a ness wth unpacked boxes. They rarely went down into the
basenent. Ronette and the children went to bed in Hayli's room
Ronette mai ntai ned that was because she had hi dden the Chri st nas
presents in Donovan's room Ronette clained she did not sleep on
t he ot her couch because she did not want to step on any of the
debris fromthe Christmas tree if she got up to use the bathroom
in the mddle of the night.

Ronette denied getting into an argunent with respondent
or that she went down in the basenent with him Ronette further
mai nt ai ned that respondent had not done any danage to the base-
ment of the house |ater that night.

Ronette testified that respondent had never laid a hand
on either of the children. She stated that she had never seen
respondent hit, push, or use the belt on the children. Ronette
deni ed offering her children noney and to buy themthings in
exchange for their false testinony at the hearing. She testified

that her son lies to her, has behavioral problens, and gets into
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troubl e.

Virginia Spires testified that she is Ronette's grand-
not her. On the evening of Decenber 21, 2006, Spires watched the
children while Ronette finished her Christnmas shopping. Ronette
dropped the children off around 9 p.m and returned around 12: 30
a.m During that tinme period, respondent called to inquire if
Ronette had been there to pick up the children. Spires did not
speak to respondent again that evening. Spires testified that
when Ronette canme to pick up the children, Ronette did not say
anyt hi ng about respondent nessing up the Christmas tree or
destroying itenms in the house.

Donovan and Hayli Frank were called to testify by
petitioner. At the request of petitioner's counsel, and w thout
obj ection by defense counsel, the testinony was given in chanbers
with only the judge and attorneys present.

Donovan testified that he was 14 years old and was in
the eighth grade. He attended Thomas Jefferson M ddl e school.
Donovan lived at his father's house every Mnday, Thursday, and
every ot her weekend. The rest of the tinme he lived at his
not her's house along with his sister Hayli and respondent.

Late on Decenber 21, 2006, Donovan was at his grand-
nmot her's (technically great-grandnother's) house because his
nmot her was out Christmas shopping. Before Ronette canme to pick
up Donovan, she stopped by their house to tell respondent she was
done Christmas shoppi ng and was going to go pick up the children

When Ronette arrived at her grandnother's house, she was crying.
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Ronette told themthat the house "was destroyed.” She said that
the Christmas tree had been thrown and the entertai nnment center
had been broken.

Before they left their grandnother's house, respondent

called five tinmes. Respondent apparently told Ronette she needed

to hurry up and get hone or he was going to kill their pets
because Donovan heard Ronette say, "[y]ou better not kill ny dog,
or I1'Il call the cops on you." Wen they arrived honme, respon-

dent was acting |i ke he was asleep. According to Donovan, the
tel evision had been thrown into his roomfromthe living room
the entertai nnment center had been broken, candles that had been
on a table were all over the floor, and a gl ass-topped tabl e had
been thrown across the room bending the frame. |In the hallway, a
box of screws had been thrown so screws were everywhere. The
conputer nmouse and keyboard had been thrown and the keyboard had
been broken. Papers had been thrown on the floor. 1In the

ki tchen, gl asses, bowls, plates, and the coffee pot had been
smashed on the floor. A small conpact disc player had al so been
broken in the kitchen.

Donovan, Hayli, and Ronette went into Hayli's bedroom
and went to bed. All three of themwent into Hayli's bedroom
because Ronette was afraid that if Donovan went in his own room
to sl eep respondent would "nmess with" him

About 20 m nutes |ater, respondent started yelling at
them and calling Ronette a "cheater." Respondent went down to

the bedroomin the basenent, and they heard "stuff being thrown
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down there." At Ronette's request, Donovan went down to the
basenent to peek at what respondent was doi ng. Donovan saw
respondent pull out the dresser drawers and search them Donovan
saw respondent throw the mattress to Ronette's bed across the
room Respondent knocked over the vanity. Donovan went upstairs
and told Ronette what respondent was doing. Ronette went down to
t he basenent. She and respondent argued.

The next norning, Ronette and Donovan got up and
cl eaned the upstairs. Respondent cleaned up the basenent.
Respondent did not want her to | eave and things escalated into an
argunent. Respondent said he had been | ooking for any letters
Ronette may have received from her ex-boyfriend since respondent
had cone back to live with them

Donovan stated that when he was younger he was a "bad
kid" and got into trouble a | ot. Respondent disciplined Donovan,
i ncl udi ng whi ppi ng Donovan with respondent's hands or a belt.
Donovan had not been in trouble recently so respondent had not
met ed out any discipline. Donovan stated that Hayli was "the
good kid," and respondent did not spank her.

Donovan said Ronette prom sed himthat she woul d pay
hi m $100, buy hima "PS 3 [PlayStation 3]," and buy him m nutes
on his cell phone if he would Iie to the judge and say that
respondent never destroyed the house, took themout to eat al
the tinme, never went out drinking, and never canme hone drunk.
However, Donovan stated that respondent got drunk every day and

in the past three nonths had taken them out to eat about four
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tinmes.

Donovan adm tted havi ng spoken with defense counsel on
an occasion prior to the hearing. He admtted that he had
previously told defense counsel that respondent never hit or
yel l ed at anyone.

Hayli testified that she was 10 years old and lived at
708 East Van Buren Street. She attended South Shores El enentary
school. Hayli lived with her nother nost of the tinme but had a
regul ar schedule of living sonme of the tine with her father.

O hers who lived in her nother's house were Donovan and respon-
dent. Respondent had lived with them when Hayli was younger and
t hen had noved back in a few nonths ago.

When Hayli was younger, respondent had spanked her
She had al so seen respondent hit Donovan with a belt and spank
hi m

Hayli stated that right before Christmas, respondent
had "supposedl y" nmessed up or "trashed" the house. Hayli ex-
pl ai ned that she said "supposedl y" because nost of the damage had
occurred while she was at her grandnother's (technically great-
grandnot her's) house. On the evening of the damage, Ronette told
Hayl i that respondent had destroyed itens in the house. However
the next day Ronette said she herself may have done so. Ronette
told Hayli that respondent said he was going to kill the animals.

Respondent was asl eep on the couch when they got hone.
Hayl i thought that respondent was really faking being asleep and

acting |ike nothing had happened. Hayli, Donovan, and Ronette
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went up to Hayli's bedroom shortly after they arrived honme. As
they were falling asleep, Hayli heard respondent go down into the
basenent where Ronette had her bedroom and heard himthrow ng
t hi ngs around and tearing the drawers out of her nother's
dresser. Donovan saw respondent tearing up the basenent. A few
m nutes later, Ronette went down to the basement. Before she
went down to the basenent, she told the children "'[i]f you hear
me scream then call the cops.'"™ Ronette and respondent argued
in the basenent.

The next norning, Hayli saw the damage that had been
done upstairs. dass was all over the place. A glass picture
t hat had been in the kitchen was broken, a stand that held cans
in the kitchen had been knocked over, the keyboard and ot her
"stuff" had been knocked over, papers fromthe conputer desk were
all over the place, the conmputer desk chair had been knocked
over, and the Christmas tree had been knocked over and torn
apart.

The day before the hearing, Ronette had prom sed to (1)
give Hayli $100, (2) buy her a cell phone, and (3) give her
perm ssion to go out and buy whatever she wanted if she would
testify that nothing bad had happened and that respondent had not
done anything except trip over the Christmas tree.

The trial court admtted petitioner's exhibit No. 2
into evidence. The exhibit contained the information charging
respondent with donmestic battery agai nst Ronette on or about July

6, 2000, and a copy of the August 8, 2000, docket entry indicat-
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ing respondent's guilty plea to that charge.

st at ed:

After hearing argunents of counsel, the trial

"We'll show wi tnesses sworn. Evidence heard.
[ Def ense counsel] is correct in that, of
course, the [c]ourt does have to first make a
finding that there is some abuse, and at
times there is a m sconception that there has
to be actual physical abuse, that soneone has
to be hit or struck or sonething of that
nature, but the [c]ourt believes that the
statute is clear in that it's not appropriate
and it is harassnent and abuse for an indi-
vidual to be subjected to treatnent that's
been described here in terms of com ng hone
and finding your house in disarray or being
threatened that your animals will be hurt if
you don't cone hone, soneone repeatedly com
ing to the hone intoxicated and yelling and
causing a disruption. All those things con-
stitute abuse and harassnent, and the [c]ourt
does find that the testinony of the m nor
child, Hayli, was credible. There has been
no one who's questioned her credibility.
There's been no testinony regarding her hav-

ing problens with telling the truth or being
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in trouble or anything of that nature, and so

the [c]ourt does find that the petitioner has

sustai ned his burden of proof. The prayer of

the petition is granted.™

The trial court entered the witten order. The form
order indicated that it was being brought by petitioner on behalf
of "[c]hild(ren) as noted on page 6, [p]art C of this order.™
The jurisdiction section of the formorder indicated that the
persons protected by the order were petitioner and "the [minor
child(ren) identified in [p]lart C, (page 6 of 13) of this order”
and that the court had jurisdiction over "the mnor child(ren)
and/ or other protected persons." The general finding section of
the formorder indicated that "[r] espondent has abused the
[p]letitioner and/or the child(ren) so identified on [p]lart C
(page 6 of 13) of this order and/or the protected person(s)
listed on [pl]age 1 of 13 of this order.” No nanes are witten in
part C of the order.

The order prohibited respondent fromconmtting acts of
abuse or threats of abuse against "all protected persons,”
i ncl udi ng harassnment, interference with personal |iberty, physi-
cal abuse, stalking, intimdation of a dependent, w |l ful depri-
vation, neglect, and exploitation. Further, respondent was
ordered to stay 100 feet away from "[p]etitioner and/or other
protected person(s)," stay 500 feet away fromthe residence of
"[p]etitioner and/ or other protected person(s), currently |ocated

at 708 [East] Van Buren, Decatur, [Illinois], while children are
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present.”

Respondent was prohibited from"entering or

remai ni ng

while [p]etitioner and/or protected person(s) is/are present at:

*** [t]heir school, |ocated at Thonmas Jefferson, Decatur, [IIIli-

noi s], So[uth] Shores, Decatur, [Illinois]."” Respondent was al so

prohibited fromentering or remaining in the residence

hold whil e under the influence of drugs or al cohol and

ing a threat to the safety or well-being of petitioner

tioner's chil dren.

The docket entry for the hearing on the order
"Cause called for hearing on the request
for [p]lenary [o]rder of [p]rotection. Wt-
nesses sworn, evidence heard. Modtion by the
[r] espondent for directive [sic] finding at
the close of the [p]etitioner's evidence.
Argunents of counsel heard. Mdtion denied.
***  Petitioner's exhibit [No.] 2 admtted
into evidence. Wtnesses sworn. Evidence
heard to conclusion. Finding by the [c]ourt
that the [p]etitioner has sustained his bur-
den of proof. Prayer of the [p]etition
granted. Order entered and extended for two

years."

or house-
constitut-

or peti -

st at ed:

The circuit clerk certified she mailed a copy of the order to

respondent on February 9, 2007. This appeal followed.

1. ANALYSI S

Respondent appeals entry of the order, arguing that (1)
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the order of protection as entered failed to conply with statu-
tory requirenents, (2) the trial court's finding of abuse was
agai nst the mani fest weight of the evidence, and (3) the trial
court abused its discretion in entering the order of protection.
A. No Appellee Brief Was Fil ed

Petitioner has failed to file a brief on appeal. "A
reviewi ng court is not conpelled to serve as an advocate for the
appellee and is not required to search the record for the purpose

of sustaining the trial court's judgnent."” Benjamn v. MKinnon

379 I'll. App. 3d 1013, 1019, 887 N E.2d 14, 19 (2008). "However,
if the record is sinple and the clained errors are such that the
*** court can easily decide themw thout the aid of an appellee's
brief, [the] court should decide the nerits of the appeal."

Benjanm n v. MKinnon, 379 Ill. App. 3d at 1019, 887 N.E. 2d at

14. On the other hand, if the appellant's brief denonstrates

prima facie reversible error and the contentions in the brief

find support in the record, the trial court's judgnent may be

rever sed. First Capitol Mrtgage Corp. v. Talandis Construction

Corp., 63 Ill. 2d 128, 133, 345 N E. 2d 493, 495 (1976).
B. The Donestic Violence Act Is To Be Liberally Construed
In the text of the Illinois Donestic Violence Act of
1986 (Act) (750 ILCS 60/102 (West 2006)), the legislature specif-
ically provides the Act's provisions are to be liberally con-
strued to "pronote its underlying purposes.” The Act states:
"This Act shall be liberally construed

and applied to pronote its underlying pur-
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poses, which are to:

(1) Recogni ze donestic violence as a
serious crine against the individual and
soci ety which produces famly disharnony in
t housands of Illinois famlies, pronptes a
pattern of escal ating violence which fre-
quently culmnates in intra-famly hom cide,
and creates an enotional atnosphere that is
not conducive to healthy chil dhood devel op-
ment ;

* o %

(4) Support the efforts of victins of
donmestic violence to avoid further abuse by
pronptly entering and diligently enforcing
court orders which prohibit abuse and, when
necessary, reduce the abuser's access to the
victi mand address any rel ated i ssues of
child custody and econom c support, so that
victins are not trapped in abusive situations
by fear of retaliation, loss of child, finan-
ci al dependence, or |oss of accessible hous-
ing or services[.]" 750 ILCS 60/102(1), (4)
(West 2006) .

C. The Record Supports the Conclusion That the
Trial Court Intended the Children To Be
Protected Parties Under the O der

Respondent argues that the order entered in this case
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failed to conply with the statutory requirenents of the Act.
First, respondent argues that the trial court's failure to check
certain boxes on page one of the formorder left the court's

i ntentions unknown regardi ng whet her respondent was (1) prohib-
ited fromcommtting further acts of abuse or threats of abuse,
or (2) to stay away from petitioner and other protected persons.

Second, respondent argues that the "fatal defect"” in
the order was its failure to conply with the requirenents of
section 221(b)(1) of the Act requiring that an order of protec-
tion shall state "[t]he nanme of each petitioner that the court
finds was abused, neglected, or exploited by respondent, and that
respondent is a nenber of the famly or household of each such
petitioner, and the name of each other person protected by the
order and that such person is protected by this Act." 750 ILCS
60/ 221(b) (1) (West 2006).

Because nowhere in the order entered in this case are
petitioner's children identified specifically by nane as pro-
tected persons under the order, respondent maintains that the
only protected person who was identified within the order of
protection is petitioner, Janmes Frank, and that the record does
not support entry of an order for petitioner.

Third, respondent argues that reversal of the order is
requi red because the order "cannot be appropriately anmended or
corrected or 'fixed on remand." Respondent maintains this is
because the record is insufficient to establish or to "constitute

a nmenorandunt (1) of what renmedies the trial court intended to
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grant, or (2) that the court exercised the judgnment and judici al
di scretion necessary to determ ne the appropriate renedi es or
prohi bitions to incorporate into the order. W disagree.

The duty of the reviewng court is to "consider the
trial record as a whole and to ignore errors that are harm ess.”

People v. Robinson, 368 IIl. App. 3d 963, 977, 859 N E.2d 232,

247 (2006). Wen reviewing the record as a whole in the case sub
judice, clearly the persons to be protected by these proceedi ngs
are Donovan and Hayli Frank. Cearly, the trial court intended
t hat respondent be prohibited fromconmmtting further acts of
abuse or threats of abuse agai nst Donovan and Hayli and that
respondent stay away from Donovan and Hayli. The emergency order
of protection entered and served on respondent on January 3,
2007, listed 708 East Van Buren Street as respondent's address
and also the children’s address. The order specifically ordered
respondent to stay 500 feet away from 708 East Van Buren Street
"when children are present” and prohibited himfromentering or
remai ning at the children’s respective schools "while
[p]etitioner and/or other protected person(s) are present." The
sumons served on respondent after entry of the emergency order
of protection reflected that the action was brought on behal f of
the children.

At the February 2007 hearing on the order, respondent
testified that he had |ived at 708 East Van Buren until entry of
t he energency order of protection. |t can be inferred that he

under st ood that per the energency order of protection he could
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not |live at 708 East Van Buren because he could not be around the
children who lived there. Moreover, respondent was present at
the plenary hearing where the evidence clearly pertained to the
chi |l dren.

In the trial court's statenents after hearing the
evi dence, the court indicated that petitioner had nmet his burden
by a showi ng that the nmenbers of the household, i.e., Donovan and
Hayl i Frank, had been harassed and abused. Even though the court
did not state that the petitioner had met the burden specifically
as it related to Donovan and Hayli Frank, it is obvious fromthe
record as a whole that they were the subject of the petition for
the order of protection and the persons intended to be protected
under the order.

Admttedly, the formorder is mssing information.
However, it contains sufficient information as to the type of
remedies the trial court intended to order and, therefore, it is
not fatally defective. Wthin the body of the order, the court
checked boxes in the area of "renedies involving personal protec-
tion" with respect to all protected persons. The court checked
boxes ordering respondent to stay 100 feet away from those
protected persons and stay 500 feet away fromthe residence of
t hose protected persons while those protected persons were
present. Further, the court checked boxes prohibiting respondent
fromentering or remaining at the schools of those protected
persons while those protected person were present. The court

al so checked boxes prohibiting respondent fromentering or

- 19 -



remai ning in the residence or household of those protected
persons while under the influence of drugs or al cohol that would
constitute a threat to the safety or well-being of those pro-
tected persons.

The preprinted formorder is mssing information. Such
om ssions are harm ess error and can be corrected mnisterially.
Therefore, the trial court is advised to anend the order on its
face to include the inadvertently omtted check marks on page one
under "[t]he court orders,"” and on page six to set forth specifi-
cally the nanes of Donovan and Hayli Frank as protected parties
under the order of protection.

D. The Trial Court's Findings Were Not Against the
Mani f est Wei ght of the Evidence

Respondent next argues that the trial court's findings
wer e agai nst the nmani fest weight of the evidence. Specifically,
respondent maintains that the court's characterization of respon-
dent's conduct as "harassnent and abuse" is against the manifest
wei ght of the evidence because (1) the court relied upon the
unsworn testinmony of Donovan and Hayli; (2) the court relied upon
Donovan's testinony, which was "l aden with hearsay and was
conmpl etely inpeached by his adm ssions concerning the statenents
he had made to [respondent’'s] attorney,” and even though the
court contrasted his credibility by noting that Hayli's testinony
was "credible”; (3) even if the testinony of Donovan and Hayli
was properly considered, neither child (a) testified that they

had "suffered or felt any adverse consequences from [respon-
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dent's] conduct, or (b) clainmed to have been "fearful or fright-
ened, anxious, worried[,] or even 'unconfortable'"; (4) no

evi dence suggested that respondent "intended for either child to
be fearful or frightened, anxious, worried[,] or unconfortable";
and (5) the children's statenents were "inherently suspect”
because they were prem sed upon "the notion that [respondent] was
ri p-roaring drunk and on a ranpage that night, except that he was
on the couch, appearing to themto be doing a pretty good job of
feigning sleep, a pose he maintained for 20 mnutes or nore after
the children arrived honme, and then--like flipping a switch--he
was ranpagi ng again."

1. Donovan and Hayli Gave Sworn Testi npny

The testinony of Donovan and Hayli was taken in cham
bers in the presence of the State and defense counsel. The
record reflects that their testinony was not taken down by a
court reporter but was recorded by a systemin a control room on
anot her floor of the courthouse. Before ruling on the petition
for the order, the trial court noted w tnesses were sworn.
Further, the docket entry for the order tw ce indicated that
W t nesses were sworn. Therefore, the record strongly suggests
that the children were sworn before giving their testinony in
chanbers.

Mor eover, respondent was represented by counsel. No
obj ecti on was nmade at the hearing about Donovan and Hayli not
bei ng sworn. Counsel cannot stand by and permt such an irregu-

| ar proceeding to take place and then argue such irregularity is
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error. People v. Dahlin, 184 I1l. App. 3d 59, 64, 539 N E.2d

1293, 1296 (1989). Counsel cross-exam ned Donovan and Hayl i

W t hout reservations. Consequently, even if it could be deter-
mned with certainty that Donovan and Hayli had not been sworn,
the issue has been forfeited because of counsel's failure to
bring this irregularity to the attention of the trial court. The

court's judgnent cannot be reversed on that ground. Dahlin, 184

I11. App. 3d at 64, 539 N E. 2d at 1296, citing People v. Krotz,
341 1I1l. 214, 220, 172 N.E. 135, 138 (1930).

2. The Trial Court's Finding of Abuse Ws
Not Agai nst the Mnifest Wight of the Evidence

Respondent argues that (1) Donovan's testinony was not
credible; and (2) even if the trial court properly considered the
testi nony of Donovan and Hayli, their testinony did not support
the court's finding of abuse of the children by respondent. The
standard of proof in a proceeding under the Act is by a prepon-
derance of the evidence. 750 ILCS 60/205(a) (West 2006). "When
a trial court makes a finding by a preponderance of the evidence,
this court will reverse that finding only if it is against the

mani f est wei ght of the evidence."” Best v. Best, 223 IIl. 2d 342,

348-49, 860 N. E.2d 240, 244 (2006). \When reviewing a trial
court's decision under the nmanifest-weight-of-the-evidence
standard, courts of review "give deference to the trial court as
the finder of fact because it is in the best position to observe
t he conduct and denmeanor of the parties and the w tnesses and has

a degree of famliarity with the evidence that a review ng court
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cannot possibly obtain.” 1Inre D.F., 201 IIl. 2d 476, 498-99,

777 N E. 2d 930, 943 (2002). Therefore, determnations as to the
credibility of witnesses, weight of the evidence, and inferences
drawn therefromare uniquely within the province of the trial
court, and this court nust not substitute our judgnment for that

of the trial court. Inre D.F., 201 Il1l. 2d at 499, 777 N.E. 2d

at 943.

Respondent maintains that neither child testified that
they had "suffered or felt any adverse consequences from [ respon-
dent's] conduct" nor clainmed to have been "fearful or frightened,
anxi ous, worried[,] or even 'unconfortable.'" The record denon-
strates otherw se. Before Donovan began his testinony in cham
bers, the follow ng coll oquy occurred between himand the court:

"THE COURT: 1'Il tell you what, if you
woul d put himhere so that we can pick up his
vVoi ce.

Good nor ni ng.

DONOVAN FRANK: Where's that be?

THE COURT: |'m sorry?

DONOVAN FRANK: |s that being out there?

THE COURT: No. Absolutely not. No.
The reason we have you here is so that--

DONOVAN FRANK: So they can't hear what
" m sayi ng out there?

THE COURT: No, they cannot.

DONOVAN FRANK: All ri ght.
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THE COURT: We have a control room here

in the courthouse on the sixth floor, and it

allows themto record what's going on in

here, but not in the courtroom No one can

hear you."
This colloquy permts the inference that Donovan was fearful
frightened, anxious, worried, and unconfortabl e about respondent
hearing his testinony. The inference could be drawn that Donovan
feared reprisal fromrespondent for testifying against him fear
t hat was not unwarranted given respondent's violent history.

Respondent further maintains that Donovan's testinony
was not credi bl e because it was either inpeached by what Donovan
had tol d defense counsel on an earlier occasion, or laden with
hearsay. Again, the record shows otherwi se. Respondent was
represented by counsel who did not raise any objection to the
hearsay testinony. The failure to object to hearsay testinony
not only constitutes forfeiture of the issue on appeal, "but
all ows the evidence to be considered by the trier of fact and to

be given its natural probative effect.” People v. Ranmsey, 205

I11. 2d 287, 293, 793 N. E.2d 25, 29 (2002). Much of Donovan's
testi nony was corroborated by that of Hayli. Both Donovan and
Hayli testified that in the past Donovan had been whi pped by
respondent with either a belt or respondent's hands. Donovan
testified about his own observation of his nother crying on
Decenber 21, 2006, when she returned to her grandnother's house

to pick up the children. Donovan testified that his nother "told
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us that, like, the Christmas tree was thrown and our entertain-
ment center was broke and all that." Hayli testified that her
not her told her that respondent had destroyed itenms in the house;
however, the next day her nother said she may have done it.
Donovan testified that respondent called his nother while they
were still at her grandnother's house. Donovan understood that
respondent had told his nother they had better get hone quickly

or respondent was going to hurt their pets because Donovan heard

hi s nother on the phone say, "[y]ou better not kill nmy dog, or
"Il call the cops on you." Hayli testified that her nother told
her respondent threatened to kill the aninals.

Donovan testified that when they returned hone he
observed that the house was in total disarray and many itens were
broken throughout the living room hallway, and kitchen. Respon-
dent was, in Donovan's opinion, pretending to be asleep on the
couch. Donovan testified that he, his sister, and his nother all
went to sleep in Hayli's bedroom because his nother was afraid if
Donovan went to his bedroomrespondent would "ness with" him
Donovan testified that shortly after they went to bed, he heard
respondent yelling at them Respondent went down to the base-
ment, and Donovan testified they "heard the stuff being thrown
down there." Hayli testified that shortly after they got hone,
she heard respondent go down to the basenent and start throw ng
t hi ngs around. Hayli stated she did not see what damage respon-
dent did in the basenent but Donovan did because he went down and

peeked. Donovan testified that he went down to the basenent at
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his nother's request and wi tnessed respondent upendi ng the
mattress, pulling drawers out of the dresser and rifling through
its contents, and knocking over the vanity. Donovan testified
that his nother went down to the basenent, and Donovan heard them
arguing. Hayli testified that as her nother went down to the
basenent she told the children, "[i]f you hear ne scream then
call the cops." Hayli heard her nother and respondent arguing.
Donovan testified that the next norning, he and his nother

cl eaned up the nmess. Hayli testified that the next norning she
saw all the damage that had been done upstairs with glass every-
where and everything in disarray.

Donovan did admt to defense counsel that he had
previously told defense counsel that respondent never yelled or
cussed at anyone, never hit him and that respondent was al ways
nice to him The trial court could have reasonably inferred that
Donovan’ s apprehensi on and fear of respondent may have led himto
deny bei ng abused by respondent to respondent’s own attorney.

Both children testified to the fact that their nother
had offered them noney and other itens if they would testify
fal sely at the hearing.

"A finding is against the manifest weight of the
evidence only if the opposite conclusion is clearly evident or if
the finding itself is unreasonable, arbitrary, or not based on
the evidence presented."” Best, 223 IIl. 2d at 350, 860 N.E. 2d at
245. " Abuse" as defined under section 103(1) of the Act neans

"physi cal abuse, harassnent, intimdation of a dependent, inter-
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ference with personal liberty[,] or willful deprivation but does
not include reasonable direction of a mnor child by a parent or

person in loco parentis.” 750 ILCS 60/103(1) (Wst 2006).

"Harassnent" as defined under the Act "neans know ng conduct
which is not necessary to acconplish a purpose that is reasonabl e
under the circunstances; would cause a reasonabl e person eno-

tional distress; and does cause enotional distress to the peti-

tioner." 750 ILCS 60/103(7) (West 2006). "Harassnment does not
necessarily require an overt act of violence." People v.
Wiitfield, 147 1Il. App. 3d 675, 679, 498 N E. 2d 262, 265 (1986).

The Act recogni zes that donestic violence is a serious crine
agai nst individuals and society and that donestic violence
produces famly di sharnony and "creates an enotional atnosphere
that is not conducive to healthy chil dhood devel opnment[.]" See
750 1LCS 60/102(1) (West 2006).

The evidence presented in the case sub judice supported

the trial court's finding of abuse. The testinony of Donovan was
corroborated by Hayli's testinony and vice-versa. Ronette's
testinony was incredible. Respondent's testinony proved that he
has a serious history of violence against others with whom he has
had an intimate rel ationship. During the Decenber 21, 2006,

i nci dent, respondent's actions were violent. For the children to
come hone to find their home in shanbles and their persona

bel ongi ngs smashed and thrown around, then to w tness and/or hear
respondent throw ng and destroying things in the basenent, and

then to see the aftermath of his ranpage, could only have led to
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an atnosphere of enotional distress and anxiety. Respondent's
past history of donestic battery against the children' s nother
and respondent’'s ranpage on the evening of Decenber 21, 2006,
could only have led the children to fear that nore was in store
for their nother or even them Respondent’'s conduct constituted
psychol ogi cal abuse, harassnent, and intim dation.

Mor eover, respondent's actions al so constituted physi -
cal abuse under the Act. Respondent's first ranpage of destruc-
tion was not enough. He pretended to be asleep as Ronette,
Donovan, and Hayli cane in the house. They went to bed. Mnents
| ater, respondent took up his ranpage again and destroyed addi -
tional household itens by throw ng them across Ronette's bedroom
and upendi ng her bedroom furniture. The Act defines "physical
abuse” to include "knowi ng or reckless use of physical force,
confinenent or restraint” and "know ng or reckless conduct which
creates an imedi ate risk of physical harm" 750 ILCS
60/ 103(14) (i), (iii) (West 2006). Respondent's destructive
ranpage while the children were present in the hone constituted
knowi ng and reckl ess use of physical force and created an i medi -
ate risk of physical harmto Donovan and Hayli. Further, respon-
dent previously abused Donovan physically when he whi pped Donovan
with his hands and a belt.

The court's finding of abuse in this case was neither
unreasonabl e nor arbitrary, nor was the opposite concl usion
clearly evident. Therefore, the court's finding was not agai nst

t he mani fest wei ght of the evidence.
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E. The Trial Court Did Not Abuse Its Discretion
in Entering the Order

Respondent al so argues that the trial court abused its
discretion in entering the order and in granting the renedies
request ed. Respondent nmmintains that no evidentiary basis
supported the finding that "the conduct or actions of the
[r] espondent, unless prohibited, will |ikely cause irreparable
harm or conti nued abuse"” based upon respondent’'s conduct on
Decenber 21, 2006. Regarding the renedi es granted, respondent
argues that the only remedy supported by the evidence is that
whi ch prohi bited respondent from"entering or remaining in the
resi dence or household while under the influence of drugs or
al cohol and constituting a threat to the safety or well-being of
[pletitioner or [p]etitioner's children.” Respondent naintains
that "[a] nything beyond that sinple prohibition constitutes
"overkill,' contravenes the specific provisions of the Act, goes
Wi t hout any evidentiary support in the record, and constitutes an
abuse of judicial discretion.” Respondent argues the court
abused its discretion because the court did not "enploy conscien-
tious judgnent in the drafting and in the entry of the [o]rder."
We di sagr ee.

When a trial court crafts an order of protection after
finding abuse, it "acts as a shaper of renedies"” and, in that

capacity, the court has "true discretion.” Best v. Best, 358

1. App. 3d 1046, 1053, 832 N. E.2d 457, 463 (2005). Therefore,

we review the court's granting of remedies in the order of

- 29 -



protection under an abuse-of-discretion standard.

After a finding of abuse, the statute provides that "an
order of protection prohibiting the abuse, neglect, or exploita-
tion shall issue" provided that the petitioner also satisfies the
requi rements of section 219 of the Act relating to plenary orders
of protection. (Enphasis added.) 750 ILCS 60/214(a) (West
2006). (Respondent raised no issue whether petitioner satisfies
the requirenments of section 219 of the Act.)

The Act provides a nonexclusive list of factors that
the trial court needs to consider when determ ni ng whether to
grant specific renedi es other than payment of support. They
i ncl ude:

"(i) the nature, frequency, severity,

pattern[,] and consequences of respondent's

past abuse, neglect[,] or exploitation of the

petitioner or any famly or household nenber,

i ncludi ng the conceal nent of his or her |oca-

tion in order to evade service of process or

notice, and the |ikelihood of danger of fu-

ture abuse, neglect, or exploitation to peti-

tioner or any nenber of petitioner's or re-

spondent's fam |y or househol d; and

(ii) the danger that any mnor child

w Il be abused or neglected or inproperly

renoved fromthe jurisdiction, inproperly

concealed within the State or inproperly
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separated fromthe child' s primry

caretaker."” 750 ILCS 60/214(c) (1) (West

2006) .

The best indicator of a person's future conduct is his

past conduct. See People v. Henderson, 142 I1Il. 2d 258, 339, 568

N. E. 2d 1234, 1272 (1990). That naxi mapplies to judicial func-
tions where a person's future conduct is at issue, such as
determ ning whether to enter an order of protection. |In those
certain situations, the trial court is free to consider a respon-
dent's past conduct. Therefore, once the court found abuse, its
duty was to determ ne whether petitioner or others protected
under the Act were in need of future protection, and in doing so,
the court was free to consider respondent's past acts.

As noted previously, respondent's conduct on Decenber
21, 2006, clearly constituted abuse under the Act. Respondent
had a history of donestic violence against the children's nother
and had used the belt on Donovan, other orders of protection had
been entered against him and he had viol ated those orders of
protection. In accordance with the stated purpose of the Act to
support victins of donmestic violence and avoid further abuse,
once the trial court found respondent had abused the children,
the court did not abuse its discretion in finding that (1) unless
prohi bited from doi ng so, respondent would |ikely cause irrepara-
bl e harm or continued abuse, and (2) it was necessary to grant
the relief requested in order to protect the children.

On the formorder, the trial court checked the boxes
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for renmedi es prohibiting respondent fromcommtting acts of abuse
or threats of abuse against all protected persons, including (1)
harassnent, interference with personal liberty, physical abuse,

or stalking; (2) intimdation of a dependent; (3) willful depri-
vation; (4) neglect; and (5) exploitation. Respondent was
further ordered to (1) stay 100 feet away from petitioner and the
children, (2) stay 500 feet away fromthe children's residence
when they are present, (3) not enter or remain at the children's
respective schools while they are present, and (4) not enter or
remain in the residence or household while under the influence of
drugs or al cohol and constituting a threat to the safety or well-
bei ng of the children.

Respondent need not have previously exhibited behavi or
that would fit squarely into each of the renedies granted herein
before the trial court could order that he be prohibited from
doing so in the future. The only renedy inposed that appears to
be i nappropriate is "neglect" because it is defined to apply
specifically to "high-risk adult[s] with disabilities."” 750
| LCS 60/103(11) (A) (West 2006). Oherwise, the trial court did
not abuse its discretion in inposing the other renedies. There-
fore, the trial court is directed to anend the order to delete
the neglect renedy on its face. 1In all other respects, we find
that the court did not abuse its discretion in entering the
order.

[11. CONCLUSI ON

For the foregoing reasons, we affirmthe trial court's
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judgnment as nodified and remand with directions that the order be
corrected on its face.

Affirmed as nodi fied and cause remanded with direc-
tions.

KNECHT and TURNER, JJ., concur



