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JUSTI CE COX del ivered the opinion of the court:

The State of Illinois, Departnment of Central Managenent
Services (hereinafter CV5) and Departnment of Corrections (herein-
after DOC), appeals a decision of the Illinois Labor Rel ations
Board, State Panel (ILRB), which found that DOC viol ated the
II'linois Public Labor Relations Act (5 ILCS 315/10(a) (1), (a)(4)
(West 2004)). Anerican Federation of State, County & Mini cipal

Empl oyees, Council 31 v. lllinois Departnents of Central Munage-

nent Services & Corrections, 23 Pub. Enployee Rep. (IIll.) par.

113, at 475, No. S-CA-05-004 (Illinois Labor Rel ations Board,
State Panel, June 29, 2007) (hereinafter 23 Pub. Enpl oyee Rep.
(rr1.) par. 113). The ILRB found that DOC had i npl enented

| ayoffs within the prison systemw thout first bargaining in good

faith with the enpl oyee's representative, the American Federation



of State, County, and Munici pal Enpl oyees, Council 31 (AFSCVE)
The master contract between the parties gave the State the right
to decide, determ ne upon and inplenent |ayoffs, but AFSCMVE
argued that the State still had the duty to bargain over the
effects or inpact of such a |ayoff and breached that duty. W
reverse
| . BACKGROUND

Governor Rod Bl agojevich, in his February 18, 2004,
budget proposal, called for an elimnation of positions in DOC
to take effect in the next fiscal year, beginning July 1, 2004.
One group of layoffs arose fromthe prospective closures of the
Vandalia Correctional Center and the St. Charles Youth Center.
The ot her group, at issue in this case, was scattered anpng
various DOC facilities. The focus of those |ayoffs was to
standardi ze staffing and elim nate unnecessary positions. The
day after the budget proposal, AFSCVE s regional director asked
DOC to "identify each incunbent [by nanme] who woul d be affected
by this proposal."” About April 1, prelimnary plans for the
elimnation of positions and consequent reorgani zati on becane
finalized and attention turned to seniority, bunping, and | ayoff
provisions. CM conpleted its review and approved the | ayoff and
identification of persons to be subject to |ayoff and bunpi ng by
m d-April 2004. On April 27, 2004, DOC rel eased to AFSCMVE a |i st
of facilities, job classifications, and the nunber of enployees
subject to layoff. On April 30, 2004, DCC distributed individual

| ayof f packets to all enpl oyees who would be affected by the June



30, 2004, reorgani zation.

In the latter part of May 2004, DOC sent teans of
personnel staff to the various facilities to acconplish the 24-
to 48-hour notice to individual enployees required by the nmaster
contract. The teans were to neet individually with enpl oyees
whose positions were to be elimnated, beginning wth the nost
seni or enployee. The teaminforned the enployee about his or her
seniority and bunping rights, described the |ayoff-bunping
process, showed himor her the seniority list, and obtained the
enpl oyee' s deci si on whet her he or she wanted to wai ve bunpi ng and
be considered only for transfers to vacancies. Typically, the
facility warden was present at these neetings, together with the
presi dent of the union local, and one or nore AFSCME representa-
tives.

DOC and AFSCME representatives neet every two or three
nmonths as a standing commttee to discuss | abor-nmanagenent issues
generally and often to bargain over the effects of DOC deci sions.
A standing conmttee neeting was held on April 12 and 13. The
first bargaining neeting was held June 2. According to the
adm ni strative law judge (ALJ), "it is clear that the plan was
not, as yet, conplete or near inplenmentation as to sonme posi -

tions." Anerican Federation of State, County & Minicipal Enpl oy-

ees, Council 31 v. lllinois Departnments of Central Mnagenent

Services & Corrections, 23 Pub. Enployee Rep. (Ill.) par. 113, at

484, No. S-CA-05-004 (Illinois Labor Relations Board, State

Panel , Adm nistrative Law Judge's Recommended Deci sion and Order,
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June 29, 2007) (hereinafter ALJ recommended deci sion, 23 Pub.

Enpl oyee Rep. (I1l11.) par. 113). The second bargai ni ng neeting
was held June 30, 2004, the date the reorganization was to becone
effective. At the neeting, DOC agreed that if Vandalia did not

cl ose, the 400 vacancies reserved for Vandalia enpl oyees woul d be
offered to those in the reorgani zation layoff. That sane day,
DOC laid off 66 bargaining-unit nmenbers, elimnating their
positions, which in turn affected 100 ot her bargai ni ng-unit
menbers through bunping, transfers, and | ateral assignnments. The
third neeting was held July 22. On August 2, 2004, AFSCME fil ed
the instant unfair-I|abor-practice charge.

The ALJ concl uded that once it was known which enpl oy-
ees were to be laid off or affected by layoff, which was known
after the May neetings with the individual enployees to be
af fected, DOC shoul d have furnished AFSCME with a list. The ALJ
concluded that the failure to furnish a list constituted at | east
a technical failure to bargain in good faith. The ALJ recom
mended that DOC be ordered to provide AFSCME with the list of al
enpl oyees who were laid off or affected by the June 30, 2004,
| ayoff. Although DOC argued that the information requested was
known to AFSCVME, and AFSCME coul d have easily conpiled its own
list, the ALJ concluded that "to have a |ist conpiled by the
State woul d have avoided all or any confusion about what the
State intended to do--no conpilation by various AFSCME represen-
tatives in neetings across the State in various |ocations wuld

have that authoritative touch."” ALJ recommended deci sion, 23



Pub. Enpl oyee Rep. (Ill.) par. 113, at 486.

On the major issue in the case, however, the ALJ ruled
in favor of DCC

"I find that AFSCME sought to bargain

not effects or inpact of the decision to

| ayof f but instead the very decision to

| ayoff itself. That decision is strengthened

by Maupin's [AFSCVE s Regional Director for

southern Illinois'] testinony that, had he

the list he had requested of nanmes, he would

have attenpted to propose changes in wages

to stave off some of the layoffs and ot herw se

bar gai ned about the individuals to be laid

off or affected by layoff." ALJ recommended

deci sion, 23 Pub. Enployee Rep. (IIll.) par.

113, at 487.
Sone of AFSME' s objections went to performance of work by enpl oy-
ees outside the bargaining unit or violations of the conplicated
pay and cl assification schene, but the ALJ concl uded those issues
were al ready addressed by the master contract. A grievance could
be filed on those issues but there was no obligation on the part
of either party to bargain further about that subject.

The ALJ rejected the claimthat DOC "engaged in del ay
tactics." ALJ recommended deci sion, 23 Pub. Enployee Rep. (I111.)
par. 113, at 487. DOC could not be expected to engage in "inpact

bargai ning" until it had determ ned who was to be laid off,



nmoved, or bunped. "I find no indication on this record that any
"del ay' occurred such that would indicate an unwillingness to
meet at reasonable tinmes and places to reach agreenent." ALJ
recommended deci sion, 23 Pub. Enployee Rep. (IIl.) par. 113, at
487. The ALJ also rejected the contention that DOC failed to
send representatives to the table with sufficient bargaining
authority:

"As the record makes cl ear, AFSCME presented

proposal s that did not have to do with the

effect or inpact of the decision to |ayoff

but instead substantially with the decision

to layoff, person by person. That is what

AFSCME tacitly admts in its phraseol ogy,

"identifying problens.' Hence [DOC] was

under no duty to bargain as to such matters

at all, as the |labor agreenent already neant

the parties had fully bargai ned about the

decision to layoff and that bargain was that

the State could make that decision at any

time. Moreover, to the extent that the pro-

posal s invol ved objections to the planned

| ayof f on various contractual grounds, the

gri evance procedure was itself the agreed-

upon procedure to raise such matters and that

procedure did not require same-day responses.”

ALJ recommended deci sion, 23 Pub. Enployee
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Rep. (Ill.) par. 113, at 487.

The ALJ found no evidence to support the allegation that DOC
engaged in "direct dealing" with enployees or was |ying when it
deci ded to postpone the closing of the Vandalia facility "indefi -
nitely." ALJ recommended decision, 23 Pub. Enployee Rep. (IIl.)
par. 113, at 488.

The ALJ noted that although typically an enpl oyer nust
await consent or inpasse as to the effects of inpasse bargaining
before instituting a decision, the parties here had negotiated an
agreenent that gave the State the right to decide, determ ne
upon, and inplenent a layoff. The master contract was to expire
on June 30, 2004. To allow AFSCME to delay a | ayoff decision by
rai sing proposals over which DOC had no obligation to bargain
"would result in AFSCVE overturning the bargain it had nmade and
stuck to through several |abor agreenents.” ALJ recommended
deci sion, 23 Pub. Enployee Rep. (Ill.) par. 113, at 488.

On June 29, 2007, in a brief order, the ILRB rejected
the ALJ's reconmended deci sion and ordered DOC to (1) "rescind
the June 30, 2004[,] layoff until such tine as [r]espondent State
has bargained in good faith wth AFSCME, to either inpasse or
agreenent, over the inpact thereof"; (2) reinstate the enpl oyees
laid off, bunped, or noved; and (3) nmake whol e the enpl oyees for
the | oss of any pay or benefits. The ILRB recognized that sone
of AFSCME' s proposals inproperly sought to bargain the decision
to layoff, but "others were ainmed at effects, such as the propos-

als regarding the redistribution and transfer of work." 23 Pub.



Enpl oyee Rep. (I111.) par. 113, at 477. Because "the State's
| ayoff plan was far fromsettled, [it was] difficult, if not
i npossi ble for AFSCME to advance its proposals on effects.” 23
Pub. Enpl oyee Rep. (Ill.) par. 113, at 477. According to the
| LRB, the immnent expiration of the collective-bargaining
agreenent was not a factor to be considered: "the State's rel a-
tively hurried inplenentation of the layoff is not a sufficient
basis to deprive AFSCME of an adequate opportunity to bargain the
effects thereof." 23 Pub. Enployee Rep. (Ill.) par. 113, at 477.

Chai rman Gal | agher and Menber Pi per, dissenting, noted
that the task of determning who is laid off, after taking into
account seniority, bunping rights, and noves to vacant positions,
is inherently conplicated and tinme-consum ng. Al of AFSCVE s
proposal s inproperly went to the decision to layoff as to partic-
ul ar enpl oyees. There was no obligation to bargain regarding the
transfer of work to enpl oyees outside the unit as the master
contract already prohibited such action. |f AFSCME had really
wanted to fornul ate and present general i1ssues and proposals
regarding the effects of a layoff, it could have done so, even
t hough the State's plan was not conplete by the June 2 neeting.
23 Pub. Enployee Rep. (IIl.) par. 113, at 478 (Gl l agher, Chair-
man, and Pi per, Menber, dissenting).

1. ANALYSI S

W review de novo the ILRB's decision with respect to

questions of |aw. AFM Messenger Service, Inc. v. Departnent of

Enpl oynment Security, 198 II1. 2d 380, 390, 763 N. E. 2d 272, 279
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(2001). However, we give substantial weight and deference to the
| LRB's interpretation of the |aw, because an agency is able to
make i nfornmed judgnents upon the issue, based upon its experience

and expertise. I|llinois Consolidated Tel ephone Co. v. Illinois

Commerce Commin, 95 I1l. 2d 142, 153, 447 N E. 2d 295, 300 (1983).

We review m xed questions of |law and fact under the clearly
erroneous standard, and we will set aside the ILRB s determ na-
tion of fact only if it is against the manifest weight of the

evi dence. AFM Messenger Service, 198 Il1l. 2d at 392, 763 N. E. 2d

at 280. In order for a finding to be against the manifest weight
of the evidence, an opposite conclusion nmust be clearly apparent.

Chicago Park District v. lllinois Labor Rel ati ons Board, Local

Panel , 354 II1. App. 3d 595, 608, 820 N. E. 2d 61, 73 (2004).
Al though the ILRB is free to accept or reject the ALJ' s findings
and recomendations, the ILRB's order nust have sone support in

the record. Sherman v. Human Rights Commin, 206 Ill. App. 3d

374, 386, 564 N E.2d 203, 212 (1990).

The decision to lay off enployees for econom c reasons
is generally considered a mandat ory subject of bargai ni ng about
whi ch both parties have a duty to bargain. |In the present case,
however, AFSCME had previously waived its statutory right to

bargai n over the decision to |ayoff enployees. Anerican Federa-

tion of State, County & Miunicipal Enployees v. Illinois State

Labor Rel ations Board, 274 IIl. App. 3d 327, 653 N E. 2d 1357

(1995). AFSCME ar gues, however, that DOC still has the duty to

bargain over the effects or inpact of such a layoff. The ILRB



concluded that "[a]lthough sone of AFSCME s proposal s i ndeed
sought to bargain the decision [to lay off], others were ained at
ef fects, such as the proposals regarding the redistribution and
transfer of work." 23 Pub. Enployee Rep. (Ill.) par. 113, at
477. W disagree. AFSCME had nmade a proposal, or objection, to
the performance of work by enpl oyees outside the bargaining unit,
but such transfer of work was al ready prohibited by reason of the
master contract and neither party had any obligation to bargain
about that subject further. Oher objections went to whether
sone classifications within the bargaining unit could properly
performan elimnated position's tasks, but again, that question
was al ready covered by the master contract's conplicated pay and
classification schene. The |ILRB does not identify any proposal
made by AFSCME which was "ained at effects.”

VWat really are proposals regarding "effects" or
"inpact" of a layoff? The ALJ gave several exanples: additional
training, nmental or enotional therapy, job-referral services and
novi ng expenses, severance pay, extension of benefits. The ALJ
al so concl uded that AFSCME made no such proposal s and gave no
indication that it intended to make such proposals, finding that
AFSCME sought not to bargain effects or inpact of the decision to
| ayoff but instead the very decision to lay off itself. ALJ
recommended deci sion, 23 Pub. Enployee Rep. (IIl.) par. 113, at
487. The ILRB disagreed with the ALJ, but did not give any
expl anati on what proposals regarding "effects" or "inpact" were

consi dered by AFSCME or ignored by DOC. 23 Pub. Enpl oyee Rep.
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(rrlr.) par. 113, at 477. |1f an agency rejects the fact finding
of an ALJ, the agency, at a mninmm should provide the appellate
court with a rational exposition of how other facts or circum

stances justify such a course of action. Dantran, Inc. v. United

States Departnent of Labor, 171 F.3d 58, 73 (1st Cir. 1999). It

is not enough for the agency to nerely state that it disagrees
with the ALJ; the agency should set forth the basis of its
di sagreenent so that it may be determ ned whet her the agency's
finding is supported by substantial evidence in the record.

| nt ernati onal Brotherhood of Teansters, Chauffeurs, Warehousenen

and Hel pers of Anerica, Local No. 310 v. National Labor Rel ati ons

Board, 587 F.2d 1176, 1181 (D.C. Gr. 1978).

The I LRB concluded that "the State's plan was in
di sarray and that the parties had no opportunity to rationally
di scuss the inpact of the decision.” 23 Pub. Enpl oyee Rep.
(rrr.) par. 113, at 477. The ALJ found, however, that DOC did
not engage in "delay tactics" and that DOC was willing at al
times to neet at reasonable tines and places to reach agreenent.
ALJ recommended deci sion, 23 Pub. Enployee Rep. (IIll.) par. 113,
at 487. The ILRB again points to no facts inconsistent with that
position. State layoffs for econom c reasons routinely follow a
pattern. Traditionally, the Governor announces a proposed budget
in February that wll becone effective the followng July 1.
June 30 of each year is the last day of the State's fiscal or
budget year. AFSCME was aware of these dates when it agreed to
the master contract, which gives the State the right to decide

upon and i nplenment a |layoff plan. Everyone recognizes that
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acconplishing a | ayoff under the master contract is conplicated,
requiring a conparison of job classifications, determ nations
whet her vacanci es exi st, and individual determ nations whet her
there is a right to bunp other enployees and whether that right
will be exercised. |f AFSCME really wanted to bargain over the

i npact and effects of the layoff, it could have done so after the
| ayof f occurred. One such neeting was held, on July 22, but
AFSCME chose to file the instant unfair-|abor-practice charge 11
days | ater, on August 2.

The master contract addressed |ayoff issues in detai
inarticle XX and contains nmechanisnms for resolving them One
mechani sm was the 30-day notice, requiring that AFSCME be given a
noti ce 30 days in advance of the layoff, if possible, which shal
"contain the details of layoff with respect to nunbers, position
classification, and work location.” There is no dispute that
notice was given on April 27. Another mechanismcalls for
i ndi vi dual neetings between managenent and the enpl oyees to be
laid off, bunped, or transferred, to ascertain what the enpl oyee
wants to do, after giving him=24 to 48 hours earlier the senior-
ity lists and vacancy lists to review and explaining options. It
is only after the conclusion of those neetings that DOC can
identify who is subject to lay off or affected by it. The State
was not acting in disarray when it foll owed the nechani sns set
out in the nmaster contract. The fact that the master contract
deals with a conplicated situation to be resolved within a

l[imted period of tinme does not automatically result in a failure
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to bargain in good faith.
I1'1. CONCLUSI ON
For the foregoing reasons, we reverse the ILRB' s
deci si on.
Rever sed.

TURNER and STEI GVANN, JJ., concur.



