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JUSTI CE TURNER del i vered the opinion of the court:

This litigation arises froman Cctober 1999 car acci -
dent, in which defendant Beau Drewes, who was driving a vehicle
owned by his father and defendant M chael Drewes, struck a
vehi cl e driven by defendant and counterplaintiff-appellant and
cross-appellee Hollis L. Brunfield. Mchael's car was insured by

plaintiff and counterdefendant - appell ee and cross-appel | ant



Econony Fire and Casualty Conmpany (Econony Fire), a subsidiary of
St. Paul Fire and Marine Insurance Conpany (St. Paul). St. Pau
was sold to Metlife Auto and Hone (Metlife), a branch of Metro-
politan Property and Casualty |Insurance Conpany and its affili-
ates (Metropolitan) (St. Paul, Metlife, and Metropolitan are
collectively referred to as counterdefendants). Brunfield
brought suit and obtained a judgnent agai nst Beau. Econony Fire
had declined to defend Beau and had filed this declaratory-
j udgnment action. Beau assigned any cause of action he had
agai nst Econony Fire to Brunfield, who filed a counterclaimin
this case, asserting Econony Fire breached its duty to defend
Beau.

Brunfield appeals several orders of the Chanpaign
County circuit court that resulted in himbeing deni ed danages
after the court had found Economy Fire breached its duty to
defend Beau. On appeal, he contends Econony Fire's breach of the
duty to defend Beau caused Beau danages because (1) Beau |l ost the
opportunity to settle Brunfield s claimagainst himand (2) the
j udgnment agai nst Beau woul d have been less if he had been repre-
sented by counsel. W affirm

| . BACKGROUND

At the tinme of the Cctober 1999 acci dent, one of Beau's

passengers was defendant Zachary Fitzpatrick, whose parents are

defendants Dan and G ndy Fitzpatrick. The Fiztpatricks' suit



agai nst Beau and M chael is not raised by the parties in this
appeal. Additionally, we note defendant Constance Drewes is
Beau's nother and M chael's wife and was a naned i nsured on the
i nsurance policy with Econony Fire.

On January 18, 2000, Brunfield filed a negligence
conpl ai nt agai nst Beau based on the Cctober 1999 accident. The
conplaint did |ist Mchael as a respondent in discovery but did
not raise any allegations against him Beau's perm ssion to use
M chael 's vehicle was not raised by the conplaint. In a January
27, 2000, letter, an insurance agent of St. Paul infornmed Beau
that, based on his and M chael's statenents, it was clear Beau
was not a perm ssive driver at the tine of the Cctober 1999
accident. Thus, the insurer denied coverage to Beau under his
parents' policy, and the agent inforned Beau that "any cl ains

whi ch nmay be nade against you will be your personal responsibil-

ity.
In July 2000, Econony Fire filed a decl aratory-judgnent
action, seeking a judgnment that Beau was entitled to neither a
defense nor indemity in Brunfield' s suit because Beau did not
have M chael's permission to drive the vehicle involved in the
accident. In August 2000, Brunfield filed an anended conpl ai nt,
rai sing negligent-entrustnent and spoliation-of-evidence cl ai ns
agai nst M chael. The negligent-entrustnment count alleged that

M chael entrusted his vehicle to Beau, "who was, therefore,



operating said vehicle with the perm ssion of [Mchael] at the
time of the collision.” Brunfield attached his anmended conpl ai nt
to his answer in the declaratory-judgnent case.

I n Sept enber 2000, Econony Fire and the other
counterdefendants filed a notion for a default judgment agai nst
M chael , Constance, and Beau in the declaratory-judgnment action.
Brunfield filed an objection to the default-judgnent notion. In
Novenber 2000, a default judgnment was entered against Beau in the
Brunfield suit. |In Decenber 2000, the trial court held a hearing
on Econony Fire's default-judgnent notion. Beau did not appear
at the hearing, but Brunfield did. The court granted Econony
Fire's notion.

In January 2002, a jury found in favor of Brunfield on
t he negligent-entrustnent count and awarded hi ma $468, 958. 24
judgment. Econony Fire paid Brunfield the $100, 000 bodily-injury
limt.

In April 2002, M chael and Beau individually filed for
bankruptcy under chapter 7 of the United States Bankruptcy Code
(11 U . S.C. 88701 through 784 (2000)). In July 2002, defendant
Steve MIler, the trustee in bankruptcy for Mchael's and Beau's
estates, filed a notion for substitution of parties, seeking to
be substituted as a defendant in place of Mchael and Beau. The
parties did not object to the notion, and the trial court allowed

it. Mller also filed a notion to set aside the default judgnent



agai nst M chael and Beau, which the court granted after a Septem
ber 2002 heari ng.

In Cctober 2002, MIler filed, inter alia, a counter-

cl ai m agai nst Econony Fire and the ot her counterdefendants. The
counterclaimal |l eged Econony Fire had a duty to provide a defense
for Beau in the Brunfield suit. That sane nonth, MIller entered
into an agreenment with Brunfield, under which MIIler assigned any
cause of action the bankruptcy estates may have agai nst Econony
Fire and the other counterdefendants. |In January 2003, the trial
court granted MIler's notion to substitute Brunfield in his

pl ace as counterplaintiff.

I n Septenber 2003, Brunfield filed a first-anended
counterclaim asserting breach of contract. Brunfield contended,
inter alia, (1) Econony Fire had a duty to defend Beau, (2)
Econony Fire had a conflict in representing and defendi ng both
Beau and M chael in Brunfield' s suit, (3) Econony Fire had a duty
to notify Beau of the conflict and his right to i ndependent
counsel, (4) Econony Fire negligently or in bad faith infornmed
Beau any cl ains against himwere his personal responsibility, and
(5) Econony Fire had the opportunity to settle the claimagainst
Beau for $100,000, and thus Beau suffered damages in the anount
of the judgment over $100,000. That sanme nonth, Econony Fire and
t he other counterdefendants filed a notion to dismss the first-

anended counterclaim



In January 2004, the trial court granted the notion to
dism ss with prejudice, finding Brunfield needed to prove Econony
Fire acted in bad faith with Beau in this matter and under no set
of circunmstances could Brunfield plead facts constituting bad
faith. Brunfield appealed, and this court concluded Brunfield
did not need to plead facts alleging Econonmy Fire acted in bad
faith to recover danages in excess of the policy limts. Thus,
we reversed the trial court's order on the notion to dism ss and

remanded t he cause for further proceedings. Econony Fire &

Casualty Co. v. Brunfield, No. 4-04-0142 (Decenber 13, 2004)

(unpubl i shed order under Suprene Court Rule 23).

I n January 2006, Econony Fire and the other
counterdefendants filed a notion for summary judgnent on
Brunfield' s first-anmended counterclaim That sane nonth
Brunfield also filed a notion for sumary judgnent on his coun-
terclaim asserting Econony Fire breached its duty to defend Beau
because it did not defend Beau or offer to pay for an independent
defense. In August 2006, the trial court entered a witten
j udgnment on the cross-notions for summary judgnent, finding a
conflict of interest existed between Beau and M chael and thus
Econony Fire was obligated to notify Beau and offer to pay for
i ndependent counsel to represent his interests. The court found
Econony Fire had breached its duty to defend Beau and granted

Brunfield' s notion for summary judgnent as to that liability



issue. It denied (1) the remainder of Brunfield s notion for
sumary judgnent and (2) Econony Fire and the other
count erdefendants' notion for summary judgnent.

I n Sept enber 2006, Brunfield filed a notion for sunmary
determ nation of major issues, seeking to have the trial court
determ ne whether he would be permtted to neet his burden of
provi ng proxi mate causati on of danages by showi ng Econony Fire's
breach of the duty to defend caused Beau to | ose a settl enent
opportunity prior to trial. That sane nonth, counterdefendants
filed a notion for reconsideration of summary judgnent. On
February 27, 2007, the court denied both notions. Brunfield
filed a notion to reconsider the denial of his notion for sumary
determ nation of major issues, which the court also denied. In
June 2007, the court held a hearing on the issue of danages. At
the close of Brunfield s case, Econonmy Fire and the other
count erdef endants nade a notion for a directed verdict, which the
court granted. On July 6, 2007, the court entered a witten
order menorializing the directed-verdict finding.

On August 2, 2007, Brunfield filed a tinmely notice of
appeal fromthe trial court's July 6, 2007, and February 27
2007, orders.

1. ANALYSI S
A. Breach of the Duty To Defend

We first address Econony Fire and the other



count erdefendants' argunent the trial court erred by granting
Brunfield a partial sunmary judgnent on the issue of breach of
the duty to defend Beau because (1) if the court's ruling was
erroneous, the damages issues would be noot and (2) we may affirm
the trial court's judgnment on any basis the record supports

(Stoll v. United Way of Chanpaign County, Illinois, Inc., 378

I11. App. 3d 1048, 1051, 883 N.E. 2d 575, 578 (2008)). W& review

de novo the trial court's ruling on a notion for summary j udg-

ment. See Governnental |nterinsurance Exchange v. Judge, 221

1. 2d 195, 215, 850 N. E. 2d 183, 195 (2006).

When determ ni ng whether an insurer owes its insured a
duty to defend, courts conpare the allegations contained in the
conpl aint against the insured to the rel evant |anguage of the

i nsurance policy. General Agents Insurance Co. of Anerica, Inc.

v. Mdwest Sporting Goods Co., 215 IIl. 2d 146, 154-55, 828

N. E. 2d 1092, 1098 (2005). In doing so, courts liberally construe
the conplaint's allegations in favor of the insured. M dwest

Sporting Goods, 215 Ill. 2d at 155, 828 N E.2d at 1098. If the

facts alleged in the conplaint against the insured fall within or
potentially fall within the policy' s coverage, the insurer has a
duty to defend the insured "even if the allegations are ground-

|l ess, false[,] or fraudulent.” M dwest Sporting Goods, 215 II1I.

2d at 155, 828 N. E.2d at 1098. Thus, "[a]n insurer may not
justifiably refuse to defend an action against its insured unless

- 8 -



it is clear fromthe face of the underlying conplaint that the
all egations set forth in that conplaint fail to state facts that
bring the case within or potentially within the insured s policy

coverage." Mdwest Sporting Goods, 215 Ill. 2d at 154, 828

N. E. 2d at 1098.

When an insurer takes the position a conplaint poten-
tially alleging coverage is not covered by a policy that provides
the insurer has the right and duty to defend any cl ai ns brought
agai nst the insured, the insurer cannot sinply refuse to defend
the insured but must either (1) defend the suit under a reserva-

tion of rights or (2) seek a declaratory judgnent that no cover-

age exists. Mirphy v. Uso, 83 Ill. 2d 444, 451, 430 N E. 2d

1079, 1082 (1981); see also State FarmFire & Casualty Co. V.

Martin, 186 IIl. 2d 367, 371, 710 N. E. 2d 1228, 1230-31 (1999);

M dwest Sporting Goods, 215 IIl. 2d at 155, 828 N E. 2d at 1098.

Qur supreme court has enphasi zed those "are separate and distinct

options.” Martin, 186 Ill. 2d at 373, 710 N.E 2d at 1231. |If
the insurer does not take one of the aforenentioned actions, "it
will be estopped fromlater raising policy defenses to coverage."”
Martin, 186 Ill. 2d at 371, 710 N.E. 2d at 1231; see also Enpl oy-
ers Insurance of Wausau v. Ehlco Liquidating Trust, 186 IIl. 2d

127, 150-51, 708 N. E. 2d 1122, 1134-35 (1999).
The estoppel doctrine "arose out of the recognition

that an insurer's duty to defend under a liability[-]insurance

-9 -



policy is so fundanental an obligation that a breach of that duty

constitutes a repudiation of the contract." Ehlco Liquidating

Trust, 186 IIl. 2d at 151, 708 N E.2d at 1135. "This estoppel
doctrine applies only where an insurer has breached its duty to

defend." Ehlco Liquidating Trust, 186 Ill. 2d at 151, 708 N. E. 2d

at 1135.
Qur supreme court has recogni zed a narrow exception to
t he estoppel doctrine for "a serious conflict of interest that

precludes the insurer fromassumng the insured s defense.”

Ehl co Liquidating Trust, 186 Ill. 2d at 156, 708 N. E.2d at 1137,
citing Murphy, 88 Ill.2d at 451-58, 430 N. E. 2d at 1082-86;
Thornton v. Paul, 74 111. 2d 132, 152, 159, 384 N. E. 2d 335, 343,

346 (1978), overruled on other grounds by Anmerican Fam |y Mitual

| nsurance Co. v. Savickas, 193 IIl. 2d 378, 387, 739 N.E. 2d 445,

450-51 (2000). The reason for this exception is that, in certain
ci rcunstances, the insurer's defense of the insured or putative

i nsured raises serious ethical problenms. Mirphy, 88 Ill. 2d at
453-54, 430 N E. 2d at 1083-84. When a conflict exists, the
insurer's only option is to decline to defend the putative
insured. See Murphy, 88 Ill. 2d at 457-58, 430 N E.2d at 1085.
The insurer remains |iable for the costs of whatever defense the
put ati ve i nsured chooses but is not estopped from denying cover-
age in alater suit on the policy. See Murphy, 88 Ill. 2d at

457-58, 430 N E. 2d at 1085.



Here, Econony Fire argued no duty to defend based on
statenents fromthe Drewes and not because the allegations in
Brunfield s conplaint fell outside of Mchael and Constance's
policy coverage. Thus, Econony Fire could not "justifiably

refuse" to defend Beau (M dwest Sporting Goods, 215 Ill. 2d at

154, 828 N. E. 2d at 1098), unless the conflict-of-interest excep-

tion prevented it from defending him (see Ehlco Liquidating

Trust, 186 IIl. 2d at 156, 708 N.E.2d at 1137). |In Brunfield's
January 2000 conpl ai nt, Beau was the only nanmed defendant, and
the allegations were all against him Mchael was noted only as

a respondent in discovery. "[T]he duty to defend arises as soon

as danmages are sought.” Mdwest Sporting Goods, 215 Ill. 2d at
165, 828 N. E. 2d at 1103. Since Brunfield did not seek damages
agai nst M chael, Econony Fire did not owe a duty to defend
M chael on Brunfield' s original conplaint. Thus, as to the
original conplaint, Econony Fire did not have an actual conflict
of interest in defending Beau because it did not owe a duty to
defend M chael at that tinme. Accordingly, the conflict-of-
i nterest exception was not an issue with the original conplaint
since the estoppel rule is only rel axed when "actual conflicts of
i nterest appear.” Mrphy, 88 Ill. 2d at 458, 430 N E. 2d at 1086.
Based on the aforenentioned conclusions, if Econony
Fire wanted to question its duty to defend Beau w t hout breaching
the contract, Econony Fire had to defend Beau under a reservation

- 11 -



of rights or seek a declaratory judgnent to avoid a breach of the
duty to defend and the application of the estoppel doctrine. See
Murphy, 88 IIl. 2d at 451, 430 N E 2d at 1082. In July 2000,
Econony Fire did file a declaratory-judgnent action, seeking a
declaration it did not have the duty to defend or indemify Beau.
Therefore, Econony Fire did not breach its duty to defend Beau in
regard to Brunfield s original conplaint.

However, our inquiry does not end there because, in
August 2000, Brunfield filed an anended conpl ai nt, asserting
causes of action against both Beau and M chael. Brunfield
asserts a conflict of interest existed based on the negligent-
entrustnment claimagainst Mchael, and thus (1) the declaratory
action was not an appropriate neans to address the duty to defend
Beau and (2) Econony Fire was required to give Beau notice of the
conflict and his right to i ndependent counsel. Econony Fire
contends a conflict of interest did not exist because it had
al ready declined to defend Beau and filed its declaratory judg-
ment suit. W agree with Econony Fire.

Here, Econony Fire had al ready properly declined to
provi de Beau with a defense in the underlying action, and thus
Beau al ready needed to obtain i ndependent counsel in the underly-

ing action. Brunfield notes "the duty to defend arises as soon

as danmages are sought.” Mdwest Sporting Goods, 215 Ill. 2d at
165, 828 N.E. 2d at 1103. That duty remains until the issue of

- 12 -



coverage is determned. Mdwest Sporting Goods, 215 Ill. 2d at

165-66, 828 N.E.2d at 1103-04. Whiile Econony Fire still had a
duty to defend Beau, it was not involved in Beau' s defense and
thus did not control Beau's interests. |In other words, its duty

to defend was then purely a financial one. See Eclipse Manufac-

turing Co. v. United States Conpliance Co., 381 Ill. App. 3d 127,

135-36, 886 N. E.2d 349, 357 (2007) (noting that, when an insurer
guestions its duty to defend by filing a declaratory judgnent,
the insurer does not have to act on its duty until the decl ara-
tory judgnment is resolved, at which tinme it may be liable to
rei nburse the insured for any costs of defense the insurer should
have paid).

We do recogni ze that, after the anmended conpl ai nt was
filed, Beau's interests in the underlying suit were in conflict
wi th both Econony Fire's and Mchael's interests. However, since
Econony Fire was not defending or controlling Beau's interests,
Econony Fire did not have any actual conflicts of interest. Cf.
Mur phy, 88 Ill. 2d at 453, 430 N. E 2d at 1083 (finding conflicts
of interest where the insurer was responsible for the putative
insured's defense and the putative insured' s interests were in
opposition to the insurer's as well the insured' s, for whose
defense the insurer was al so responsible).

However, Brunfield is correct a problemexisted with
t he decl aratory-judgnment action since whether Beau had perm ssion

- 13 -



to use his father's vehicle was now at issue in both the

decl arat ory-j udgnent action and the underlying suit. [In Mirphy,
88 Ill. 2d at 455, 430 N E 2d at 1084-85, our suprene court noted

that, when the issues in the underlying suit and the decl aratory-
j udgnment action are the same, the question of coverage cannot be
decided in a collateral proceeding because (1) the coll ateral -
est oppel doctrine would apply, which would result in the declara-
tory judgnment controlling the underlying suit, and (2) such a
procedure would be prejudicial to the insurer by forcing upon it,
as plaintiff, the burden of proof. Mre recently, the suprene
court has reiterated the aforenentioned rule, noting "it is
i nappropriate to resolve a declaratory[-]judgnent action in such
a manner as would bind the parties in the underlying litigation
on any issues therein." Savickas, 193 IIl. 2d at 387, 739 N E. 2d
at 451.

The af orenentioned cases sinply nean Econony Fire's
decl arat ory-j udgnent action should have been stayed until the
per m ssi ve-use i ssue was resolved in the Brunfield matter. CQur
suprene court has recogni zed an insurer does not breach its duty
to defend because the underlying case proceeded to judgnment
before the declaratory judgnent action was resolved. Mrtin, 186
I11. 2d at 374, 710 N. E. 2d at 1232. Since a declaratory judgnent
may be decided after the underlying suit is resolved without a
breach of the duty to defend, a stay of the decl aratory-judgnent

- 14 -



proceedi ngs until the resolution of Brunfield s case would not
have resulted in a breach of the duty to defend. Thus, we
decline to find Econony Fire had to do sonething extra to avoid a
breach of the duty to defend Beau because Brunfield s anmended
conplaint required a stay of the decl aratory-judgnent proceed-

i ngs.

Accordingly, we find Econony Fire properly declined to
defend Beau by a filing a declaratory-judgnent action and
Brunfield s subsequent anended conpliant did not create a con-
flict of interest because Econony Fire's duty to defend at that
time was only reinbursenent of defense costs, not involvenent in
the defense. Thus, the trial court erred by finding Econony Fire
breached its duty to defend Beau. However, since the court
entered judgnent in counterdefendants' favor, we need not reverse
the cause and may affirmthe court's judgnent based on the | ack
of breach of the duty to defend.

B. Danmmges

Since we have found Econony Fire did not breach its

duty to defend, Brunfield s damages issues are now noot, and we

decline to address them See Condon v. Anerican Tel ephone &

Tel egraph Co., 136 IIl. 2d 95, 100, 554 N E.2d 206, 208 (1990)

(noting any issue regardi ng damages was noot after the trial
court granted a directed verdict in the defendant's favor and
refusing to address any such issues).
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I11. CONCLUSI ON
For the reasons stated, we affirmthe trial court's
j udgment .
Af firmed.

COOK and STEI GVANN, JJ., concur.



