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JUSTI CE MYERSCOUGH del i vered the opinion of the court:

In January 2007, a jury found defendant, Erika M
Li ndmark, guilty of driving under the influence of al cohol (DU)
while her driver's license was suspended (625 ILCS 11/501(a) (1)
(West 2006)) (count 1) and driving with a suspended |icense (DW5)
(625 ILCS 5/6-303(a) (West 2006)) (count 11). The trial court
| ater vacated count Il. In March 2007, the court sentenced
defendant to 180 days in the Chanpaign County jail plus 30
nmont hs' probation on count |I. Defendant appeals.

Al t hough defendant raises several substantive argunents
on appeal, the inadequate record provided severely hanpers this
court's review. For the reasons that follow, we affirm

| . BACKGROUND

On March 1, 2006, defendant was arrested for DU and
DW5. Follow ng her arrest, defendant perforned a breath test
showi ng she had a breat h-al cohol concentration (BAC) of 0.167.

On March 22, 2006, the State charged defendant with



driving while her BAC was equal to or greater than 0.08 and while
her license to drive was suspended due to her prior violation of
section 11-501.1 of the Illinois Vehicle Code (Vehicle Code) (625
| LCS 5/11-501(a) (1) (West 2006)). See 625 ILCS 5/11-501(c-1)(1)
(West 2006) (providing that driving under the influence while
one's license is suspended for, anong other reasons, a violation
of section 11-501.1 of the Vehicle Code, constitutes a Cass 4
felony). On January 5, 2007, the State charged defendant with
count 11, DW (625 ILCS 5/6-303(a) (West 2006)).

Def endant filed nunerous pretrial notions. On January
17, 2007, the trial court held a hearing on the pending notions.
Only a partial transcript of the January 17, 2007, hearing is
contained in the record on appeal. An exam nation of the
pretrial notions relevant to this appeal follows.

A. Pretrial Mtions

1. Motion To Suppress the Breath Test

| n Decenber 2006, defendant filed a notion to suppress
the breath test. The notion alleged that the protocol for the
operation of a breath test requires the operator observe the
subject for a 20-mnute period to ensure the subject does not
regurgitate, burp, belch, or otherwi se bring contents fromthe
stomach or esophagus into the nouth because that will produce an
i naccurate reading. Defendant clainmed the results of her breath
test were invalid because the operator did not properly observe
def endant to ensure she did not bring stomach contents up into

her nout h.



At the January 17, 2007, hearing, defendant testified
that she suffered fromacid reflux. Defendant clainmed she burped
during the observation period. On cross-exam nation, defendant
admtted the officer asked her if she had any illness prior to
the breath test, and she did not tell himshe had acid refl ux.

Def endant testified she did tell the officer she was "sick
earlier that day."

The trial court viewed the videotape show ng the
observation of defendant. The vi deotape, which was admtted into
evidence, is not contained in the record on appeal.

The court concluded the observation by the officer conplied with
statutory and case-law requirenents. The court noted that

def endant yawned, but the court saw nothing that inplicated the
guidelines wwth respect to the breath test. The court denied the
nmotion to suppress the breath test.

2. Motion To Suppress Statenents

| n Decenber 2006, defendant filed a notion requesting
the trial court suppress all statenments nmade by defendant during
her custodial interrogation. |In the notion, defendant alleged
that the officer failed to nmake an adequate determ nation that

def endant understood her Mranda rights (Mranda v. Arizona, 384

U S 436, 16 L. Ed. 2d 694, 86 S. C. 1602 (1966)) and failed to
obtain a knowi ng and voluntary wai ver of those rights.

At the January 17, 2007, hearing on the pretrial
nmoti ons, patrol sergeant Adam Chacon testified that on March 1

2006, he stopped defendant's vehicle. After a DU investigation,
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he pl aced defendant under arrest for DU and transported her to
the satellite jail in Chanpai gn County.

After defendant performed the breath test, Sergeant
Chacon used his Mranda card and read defendant the Mranda
war ni ngs. Sergeant Chacon told defendant she could choose to
answer or not answer the questions. Defendant appeared to
under st and what he was saying. Defendant told Sergeant Chacon
she was 25 years old, a high school graduate, and attended the
"University."

On cross-exam nation, Sergeant Chacon admtted it was
cold that evening, and defendant exhi bited signs of being cold.
After defendant was arrested, Sergeant Chacon noticed defendant
was shiveri ng.

Sergeant Chacon testified he gave defendant the
opportunity to waive her Mranda rights by asking her if she was
willing to discuss the matter further. The trial court admtted
into evidence People's exhibit No. 2, a videotape of the
interrogation. The parties' argunents were not transcribed and
the videotape is not contained in the record on appeal. The
fol |l ow ng exchange took place during the hearing:

"Q [(Defense counsel)]: Al right. Dd
you ever say to her--
THE COURT: You may resune your seat,

Oficer.

Q --are you wlling to waive those

rights and talk to nme?



A. No.

You started asking her questions?

A. Yes.

* %

Q You never got her to say that she was
willing to waive the right to speak to you
did you?

A | didn't see it in that portion of
the video you showed.

Q Do you want to see another portion?

A | don't think that it's going to

assist ne in any way. | said what was on the
video. | don't renenber every word | said on
the video.™

The trial court denied the notion to suppress statenents.

3. The Horizontal Gaze Nystagnmus Test

I n Decenber 2006, defendant filed a notion to suppress
the horizontal gaze nystagnmus (HG\) test results. Defendant
all eged the results nust be excluded because the officer did not
conduct the HGN test as required by this court's decision in

People v. Kirk, 289 Ill. App. 3d 326, 681 N E.2d 1073 (1997). In

January 2007, defendant also filed a fifth notion in |imne
seeking to bar the State fromintroducing evidence regarding the
results of the HGN test unless the State first established the

reliability of the test at a Frye hearing (Frye v. United States,

293 F. 1013, 1014 (D.C. CGr. 1923)(addressing the standards for



permtting evidence of a scientific test)).

At the January 17, 2007, hearing on posttrial notions,
the trial court asked the State whether it intended to introduce
evi dence regarding the HGN test at trial. The assistant State's
Attorney responded, "No, Your Honor." The court stated, "I would
take that to nean that you would sinply agree to the notion."
The transcript then reads, "Proceedings not transcribed herein."
The court then stated on the record:

"Well, I wouldn't necessarily have

procedural ly couched it that way, [defense

counsel ], but the State will be barred from

eliciting or introducing into evidence any

evi dence regarding the HGN test. The notion

to suppress the HGN test is noot. The fifth

nmotion in limne is granted in part and

denied in part. The |law does not require ne

to--or require the State to have a Frye

hearing. The State can seek a Frye hearing.

The State does not seek a Frye hearing.

will not order a Frye hearing. However, |

will grant that portion of the fifth notion

in limne which seeks to bar an HGN test,

because absent a Frye hearing, there can be

no entry into evidence of an HGN test. All

right, that resolves those notions."

In response to the trial court, defense counsel argued
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the HGN test remai ned an issue because it was the basis for the
officer's probable cause for arrest. The transcript contains the
fol | ow ng:
"MR. ROBERTS [ (Defense counsel)]: Not
quite, because the HGN test was the basis for
the officer's probable cause for arrest.
THE COURT: Well that resolves those

nmotions. Then we'll address the issue of

whet her or not there was probabl e cause for

the arrest in the other notions. Al right.

(Proceedi ngs conducted which are not

transcri bed herein.)"

The record is unclear whether the trial court proceeded
to address probabl e cause. However, on January 18, 2007, the day
follow ng the hearing and the day of trial, defendant filed a
nmotion to "quash arrest” and suppress evidence. The notion
asserted that absent a showing that the HGN test has scientific
validity, it could not be reasonably relied on in nmaking a
determ nati on of probable cause. Defendant argued that w thout
probabl e cause, her arrest was illegal and all evidence that
flowed fromthe arrest nust be suppressed.

Al so on January 18, 2007, the State filed a notion to
stri ke defendant's notion to "quash arrest” and suppress. The
State argued that defendant's notion was untinely because it was
filed nore than 35 days after the discovery order was entered and

no just cause exi sted why the notion could not have been filed in



a tinmely manner.

The trial court held a hearing on the matter that sane
day. The State argued that the circuit court rules required al
notions be filed wthin 35 days of the discovery order. The
State clained the defendant was attenpting to delay the trial.

Def ense counsel noted that the previous day, the State
indicated it would not offer HGN evidence at trial. Defense
counsel argued that this concession did not resolve the issue of
a Frye hearing because the officer used the HGN test as a basis
for probable cause for the arrest. Defense counsel argued that
because the HGN test was not admi ssible at trial without a Frye
hearing, it could not be used to determ ne probabl e cause.

The trial court noted nultiple problens with the notion
to suppress, not the |least of which was |ack of tineliness. The
court observed that defendant's notion "presupposes that the
[HGN] test was the only basis for probable cause, which ignores
t he substantial anobunt of other material." The court found
def ense counsel had anple opportunity to address the matter in
pretrial, and that the late-filed notion violated the court's

standing order. The court ordered the notion to suppress

stricken.
4. Bill of Particulars
On January 9, 2007, four days after the State charged
defendant with count Il, defendant filed a notion for a bill of

particul ars. Defendant sought particulars regarding the offenses

def endant was alleged to have commtted, including the date,
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time, location, persons present who w tnessed the all eged
of fenses, and the length of tine the alleged conduct conti nued.

At the hearing on pretrial notions, the trial court
noted that the arraignment occurred on June 1, 2006, and the
State provided defendant with discovery on June 6, 2006. The
court asked how the January 9, 2007, filing could be considered
filed wwthin a reasonable period of tinme after the arraignnment.
The transcript of the hearing does not contain defense counsel's
response. The court denied the notion for a bill of particul ars.

B. The Tri al

On January 18, 2007, the jury trial comenced.

Sergeant Chacon testified he had been enployed with the Urbana
police departnent for nearly 13 years. He had received
specialized training on howto investigate DU cases and had been
involved in 100 to 150 DU investigations.

On March 1, 2006, at approxinmately 12:55 a.m, Sergeant
Chacon saw a bl ack, four-door Saab turn left on University
Avenue, a well-lit intersection. Sergeant Chacon saw the vehicle
strike the raised nedian of the roadway with all four tires.

Sergeant Chacon effectuated a traffic stop. He
identified defendant as the driver of the vehicle. Defendant was
wearing a lot of brightly col ored beads around her neck.

Sergeant Chacon testified the stop occurred around Mardi Gas and
a lot of bars gave out beads. Sergeant Chacon further testified
that an odor of alcohol emtted fromthe open driver's w ndow.

Defendant's eyes were watery and red, and her speech was "rat her



slowed and slight[ly] slurred.” Defendant told himshe had three
al coholic drinks that evening.

Sergeant Chacon asked defendant for her driver's
Iicense and proof of insurance. He returned to his car to
confirmdefendant's driver's |license status and check for
outstanding warrants. In doing so, Sergeant Chacon | earned
defendant's |icense was suspended.

The trial court admtted, w thout objection,
defendant's driver's |license abstract fromthe Secretary of State
(exhibit No. 4). Sergeant Chacon testified that the abstract
reflected that on March 1, 2006, the status of defendant's
driver's license was "suspended."” Exhibit No. 4 is not contained
in the record on appeal, although a blurry copy of the abstract
is contained in the record as part of the State's discovery.

Sergeant Chacon called for an additional unit. Oficer
Chris Darr arrived. Sergeant Chacon asked O ficer Darr to
vi deot ape the ensuing investigation.

Sergeant Chacon asked defendant to performcertain
preexit tests that can be perfornmed while sitting in the vehicle.
According to Sergeant Chacon, preexit tests are good indicators
of whether a person is inpaired. Sergeant Chacon described the
various preexit tests and defendant's perfornmance on those tests.
The three tests included the al phabet test (reciting the al phabet
froma specific starting point to a specific ending point), the
countdown test (counting backward froma particul ar nunber to

another), and the finger-count test (use the thunb to touch the
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tip of each finger in a sequence while counting out |oud). Based
on defendant's performance on the three pre-exit tests, Sergeant
Chacon felt further investigation warranted and asked def endant
to step out of her vehicle.

Sergeant Chacon testified the outside tenperature was
in the md-40s. Defendant was wearing a "pretty substantial™
| eat her coat and appeared to be dressed warmy for the weather.

Sergeant Chacon testified about the field-sobriety
tests he asked defendant to perform including the one-I|egged-
stand test and the wal k-and-turn test.

Sergeant Chacon identified People's exhibit No. 3 as a
copy of the videotape of the field testing. The State noved to
admt the videotape into evidence. Defense counsel did not
obj ect to adm ssion of the videotape or publication of the tape
to the jury. A portion of the videotape was played for the jury.
The videotape is not contained in the record on appeal.

Sergeant Chacon testified that based on the total
circunstances and i nformation gathered, including defendant's
driving behavior, beads, deneanor, speech pattern, the odor of
al cohol, her acknow edgnent that she had been drinking, and
defendant's performance on pre-exit and field tasks, he believed
def endant was inpaired by al cohol. Sergeant Chacon pl aced
def endant under arrest.

After defendant's arrest, Oficer Darr transported her
to the Chanpaign County satellite jail. Sergeant Chacon |ater

j oi ned her there.



Def endant ultimately took a breath test. Sergeant
Chacon testified he was certified to operate the Breathal yzer and
conduct the breath test, the breath test was a nodel approved by
the Departnent of State Police, and he followed the standards for
admnistering it. Sergeant Chacon identified, and the trial
court admtted, (1) the breath-instrunent |og that showed defen-
dant's result and the certification of accuracy perforned on the
machi ne and (2) the docunent showi ng defendant's breath-test
result.

Sergeant Chacon observed defendant for 20 mnutes to
al l ow any al cohol that m ght still be in her nouth or upper
digestive tract to either be absorbed, netabolized, or dissipated
so that the result would only reflect the al cohol from defen-
dant's breath. During the observation period, defendant did not
eat, drink, snoke, or put a foreign substance in her nouth.

Def endant did not vomt during the observation period.

After the observation period, defendant perforned the
breath test. The results indicated a BAC of 0.167. The State
sought and received perm ssion to play the remainder of the
vi deot ape, apparently show ng what occurred before and during the
breath test.

On cross-exam nation, defense counsel played portions
of defendant's exhibit No. 1. That exhibit is not contained in
the record on appeal. Based on the comments nade at trial,
defendant's exhibit No. 1 was apparently a digital video disc

(DVD) containing excerpts of the video recording of defendant's

- 12 -



pre-exit and field-sobriety tests.

After watching a portion of the DVD, Sergeant Chacon
agreed defendant perforned sone aspects of the tests correctly.
Def ense counsel questioned Sergeant Chacon about a comment he
made on the tape about not being "totally convinced." Sergeant
Chacon testified he was not convinced at that point that defen-
dant was not inpaired by alcohol. Defense counsel also noted
that after defendant finished wal king for one of the tests,
Sergeant Chacon said, "[V]ery good." Defense counsel asked
whet her Sergeant Chacon thought defendant's performance on the
test was "very good." Sergeant Chacon responded, "That's not
what | neant by very good, sir."

Sergeant Chacon adm tted defendant exhibited signs of
being cold. She was still rubbing herself at the jail trying to
warm hersel f. Sergeant Chacon agreed defendant was never conbat -
ive and was al ways cooperative. Sergeant Chacon testified the
behavi or of people under the influence runs the ganut of polite
to conbative. Sergeant Chacon descri bed defendant's speech as
show ng slight to noderate slurring.

Def ense counsel questioned Sergeant Chacon about the
breath test. Sergeant Chacon testified the purpose of the 20-

m nut e observation period was to all ow any al cohol that m ght
still be in the nouth to evaporate or be absorbed so that it does
not interfere with the test reading. Defense counsel asked

whet her the observation included observing whether the subject

regurgitated. Sergeant Chacon stated, "Well, if you nmean vomt-
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ing, yes." Sergeant Chacon agreed that by vomting, he neant
material is expelled out of the mouth. Sergeant Chacon al so
agreed that the reason he observes for vomting is because if
material comes up in the nouth fromthe stonach and has al coho
init, that would affect the test result.

Def ense counsel asked whether, once the material got
into the nouth, it mattered if it was vomted out or swall owed.
The State objected on the basis that the |ine of questioning was
irrelevant to what the jury would be asked to determi ne at the
end of the trial. The court sustained the objection.

Def ense counsel questioned Sergeant Chacon about the
observation period, apparently while that portion of the video-
tape was playing. Defense counsel asked Sergeant Chacon what he
was doing at various tinmes during the observation period. At one
point, in response to defense counsel's question, Sergeant Chacon
stated that the videotape showed defendant put her face in her
hands. Defense counsel asked whether anything was com ng up from
defendant's stomach when she put her face in her hands. The
State objected, and the court sustained the objection. After the
conpl etion of Sergeant Chacon's testinony, the State rested.

On January 19, 2007, the trial resunmed. That sane day,
the State filed a notion in |imne seeking an order barring
defense counsel frominquiring into or referring to matters
relating to defendant's all eged acid-reflux synptons, the effect
such synptons may have on the breath test, the alleged failure of

Sergeant Chacon to properly observe defendant prior to the breath
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test, or the effect such alleged failure nay have had upon the
breath test results.

The State argued that whether Sergeant Chacon conducted
a proper observation was an issue of foundation as to the adm s-
sibility of the breath test and was previously adjudicated by the
court. The State al so argued that defendant's alleged acid
reflux was not relevant to any issue the jury would be asked to
decide. Finally, the State argued that defendant did not dis-
cl ose any expert w tnesses, and the issue of whether acid reflex
woul d affect the breath test was a subject that required expert
testi nony.

At the hearing on the notion, defense counsel argued
that admssibility and wei ght were separate questions. Defense
counsel agreed the breath test was adm ssi bl e because the State
met the foundation requirenents: the machi ne had been tested at
appropriate tines before and after defendant's test, the machine
was certified, the officer did a blank check before defendant's
test, the officer was in the roomw th defendant for 20 m nutes
before the test, defendant blew in the machi ne, and a readi ng was
produced. Defense counsel argued, however, that the weight to
give the test was for the jury, and the jury did not have to find
the testing credible.

The trial court found that defense counsel was attenpt-
ing to show that defendant had acid-reflux syndrone, suffered
fromit in the observation room and that acid reflux could

affect the breath-test results. The court asked defense counsel
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how def endant woul d present conpetent evidence on that subject.

Def ense counsel argued Sergeant Chacon testified about
t he i nmportance of not having stomach contents enter the nouth.
Def ense counsel further argued that whether Sergeant Chacon's
observati on was adequate to determ ne whether anything canme up
out of defendant's stomach was an issue of credibility for the
jury. The trial court barred defendant fromany further refer-
ence to acid-reflux disease or the efficacy of the observation
peri od.

Def ense counsel then noved for a directed verdict on
both counts, arguing the State presented no evi dence that defen-
dant knew her |icense was suspended. Therefore, defense counsel
argued, the State failed to prove the requisite nental state.

The trial court denied the notion.

The defense rested w thout presenting evidence.

Def ense counsel sought clarification on the trial court's earlier
ruling barring defendant fromany reference to acid-refl ux

di sease or the efficacy of the observation period. Defense
counsel inquired whether he could (1) tell the jury that it
determ nes the weight to give the evidence, (2) talk to the jury
about the credibility of the evidence, (3) talk to the jury about
the officer's testinony regarding the purpose of the observation
period, and (4) comment on what was in evidence regarding
factors that interfere wwth testing. The court confirmed that
such comments were perm ssible. The court further confirmed that

def ense counsel could not comrent on whet her Sergeant Chacon was
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doi ng an adequate job of naking sure that factors that interfere
with testing did not occur.

The jury-instruction conference, closing argunment, and
return of the jury verdict are not contained in the transcript in
the record on appeal. The record suggests that defense counsel
sought an instruction that the State had to prove defendant had
notice that her |license was suspended. The trial court appar-
ently rejected that instruction.

The January 19, 2007, docket entry reflects the jury
found defendant guilty on both counts.

C. Postrial and Sentencing Mtions

On February 20, 2007, defendant filed a notion for a
new trial. Anmong other things, defendant argued the trial court
erred by (1) denying the fifth notion in limne; (2) denying the
nmotion to suppress statenents; (3) denying the notion to suppress
the HGN test and not allow a Frye hearing; (4) denying the
request for a bill of particulars; (5) denying the notion to
suppress the breath test; (6) granting the State's notion to
stri ke defendant's notion to suppress for |ack of probable cause,
denyi ng defendant a hearing on the notion to suppress, and not
granting the notion to suppress; (7) failing to instruct the jury
that the State had to prove defendant had notice that her |icense
was suspended; (8) allowing the State's notion in limne wth
respect to closing argunent and limting defendant's cl osing
argunent by (a) restricting cooment on the quality of the offi-

cer's observation of the defendant, and (b) limting comment on
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what the Breathal yzer was neasuring if any stomach contents were
brought up into defendant's nouth during the 20-m nute observa-
tion period.

On that sane date, defendant also filed notions to
vacate her convictions on count | and count I1. Defendant
asserted that count Il nust be vacated because both convictions
were based on the sanme conduct. Defendant asserted that count |
shoul d be vacated because the jury made no finding that defen-
dant's |icense was suspended for a violation of section 11-501.1
of the Vehicle Code (statutory sunmmary suspensi on).

On March 28, 2007, the trial court held a hearing on
defendant's posttrial notions and the sentencing. The record on
appeal does not contain a transcript of that hearing. The March
28, 2007, docket entry reflects that the court denied the notion
to vacate count | but granted the notion to vacate count |Il. The
court sentenced defendant to incarceration in the county jail for
180 days plus 30 nonths' probation on count 1.

On April 3, 2007, defendant filed a notion to nodify
her sentence. Defendant requested the trial court nodify her
sentence to provide that the period of inprisonnent be served in
t he Conprehensi ve Home- 1 ncarceration Program (CH P).

On April 9, 2007, the trial court held a hearing on
defendant’'s notion to nodify sentence. At the hearing, Rolla
Dol ph, the courtroom deputy assigned to the courtroom when
def endant was sentenced, testified. Dolph testified he saw

def endant gi ve her counsel some keys and heard her tell counsel
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one of the keys belonged to the car in the lot that had to be
noved.

Def ense counsel questioned the trial court about
whet her he could continue to act as defendant's counsel because
he woul d have to testify to rebut Dol ph's testinony. The court
bel i eved counsel could testify w thout being disqualified so | ong
as he was not testifying against his client's interests. The
court agreed to accept counsel's representations or counsel could
testify under oath and be subject to cross-exam nation.

Def ense counsel infornmed the court that he drove
defendant to court for sentencing. Defendant asked counsel to
give her keys to a man naned "Sam " and that Sam woul d take care
of her aninmals. Defendant said nothing to counsel about noving a
car. The trial judge took the matter under advi senent and
indicated a ruling would be made within 24 hours.

The record does not contain a ruling or docket entry on
defendant's notion to nodify sentence. However, on April 20,
2007, defendant filed a notion to vacate an April 11, 2007, order
denyi ng defendant's notion to nodify sentence and al so asked the
trial judge, R chard Klaus, to recuse hinself and refer the case
for reassignment. In particular, defendant noted that once
Dol ph' s testinony was rebutted by defense counsel, Judge Kl aus
had to judge the credibility of soneone who worked under his
di rect supervision. Defendant al so argued she was deni ed effec-
tive assistance of counsel when defense counsel could not argue

for his owm credibility.



On April 30, 2007, defendant filed a notion to recon-
si der sentence. The notion asserted the sentence was excessi ve.
This notion was arguably untinely because it was filed nore than
30 days after sentencing. The record does not contain any
indication that the parties or the trial court ever nentioned the
late filing.

On May 16, 2007, Judge Thonmas Difanis held a hearing on
defendant's notion to vacate the order and for recusal. Only a
portion of the hearing is contained in the record on appeal.
Judge Difanis granted the notion for recusal and assigned anot her
judge to hear the notion to reconsi der sentence.

On May 24, 2007, the newly assigned judge, Judge
Jeffrey Ford, held a hearing on defendant's notion to reconsider
sentence. Defense counsel argued the grounds raised in both the
notion to nodify sentence and the notion to reconsi der sentence.
The court denied the notions.

Thi s appeal foll owed.

[1. ANALYSI S

A. This Court Has Jurisdiction Over the Appeal

Before addressing the nerits, this court nust first
ensure that it has jurisdiction over the appeal. 1In its appellee
brief, the State notes that while the April 3, 2007,
post sentencing notion was tinely, the April 30, 2007, notion to
reconsi der was not. The State further notes it is debatable
whet her defendant's April 20, 2007, notion to vacate the Apri

11, 2007, order denying the notion to nodify sentence was a
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nmotion directed agai nst the March 28, 2007, judgnent. Therefore,
according to the State, it is unclear whether the notion to
vacate extended defendant's tine to file a notice of appeal.
However, the State argues that under the revestnent doctrine, an
argunent can be nade that the parties revested the trial court
Wi th jurisdiction over the April 30, 2007, notion to reconsider.
Pursuant to Suprenme Court Rule 606(b), a defendant nust
file a notice of appeal within 30 days after entry of judgnent
or, if a postjudgnment notion is tinely filed, within 30 days of
the order disposing of that notion. 210 Ill. 2d R 606(b).
Moreover, "[a] trial court loses jurisdiction to vacate or nodify

its judgnment 30 days after entry of the judgnment unless a tinely

postjudgnment notion is filed." People v. Mnniti, 373 Il1. App
3d 55, 65, 867 N. E.2d 1237, 1246 (2007).

In this case, the trial court entered the final judg-
ment on March 28, 2007, when it sentenced defendant. Therefore,
any postjudgnent notion had to be filed by April 27, 2007.
Defendant filed a tinely postjudgnent notion on April 9, 2007,
and an untinely notion on April 30, 2007.

Based on defendant's April 20, 2007, notion, the trial
court apparently denied the April 9, 2007, notion to nodify
sentence on April 11, 2007. However, a reasonabl e concl usion can
be drawn fromthe record that the April 11, 2007, order denying
the April 9, 2007, notion to nodify sentence was vacat ed when
Judge Difanis granted defendant's April 20, 2007, notion to
recuse Judge Klaus. By vacating the April 11, 2007, order, the
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tinmely April 9, 2007, notion to nodify remained pending. 1In
fact, defense counsel, w thout objection, argued at the May 24,
2007, hearing on the postjudgnent notions the issues raised in
both the tinmely and untinmely postjudgnment notions.

Because the April 9, 2007, notion remai ned pending, the
May 24, 2007, order denying the untinely April 30, 2007, notion
to reconsi der can be construed as al so denying the April 9, 2007,
pending notion to nodify. Consequently, the notice of appeal
filed within 30 days of the May 24, 2007, order was tinely, and
this court has jurisdiction.

Al ternatively, this court finds the parties revested
the trial court with jurisdiction to consider the untinely notion
to reconsider. Under the revestnent doctrine, the parties can
revest a court with jurisdiction so long as (1) the court has
general jurisdiction over the matter and personal and subject-
matter jurisdiction over the particular cause; (2) the parties
actively participate wthout objection; and (3) the proceedi ngs
are inconsistent with the nerits of the prior judgnent. Mnniti,
373 11l1. App. 3d at 65, 867 N E. 2d at 1246. |If a trial court is
revested with jurisdiction, then a notice of appeal filed within
30 days after a ruling on the untinely postjudgnent notion vests
the appellate court with jurisdiction. Mnniti, 373 IIl. App. 3d
at 67, 867 N. E.2d at 1248.

Those factors are present here. The trial court had
general jurisdiction over the matter, as well as personal and

subject-matter jurisdiction over the case. The parties actively
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participated in the hearing on the notion to reconsider wthout
objection. Finally, the notion to reconsider hearing was incon-
sistent with the prior judgnent. That is, by participating and
not objecting to the hearing on the notion to reconsider the
sentence, the prosecutor essentially acknow edged that the prior
sent enci ng judgnment should be revisited. See Mnniti, 373 II|

App. 3d at 67, 867 N E 2d at 1248, citing People v. Grgani, 371

[11. App. 3d 729, 732, 863 N. E.2d 762, 766 (2007). Therefore,
the parties revested the trial court with jurisdiction, and this
court has jurisdiction over the appeal.

B. State Not Required To Prove Defendant
Knew Her License WAs Suspended

Def endant argues, citing Mirissette v. United States,
342 U.S. 246, 96 L. Ed. 288, 72 S. C. 240 (1952), that a cul pa-
ble mental state is a necessary elenment of a felony or any
offense with a significant penalty. As such, defendant argues,
the State was required to prove that defendant had know edge t hat
her |icense was suspended when she drove on March 1, 2006. W
di sagr ee.

In Morissette, the defendant was charged with a federal

crime, theft fromgovernnment |and. Morissette, 342 U S. at 248,

96 L. Ed. at 292, 72 S. . at 242. The statute in question did
not provide a requisite nmental state. The United States Suprene
Court reversed the defendant's conviction. The Court found that
the federal |aw nerely adopted a crinme defined at conmon | aw

whi ch, at common |aw, required a nental state. Mrissette, 342

U S at 260-61, 96 L. Ed. at 299, 72 S. C. at 248-49. There-
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fore, the Court held that the absence of a nental state fromthe
statute would not be construed as elimnating the nental state

required. Morissette, 342 U S. at 261-62, 96 L. Ed. at 299- 300,

72 S. . at 249. Nothing in the Mrissette decision can be

construed as requiring a nental state in all felonies. |In fact,

the Morissette Court specifically declined to "delineate a

precise line or set forth conprehensive criteria for distinguish-
ing between crinmes that require a nental element and crines that
do not." Morissette, 342 U.S. at 260, 96 L. Ed. at 299, 72 S

Ct. at 248; see also Staples v. United States, 511 U S. 600, 618-

19, 128 L. Ed. 2d 608, 624, 114 S. Ct. 1793, 1804 (1994) (refus-
ing to adopt a rule that the public-wel fare-offense rationale
shoul d not be used to interpret any statute defining a felony
of fense as di spensing of a nens rea requirenent unless Congress
specifically provides that the offense is a strict-liability
of fense; but noting that where dispensing with a nens rea would
require the defendant to have know edge only of traditionally
| awf ul conduct and where a penalty is severe, such factors
suggest Congress does not intend to elimnate a nens rea require-
ment) .

Whet her an of fense requires proof of a nental state
depends on whether the offense is a m sdeneanor or whether the
| egislature clearly indicated the intent to inpose absolute
liability for the conduct. 720 ILCS 5/4-9 (Wst 2006). Specifi-
cally, section 4-9 of the Crimnal Code of 1961 provides as

foll ows:



"A person may be guilty of an offense
wi t hout having, as to each el enment thereof,
one of the nental states described in
[s]ections 4-4 through 4-7 if the offense is
a m sdeneanor which is not punishabl e by
incarceration or by a fine exceeding $500, or
the statute defining the offense clearly
indicates a |l egislative purpose to inpose
absolute liability for the conduct
described.” 720 ILCS 5/4-9 (West 2006).

"Section 4-9 applies to all crimnal penalty provisions, includ-

ing those outside the Crimnal Code of 1961." People v. Ml nar,

222 111. 2d 495, 519, 857 N E. 2d 209, 223 (2006).

1. Standard of Review

Because the issue defendant raises requires an inter-
pretation of the relevant statutes, this court reviews the issue

de novo. People v. Dunn, 365 Ill. App. 3d 292, 294, 849 N E. 2d

148, 149 (2006). \When construing a statute, the primary consid-

eration is to determne and give effect to the legislature's

intent. People v. Skillom 361 Ill. App. 3d 901, 906, 838 N. E.2d
117, 122 (2005). A court nust consider the statute inits

entirety. People v. Davis, 199 IIl. 2d 130, 135, 766 N E. 2d 641,

644 (2002). "The nost reliable indicator of |egislative intent
is the | anguage of the statute, which, if plain and unanbi guous,
must be read w thout exception, limtation, or other condition."

Davis, 199 I1l. 2d at 135, 766 N. E.2d at 644. A statute will not
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be interpreted as inposing absolute liability without a clear
indication the |l egislature intended absolute liability or unless
an i nportant public policy favors absolute liability. Molnar,
222 111, 2d at 519, 857 N. E.2d at 223.

2. Plain Lanquage I ndicates The Leqgislature |Intended No Ment al
State for DU Wth a Suspended License

In this case, the State charged defendant with viol at-
ing section 11-501(a)(1) of the Vehicle Code (625 ILCS 5/11-
501(a) (1) (West 2006)), which provides that a person shall not
drive while under the influence of alcohol. Cenerally, such
offense is a m sdeneanor. See 625 |LCS 5/11-501(b-2) (West
2006). In this case, however, the offense was elevated to a
Class 4 felony because defendant's |icense was suspended at the
time. Section 11-501(c-1)(1) of the Vehicle Code provides as
fol |l ows:

"A person who viol ates subsection (a)

during a period in which his or her driving

privileges are revoked or suspended, where

the revocation or suspension was for a viola-

tion of subsection (a), [s]ection 11-501.1,

paragraph (b) of Section 11-401, or for reck-

|l ess homcide as defined in [s]ection 9-3 of

the Crimnal Code of 1961 is guilty of a

Class 4 felony." 625 ILCS 5/11-501(c-1)(1)

(West 2006).

The statute does not contain a nental state. This fact
al one does not per se indicate that no nental state is required.
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Mol nar, 222 1I1. 2d at 519, 857 N E. 2d at 223 (finding that
section 10 of the Sex O fender Registration Act creates a abso-
lute liability offense). However, given the statute's plain
| anguage, the purpose behind the legislation, and the existing
case law, this court concludes that section 11-501(c-1)(1) does
not require proof of a nental state.

The purpose of the DU statute is to protect people who

wal k and drive on the public way. People v. Avery, 277 1l1. App.

3d 824, 830, 661 N. E 2d 361, 365 (1995). |In People v. Ziltz, 98

I11. 2d 38, 42, 455 N.E. 2d 70, 72 (1983), the Illinois Suprene
Court held that section 11-501(a)(1) of the Vehicle Code clearly
i nposed strict liability and did not require a nental state. The
court found that "[t]he State has a rational basis for curbing
the incidence of drunk driving." Zltz, 98 Ill. 2d at 43, 455
N. E 2d at 72.

The question here is whether the aggravating factor
that elevated the offense froma m sdeneanor to a Class 4 felony
is evidence of the legislature's intent to require a nental
state. In a simlar case, Avery, 277 I1l. App. 3d 824, 661
N. E. 2d 361, the court concluded that a simlar enhancenent did
not indicate such an intent.

In Avery, the defendant was charged with DU . The
of fense was el evated froma m sdeneanor offense to a fel ony
because the defendant was involved in a notor vehicle accident
that resulted in great bodily harm Avery, 277 IIl. App. 3d at
828, 661 N.E.2d at 364. In determ ning whether the trial court
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properly refused to entertain an insanity defense, the Avery
court concluded that the addition of the aggravating factors--

i nvol venent in a notor-vehicle accident--did not signal an intent
by the legislature to add a nental state to the offense. Avery,
277 111. App. 3d at 830, 661 N E.2d at 365. The court concl uded
that the essential crinme renmained the sanme, and the evil the
statute intended to renmedy remai ned the sanme. Avery, 277 111.
App. 3d at 830, 661 N. E. 2d at 365.

Simlarly, the factor in this case that caused the
offense to elevate froma m sdeneanor into a Cass 4 fel ony--DWs
--does not change the essential crine. Mreover, the evil the
statute intended to renedy renmai ned the sane.

In addition, a conviction for DW5 does not require
proof of the defendant's receipt of notice or know edge of the

suspension. See People v. Johnson, 170 Il1. App. 3d 828, 832,

525 N. E. 2d 546, 550 (1988). Because no nental state is required
for DA or DU, it follows that no nental state is required for
DU with the aggravating factor that the driver's driving privi-
| eges were suspended. The State was not required to prove that
def endant knew her |icense was suspended.
C. Failure To Instruct Jury To Find that Defendant's
Li cense Was Suspended Due to Her Prior Violation
of Section 11-501.1 Was Harnml ess Error
Def endant next argues that the jury was not instructed

to find that defendant's |icense was suspended due to a statutory

summary suspension. The State concedes that under Apprendi v.

New Jersey, 530 U.S. 466, 490, 147 L. Ed. 2d 435, 455, 120 S. C
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2348, 2362-63 (2000), any fact other than a prior conviction
"that increases the penalty for a crinme beyond the prescribed
statutory maxi mum nust be submtted to a jury, and proved beyond
a reasonabl e doubt." The State further concedes that a statutory
summary suspension is not a conviction and that the grounds for
def endant's suspension increased the penalty beyond the pre-

scribed statutory maxi num See People v. Dvorak, 276 IIl. App.

3d 544, 552, 658 N. E.2d 869, 876-77 (1995) (a statutory sunmary
suspension proceeding is civil in nature and its purpose i s not
to convict the defendant of an offense). Therefore, the State
agrees with defendant that the issue should have been submtted
to the jury.

The State argues, however, that a jury instruction that
omts an elenent of the offense is an error subject to the
harm ess-error analysis. The State further argues that the error
here was harml ess because the evidence concerning the grounds for
defendant's |icense suspension was uncontested and overwhel m ng.
W agree.

A jury instruction that omts an el enent of an offense

is an error subject to harm ess-error review. Neder v. United

States, 527 U.S. 1, 15, 144 L. EBdJ. 2d 35, 51, 119 S. C. 1827,
1837 (1999),; People v. Thurow, 203 IlIl. 2d 352, 368, 786 N. E.2d

1019, 1028 (2003) (finding that the failure to instruct the jury
as to the elenent of the crine that the victimwas a nenber of
def endant's househol d was harm ess error). Onmtting an el enent

of the offense froma jury instruction is harmess if the review
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ing court determ nes, beyond a reasonabl e doubt, that the error
did not contribute to the verdict. Neder, 527 U S. at 15, 144 L.
Ed. 2d at 51, 199 S. . at 1837. This can be shown where the
omtted el ement was uncontested and supported by overwhel m ng
evidence. Thurow, 203 Ill. 2d at 369, 786 N E. 2d at 1028.

Here, overwhel m ng evi dence supports the concl usion
that defendant's |icense was suspended due to a statutory summary
suspension. The record contains an undated stipul ation signed by
counsel for defendant and the State. However, the record is
i nconpl ete regarding the use of this stipulation. The appellant
has the burden to present a sufficient record and doubts are

resol ved agai nst the appellant. See People v. Kam de, 254 I|1I1.

App. 3d 67, 74, 626 N E.2d 337, 342 (1993) (holding that w thout
a sufficient record to reflect the evidence on the m ssing
el ement of the charge, the court was unable to determ ne whet her
overwhel m ng evi dence existed and therefore resolved those doubts
agai nst the defendant). Defendant did not provide this court
wi th an adequate record. Therefore, this court resolves any
doubt s agai nst defendant and concludes that the stipulation was
used at trial.

The stipulation provided that defendant "received a
traffic citation for DU in DuPage County on January 8, 2006."
The stipulation also provided that defendant's "statutory summary
suspensi on based upon the DU in DuPage County began on February
23, 2006." This, along with the other evidence admtted at

trial, denonstrates that on March 1, 2006 (five days after the
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suspensi on began), defendant was DWS5 pursuant to a statutory
summary suspension. Notably, the trial court admtted into
evi dence, w thout objection, defendant's driver's |icense ab-
stract fromthe Secretary of State. Sergeant Chacon testified he
checked the status of defendant's driver's license and |learned it
was suspended. This evidence denonstrates beyond a reasonabl e
doubt that defendant's |icense was suspended due to a statutory
summary suspension. As such, the failure to instruct the jury on
the this el ement was harm ess error

Al ternatively, this court also finds the record sup-
ports the conclusion that defendant affirmatively chose not to
submt this issue to the jury. The stipulation supports that
conclusion. In addition, the statenent of the nature of the
case, to which defendant did not object, provided that in count
|, defendant was charged with commtting DU, and in count I
def endant was charged with DW5. The statenment of the case says
not hi ng about a requirenent that the jury find, on count |, that
defendant's |icense was suspended due to a prior statutory
summary suspensi on.

Moreover, it appears defendant did not tender an
instruction on count |l requesting that the jury find that her
I i cense had been suspended for a prior statutory sunmary suspen-
sion. The only instruction defendant submtted on the issue was
one requesting that the jury find that defendant had notice of
her suspension. The trial court denied that request. Based on

the record, defense counsel appears to have nade a tactica
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decision to stipulate to her prior suspension. She cannot now be
heard to conpl ai n.

As a final note on this issue, this court notes that--
insofar as the record on appeal shows--the jury instructions in
this case were not marked as "given" or "refused."” Section 2-
1107 of the Code of Civil Procedure requires the court mark al
instructions "refused" or "given" and maintain all originals and
copies of the instructions, whether given, nodified or refused,
in the record of the proceedings. 735 ILCS 5/2-1107(a), (b) (West
2006). Doing so in this case would have been extrenely hel pful
to this court's review

D. Trial Court Did Not Err by Denyi ng Defendant
a Hearing on Her Mdtion To Suppress Evidence
for Lack of Probable Cause To Arrest

Def endant argues the trial court erred by granting the
State's notion to strike and denying her a hearing on her notion
to suppress evidence for |ack of probable cause for the arrest.
Specifically, defendant argues that absent a Frye hearing to
establish the scientific validity of the HGN test, the HGN test
could not be used by the officers to determ ne probabl e cause.
Def endant asserts that an arrest nade, at |least in part, on
probabl e cause derived froman HGN test is invalid. As such
def endant asserts that the arrest nust be "quashed" and the
evidence flowing fromthat arrest, including the breath test,
must be suppressed.

The trial court has the authority to control its own

docket and require conpliance with its procedural rules. People
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v. Garcia, 312 Ill. App. 3d 422, 423, 727 N E. 2d 683, 685 (2000).
This court will not reverse the court's order granting the notion
to strike absent an abuse of that discretion. See, e.q.,

Garcia, 312 I1l. App. 3d 423, 727 N E 2d at 685.

The Illinois Suprenme Court has recently held that
before the results of an HGN test can be admtted into evidence
at trial, HGN testing nust neet the Frye standard. People v.
McKown, 226 IIl1. 2d 245, 258, 875 N. E.2d 1029, 1037 (2007)
(remandi ng the cause to the trial court for a Frye hearing to
determ ne whether the HGN test as been generally accepted as a
reliable indicator of alcohol inpairnment). However, this court
need not deci de whet her probabl e cause can be based on an HGN
test absent a Frye hearing because the record denonstrates
sufficient evidence separate and apart fromthe HGN test sup-

ported probable cause. See, e.qg., Kirk, 289 IIl. App. 3d at 334,

681 N. E. 2d at 1078-79 (finding adm ssion of HGN test at trial
w thout a Frye hearing was harmless in |ight of the other evi-
dence of the defendant's guilt).

In this case, the trial court did not abuse its discre-
tion by granting the State's notion to stri ke because the record
denonstrates sufficient probable cause supported defendant's
arrest. Probable cause to arrest exists when the totality of
facts and circunstances within the officer's know edge would | ead
a person of reasonable caution to believe that an offense has
been commtted and that the person apprehended has conmtted the

of fense. People v. Gay, 305 IIl. App. 3d 835, 838, 713 N E. 2d
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781, 783 (1999). In assessing the existence of probable cause,
an objective inquiry into the police officer's conduct is used.

People v. Smth, 156 Ill. App. 3d 596, 600, 509 N E.2d 1345, 1348

(1987).

Here, Sergeant Chacon testified he observed defendant's
car turn and strike a raised nedian with all four tires. Defen-
dant was wearing several colored beads, beads Sergeant Chacon
knew t he bars gave out around Mardi Gras. Sergeant Chacon
descri bed defendant's eyes as being watery and red and her speech
as slightly slurred. Defendant admtted having had three drinks.
An odor of al cohol emanated fromthe open w ndow of defendant's
car. Sergeant Chacon had defendant performpreexit and field-
sobriety tests from which he concl uded defendant was inpaired by
al cohol. As such, sufficient evidence of probable cause was

shown. See, e.q., People v. Brodeur, 189 Ill. App. 3d 936, 941,

545 N. E. 2d 1053, 1056 (1989) (finding probabl e cause where the
offer testified the driver had bl oodshot eyes, slurred speech, a
strong odor of alcohol on the breath, and had been in a notor-

vehicle accident); People v. Cortez, 361 Ill. App. 3d 456, 464,

837 N. E. 2d 449, 457 (2005) (odor of alcohol on the defendant's
breath, the defendant's slurred speech, swaying, bl oodshot eyes,
and adm ssion to drinking supported finding of probable cause for
arrest for DU ).
E. Trial Court Did Not Abuse Its Discretion by Limting
Def endant' s Cross- Exam nation and Argunent
on the Reliability of the Breath Test

Def endant next argues the trial court erred by limting
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her cross-exam nation and cl osing argunent regarding the reli-
ability of the breath test as it was admnistered in this case.
1. Standard of Review
This court reviews a trial court's evidentiary rulings

for an abuse of discretion. People v. Britt, 265 Ill. App. 3d

129, 146, 638 N E.2d 282, 294 (1994) (the trial court has the
discretion to limt the scope of cross-exam nation and such
ruling will not be reversed absent an abuse of discretion);

People v. MIlighan, 265 IIl. App. 3d 967, 974, 638 N E.2d 1150,

1156 (1994) (the trial court has the discretionto limt the
character and scope of closing argunent).

2. Trial Court Did Not Abuse Its Discretion

Def endant first argues the trial court inproperly
limted her cross-exam nation of Sergeant Chacon. Defendant
sought to cross-exam ne Sergeant Chacon on whet her anything short
of vomting where the contents of the stomach are brought up into
the nmouth would affect the breath test and whether such event
occurred during the observation peri od.

A court may limt cross-exam nation of a wtness to
prevent mnimally rel evant questioning or confusion of the
issues. Britt, 265 II1l. App. 3d at 146, 638 N E. 2d at 294.

Def endant nmust denonstrate not only that the trial court abused
its discretion but nust al so show the abuse of discretion re-

sulted in "manifest prejudice.” Britt, 265 Il1. App. 3d at 146,
638 N. E. 2d at 294; see also People v. Jackson, 303 IIl. App. 3d

583, 587, 715 N. E. 2d 252, 255 (1999) (finding that even if a
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trial court abuses its discretion, a newtrial is not warranted
if the error is harm ess beyond a reasonabl e doubt).

Here, the trial court did not abuse its discretion by
limting defense counsel's cross-exam nati on because the issue
def ense counsel intended to raise had no basis in the evidence.

O ficer Chacon did not testify that regurgitation would affect
the test, and defense counsel had identified no expert he in-
tended to call to testify in that regard.

Mor eover, the applicable regulations no | onger prohibit
regurgitation during the 20-m nute observation period. Pursuant
to section 11-501.2 of the Vehicle Code, breath-al cohol test
results are admssible if the test is perforned according to the
standards pronul gated by the Departnent of State Police. See 625
| LCS 5/11-501.2 (West 2006). Prior to the 2004 anendnents, the
appl i cabl e regul ati ons provided that the subject shall not have
"regurgitated or vomted" during the 20-m nute observation period
and if the subject "regurgitates or vomts," the process wll
start again. See 20 Ill. Adm Code 81286.310(a), adopted at 25
I1l. Reg. 3023, 3042-43 (eff. February 1, 2001); People v.
Bonutti, 212 IIl. 2d 182, 817 N. E.2d 489 (2004) (holding that the
test was valid if the subject did not regurgitate during the 20-
m nut e observation period regardl ess of whether the officer saw
the subject regurgitate). However, the regulations now provide
that for a breath test result to be adm ssible, the subject nust
not have vomted during a 20-mnute period. 20 Ill. Adm Code

81286.310(a), as anmended by 28 Ill. Reg. 10017, 10038 (eff. June
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30, 2004). Section 1286.310(a) of Title 20 of the Illinois
Adm ni strative Code provides the foll owm ng standards:

"The follow ng procedures shall be used
to obtain a breath sanple to determne a
subject's BrAC with an approved evidentiary
i nstrunent:

a) Prior to obtaining a breath anal ysis
readi ng froma subject, the BAO or another
agency enpl oyee shall continuously observe
the subject for at |east 20 m nutes.

1) During the 20[-]m nute
observation period the subject

shal | be deprived of al cohol and

forei gn substances and shall not

have vom ted.

2) If the subject vomts dur-

i ng the observation (deprivation)

period, the process shall be

started over by having the individ-

ual rinse the oral cavity with

wat er .

3) If the individual continues

to vomt, alternate testing shal

be considered."” 20 Ill. Adm Code

81286. 310(a), as anended by 29 11|

Reg. 10017, 10038 (eff. June 30,
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2004) .

Def endant, by attenpting to ask about actions other
than vomting, attenpted to introduce an issue into the case
wi t hout any evidence in support thereof. Therefore, the trial
court's ruling limting defendant's cross-exam nation on that
subj ect was not an abuse of discretion.

Def endant al so argues the trial court erred by limting
her closing argunent and not allow ng her to comrent on the
ef ficacy of Sergeant Chacon's observation of defendant. Even if
the trial court abused its discretion by not allow ng counsel to
coment on the efficacy of Sergeant's Chacon's observation in
closing argunent, the lack of a record precludes this court from
concl udi ng that defendant suffered prejudice. Wthout the
transcript of closing argunent, this court cannot determ ne
whet her the court's limtation affected defendant's cl osing
argunent. Because it was defendant's burden to provide this
court with an adequate record, any deficiency in the record is

construed against her. See, e.q., People v. Fernandez, 344 1I1.

App. 3d 152, 160, 799 N E. 2d 944, 951 (2003) (any doubts arising
froman inconplete record on appeal are resol ved agai nst the
appel l ant, who had the responsibility to present a conplete
record on appeal). This court, therefore, finds any error by the
court in limting defendant's closing argunment was harnl ess.

F. Trial Court Did Not Err by Denying
Motion To Suppress Statenents

Def endant argues the trial court erred by denying her
notion to suppress statenments. Defendant argues "the officer did
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not determ ne the [d]efendant understood the warnings and did not
obtain a waiver." Defendant also argues her will was overborne
"by the thorough chilling over an extended period of time."

1. Standard of Review

Whet her a trial court properly decided a notion to

suppress presents questions of both law and fact. 1n re Christo-

pher K., 217 1l11. 2d 348, 373, 841 N E.2d 945, 960 (2005). This
court will reverse a trial court's credibility determ nations and
findings of fact only if they are against the manifest weight of

t he evi dence. In re Christopher K, 217 1l1l. 2d at 373, 841

N. E. 2d at 960. This court reviews de novo the ultinmate | egal

guestion of whether the statements shoul d be suppressed. In re

Christopher K., 217 11l. 2d at 373, 841 N E.2d 960.

2. Denial of Mdtion To Suppress |ssue Mot
or, Alternatively, Not Error

This court's review is severely hanpered by defendant's
brief and the record on appeal. Defendant did not identify in
the trial court or on appeal the specific statenents she sought
to suppress. The record is unclear whether the court admtted
any of the statenents obtained during custodial interrogation
into evidence at trial. Wile this court has a portion of the
trial transcript, the record does not contain either a transcript
or the actual videotape or DVD admtted into evidence and pub-
lished to the jury. |If the trial court did not admt any of the
statenents allegedly received in violation of Mranda, the issue
i's nmoot because those statenents could not have forned the basis

for the jury's verdict. C., e.qg., People v. Savory, 105 111
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App. 3d 1023, 1027, 435 N.E. 2d 226, 230 (1982) (noting that the
def endant was not collaterally estopped from seeking review of
the denial of a notion to suppress in his second trial, despite
not seeking review of the sanme notion in his first trial, because
the prosecution did not rely on the statenents in the first trial
and the issue would have been consi dered noot on review in the
first appeal).

Even assuming the issue is not noot, this court finds
no error. Defendant argues she did not understand the waiver.
Her brief does not indicate why she did not understand the
wai ver. Evidence of intoxication alone is not sufficient to

render a statenent unknowi ng. See People v. Silas, 278 IIl. App.

3d 400, 405, 663 N. E.2d 443, 447-48 (1996) (statenents shoul d be
suppressed only where a defendant is so grossly intoxicated that
she | acked the capacity to know ngly waive her rights). Defen-
dant does not argue she was so grossly intoxicated that she

| acked the capacity to waive her rights. Moreover, Sergeant
Chacon testified that defendant appeared to understand what he
told her.

Def endant al so asserts that Sergeant Chacon failed to
obtain from def endant a wai ver of defendant's M randa rights.
Concededl y, Sergeant's Chacon's testinony about defendant waiving
her Mranda rights was not clear. He initially testified he gave
def endant the opportunity to waive her Mranda rights by asking
her if she was willing to discuss the matter further. After

wat ching a portion of the videotape, Sergeant Chacon admtted he
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never said, "Are you willing to waive those rights and talk to
ne."

Wil e any clear manifestation of a desire to waive is
sufficient, the statenents are inadmssible if nothing in the
record shows a clear intent by the defendant to waive M randa

rights. People v. Landgham 122 I1IlI. App. 2d 9, 18, 257 N E.2d

484, 488 (1970). Here, because defendant failed to provide this
court with the videotape of the interrogation, this court cannot
det erm ne whet her defendant manifested a clear desire to waive
her rights. Because defendant bore the burden of providing the
court with an adequate record, this court resolves the issue

agai nst defendant. People v. House, 202 IIl. App. 3d 893, 908,

560 N. E.2d 1224, 1234 (1990); Fernandez, 344 I1l. App. 3d at 160,
799 N. E.2d at 951 (any doubts arising froman inconplete record
on appeal are resolved against the appellant). G ven defendant's
failure to provide an adequate record, this court has no basis on
which to reverse the trial court's ruling on the notion to

suppr ess.

Finally, defendant argues her wll was overborne
because she was cold. Whether a defendant's will is overborne
depends upon the totality of the circunstances, the characteris-
tics of the defendant, and the details of the interrogation.

People v. Berry, 123 I1l. App. 3d 1042, 1044, 463 N.E 2d 1044,

1047 (1984). Again, given the absence of the videotape or
transcript thereof on appeal, this court cannot reviewthis

i ssue. Moreover, nothing in the record before this court sup-
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ports the assertion that the tenperature of the room created a
coercive environnment that rendered any statenents involuntary.

See, e.qg., Hart v. State, 852 So. 2d 839, 847 (Ala. Crim App.

2002) (finding that even though the defendant conpl ai ned about
the tenperature and requested additional clothing, nothing in the
record indicated that the cold tenperature influenced his deci-
sion to speak or caused his will to be overborne).
G Trial Court Did Not Err by Denying Bill of Particulars
Def endant next argues the trial court abused its
di scretion by denying her notion for a bill of particulars.
Def endant cl aims her notion was tinmely because it was filed
wi thin four days of the State charging her with count 11
Def endant asserts, without citation to authority, that discovery
iIs not a substitute to a notion for a bill of particulars.
Section 114-2(a) of the Code of Crimnal Procedure of
1963 provides that a notion for a bill of particulars nust be
filed wwthin a reasonable tine after arraignnment. 725 |ILCS
5/114-2(a) (West 2006). "The purpose of a bill of particulars is
to give the defendant notice of the charge and to informthe
def endant of the particular transactions in question, thus

enabling preparation of a defense." People v. Wodrum 223 11|

2d 286, 301-02, 860 N.E.2d 259, 270 (2006). If the indictnent
sufficiently infornms the defendant of the charged offense, no
need for a bill of particulars exists. Wodrum 223 IIl. 2d at
302, 860 N.E. 2d at 270. Moreover, this court can al so consider

any discovery the State furnishes when determ ning the necessity
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of a bill of particulars. See, e.qg., People v. Smth, 259 II|

App. 3d 492, 497, 631 N E. 2d 738, 742 (1994) (noting that a
def endant who clains that a charging instrunent, conbined with

any discovery the State furnished, is insufficient to prepare a

defense, she should seek a bill of particulars). A trial court's
ruling on a notion for a bill of particulars will not be reversed
absent an abuse of discretion. Wodrum 223 IIl. 2d at 302, 860

N. E. 2d at 270.

In this case, the trial court arraigned defendant on

June 1, 2006, on count I, and on January 5, 2007, on count II
Therefore, the notion for a bill of particulars was tinely only
as to count Il. However, because the trial court vacated count

Il after trial, defendant was not prejudiced by the denial of the
nmotion for a bill of particulars on count II

In any event, the trial court did not abuse its discre-
tion by denying the request for a bill of particulars because the
information and the State's discovery sufficiently infornmed
def endant of the charged offenses. Defendant's bill of particu-
| ars sought the date, time, and |ocation of the alleged offenses,
t he nane of any persons present who w tnessed the all eged of -
fenses, and the length of tine the alleged conduct continued.
The informations gave the date of both offenses, the |ocation
(Urbana), and the nature of the offenses. The discovery fur-
ni shed by the State in June 2006 gave defendant the date and tine
of the alleged offenses, the arresting officer's nane, defen-

dant's driving abstract fromthe Secretary of State, and police
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reports that, anmong other things, identified defendant's front-
seat passenger. Consequently, the court did not abuse its
di scretion by denying the notion for a bill of particulars.

H. Defendant Has Forfeited | ssue That
Her Sentence |s Excessive

Def endant | ast argues her sentence was excessive.
However, the record on appeal does not contain a transcript of
the March 28, 2007, sentencing hearing. Wthout a transcript,
this court cannot determ ne whether the trial court abused its
di scretion because, for exanple, this court does not know what
factors influenced the court's decision, whether the court
considered mtigating factors, and whether the court considered
certain aggravating factors.

Mor eover, defendant fails to cite any authority in
support of her argunents, not even the standard of review
Points not argued with citation to authority are forfeited. See
210 I11. 2d Rs. 341(h)(7), 612(i).

| 11. CONCLUSI ON

For the reasons stated, we affirmthe trial court's
judgnent. As part of our judgnent, we grant the State's request
t hat defendant be assessed $75 as costs for this appeal.

Affirmed.

McCULLOUGH and TURNER, JJ., concur.



