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JUSTI CE LYTTON del i vered the Opinion of the court:

Respondent D.D., Sr., is the father of the mnors at issue in
this case, and respondent A D. is the nother. The trial court
found both respondents unfit to care for their mnor children and
termnated their parental rights. The minors nmet the definition of
“Indian Child[ren]" under the federal Indian Child Wl fare Act
(Icwa); thus, the ICWA governed this case. On appeal, the
respondents argue that the State did not neet its burden under
sections 81912(d) and (f) of the ICW (25 U S.C A 1912(d), (f)

(West  2001)), and that the nother's trial counsel provided



ineffective assistance. W affirm
FACTS

On Cctober 29, 2003, the State filed a juvenile petition
alleging that D.D., Jr. (D.D.), born June 6, 1997; S.D., born July
31, 1999; and C. D., born Novenber 20, 2002, were neglected.
Specifically, the petition alleged that the mnors were subjected
to an injurious environment because: (1) they were "filthy"; (2)
C.D. consuned Pepsi froma bottle with old fornula stuck to the
inside of the bottle; and (3) D.D. and S.D. were scarred from a
candl e they played with while the respondents slept. The petition
further alleged that the m nors were abused and at substantial risk
of physical harm because, anong other reasons, the father threw a
coffee nug at D.D. that hit himin the face. The court held a
shelter care hearing that day and placed tenporary custody of the
mnors with the Departnent of Children and Fam |y Services (DCFS).
Since the mnors nmet the definition of "Indian Child[ren]"™ under
the ICWA (25 U . S.C. A 81911(b) (West 2001)), the Cherokee Nation
filed a notice of intervention pursuant to section 1911(c) of that
act (25 U S CA 81911(c) (West 2001)). Howard Paden, a
representative of the Cherokee Nation, indicated that the Cherokee
Tri be woul d not seek to renove the children fromtheir non-Indian
foster placenent, but he would nonitor the progress of the
respondents and m nors.

A famly service provider filed a social history report in



Cct ober 2003. She reported that the respondents' household

functioned in "total chaos"; the respondents did not possess "any
parenting skills"; and the m nors would not "have the opportunity
to function in a normal environment as long as [they were]
subjected to the verbal abuse” of the respondents. Jerr
Ni ewohner, a DCFS caseworker, also noted that the respondents did
not understand the harm they were causing the mnors by physi cal
and verbal abuse or why the instant juvenile case was opened.

On February 25, 2004, the respondents admtted the all egations
of neglect in the juvenile petition, and the father also admtted
to abuse by throwing a coffee nug at D.D.'s face. At the March 24,
2004, dispositional hearing, the court found that the m nors were
negl ected and abused, nade them wards of the court, and granted
guardi anship to DCFS. The court ordered the respondents to
conplete their client service plan tasks.

Ni ewohner filed a client service plan that included the
followwng tasks: (1) attend parenting classes to learn to
di sci pline the m nors without corporal punishnent, tointeract with
the mnors in a nurturing way, and to understand D.D.'s specia
needs of attention deficit hyperactivity di sorder and posttraunmatic
stress disorder; (2) learn budgeting and honmemaking skills,
i ncluding appropriate hygiene and nutrition for the mnors and
creating a nonhazardous honme environnent; (3) individual therapy

for each respondent, including nental health treatnment for the



not her and anger managenent and donestic viol ence classes for the
father; (4) visit the mnors; and (5) inplenment what they | earned.
Additionally, D.D. and the respondents al so received instruction
from Screeni ng Assessnment and Support Services (SASS) and Chaddock
theraplay to |earn how to interact with each other, given D.D.'s
speci al needs. The respondents al so received psychiatric therapy
with Dr. Mchael Schneider starting in 2006

By February 3, 2005, the respondents had nade sufficient
progress on their tasks to have the mnors returned hone. To
assist with this adjustnent, Addus Health Care provided in-hone
homemeki ng services five days per week. On the other two days per
week, a DCFS worker provided in-home assistance. However, on
Sept enber 20, 2005, the mnors were placed back into foster care
because the respondents could not control the childrens' behavior,
and D.D.'s psychiatrist believed he woul d be in "grave danger" were
he to return to the respondents’' hone.

On May 31, 2007, the State filed a petition to term nate the
respondents' parental rights. The State alleged that the
respondents were unfit parents because, anong other allegations,
they failed to nmke: (1) reasonable efforts to correct the
conditions that were the basis for renoval of the mnors (750 I LCS
50/1(D)(m (i) (West 2002)); and (2) reasonabl e progress toward the
return home of the mnors during any nine nonth period after the

adj udi cati on of neglect and abuse (750 ILCS 50/1(D)(m(iii) (West



2002)).

The court conducted fitness hearings fromAugust 1 to Cctober
31, 2007. Schneider testified as an expert in psychol ogy. He had
provided fam |y therapy for the respondents since February 2006.
In his opinion, the respondents showed the "potential for being
able to provide at least mninmally adequate parenting skills for
[S.D. and C.D.] in the presence of an adequate support network."
Schneider felt that the respondents had nade slow but steady
progress on inproving their parenting skills through counseling.
However, he did not believe they had progressed to a point where
t hey coul d benefit fromspecializedtrainingto parent a child wth
D.D.'s special needs. Schneider felt that when the respondents
were not rewarded for their progress, such as through additional
visitation, they would beconme frustrated and |ess engaged.
Schnei der testified that he viewed the case t hrough the eyes of the
respondents, not in the best interest of the m nors.

Mart ha Butl er provided parenting classes to the respondents.
She testified that the respondents had conpleted a parenting
cour se. However, because Butler felt the respondents needed
addi tional instruction, she had provided in-home training, which
was not "customary[.]" Overall, Butler felt that the respondents
had made sone efforts, but they had struggled to inplenment the
t echni ques they had | earned, and t hey needed to conti nue worki ng on

nost areas of parenting.



Butler, as well as fam |y support specialists Sheryl Hopping
and Fran Estes, attended visits between the respondents and the
m nors. Bot h Hoppi ng and Estes observed the children were |eft
unsupervised and without life jackets while playing near a | ake.
Bot h al so observed i nconsi stent parenting techniques and a failure
to inplenment what they were taught in parenting classes. For
exanpl e, the respondents continued to screamat the minors instead
of using consequences or "tine-out"” as a formof discipline. Estes
observed the father strike his youngest daughter, A D., in a
struggl e over juice.® Butler, Hopping and Estes each opined that
the respondents were unwilling to accept constructive criticism
regardi ng their parenting techniques.

Li sa Abbey was a fam |y services coordi nator at The Baby Fol d,
where D.D. currently resided and was receiving treatnent. She
testified that she supervised visits between the respondents and
D.D. She believed the respondents needed to naster basic parenting
skills before learning to parent D.D.'s special needs. She
expressed concern that the respondents were |oud and displayed
anger towards A. D.

Dr. Robert Lusk, the clinical director of The Baby Fold,
testified as an expert in clinical psychol ogy. H s testinony
centered on D.D.'s progress. He believed that D.D. had progressed

on reducing his anger and inproving his social skills.

YA D is not involved in this case.
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Ni ewohner, the DCFS caseworker assigned to this case from
Sept enber 2003 until August 2006, al so testified. She acknow edged
that the mnors were returned home to the respondents in January
2005, and that the respondents inproved on their parenting skills
whi | e under the in-honme nonitoring of Addus and DCFS. However, the
respondents regressed on their parenting skills once the in-hone
assi stance was reduced. The respondents also wunilaterally
di sconti nued sone services, including famly therapy and Chaddock
theraplay. 1In a report dated June 2006, N ewohner believed that
the respondents were not capable of providing nurturing care and
managenent of the mnors on a full-tinme basis.

Tricia Boughton, the caseworker fromJuly 2006 until the tine
of the hearing, testified she was concerned because t he respondents
had not addressed the issues that initiated the opening of the
case, especially failing to take responsibility for the verbal and
physi cal abuse they inflicted on the mnors. 1In a client service
plan she filed in April 2007, Boughton stated that "w thout [the
respondents'] ability to address this [abuse], *** thier (sic)
children will be at further risk of harm"” She was al so concerned
that the father did not believe D.D. had special needs.

Because t he respondents were not consistently performng their
servi ce plan tasks or inplenenting what they had | earned, Boughton
rated their overall progress on each service plan from Septenber

2005 to the present as unsatisfactory. 1In the April 2007 service



pl an, Boughton specifically addressed the respondents' progress
regardi ng discipline and nurturing of the mnors. She noted that
further abuse could occur "without the [respondents'] ability to
acknow edge the [physical] abuse as well as thier (sic) ability to
be realistic regarding the significant needs of [D.D.]"

Boughton also testified that the respondents were sonetines
hostile towards her. During avisit in April 2007, she recomrended
to the respondents that they watch videos with the m nors only once
per nont h. The respondents disagreed and yelled at Boughton,
causing A.D. to cry and hide beneath a bl anket.

The trial court found that the State had proven, beyond a
reasonabl e doubt, that the respondents were unfit for failing to
make: (1) reasonable efforts to correct the conditions that were
the basis for renmoval of the mnors (750 ILCS 50/1(D)(m (i) (West
2002)); and (2) reasonable progress toward the return home of the
mnors during any nine nonth period after the adjudication of
negl ect and abuse (750 ILCS 50/1(D)(m(iii) (Wst 2002)).

After the fitness hearing, the nother's trial counsel sent her
a letter that alleged she had not been truthful with him and
offered a critical opinion of the respondents' efforts on their
service plan tasks and their parenting skills. The nother sent
this letter tothe court. The court appointed different counsel to
represent the nother for the best interest hearing.

At the best interest hearing, Brian Joe, a representative of



the Cherokee Tribe, was qualified as an expert in the Cherokee
Tri be. Al t hough Joe was a nenber of the Navajo Tribe, he had
conpl eted 40 hours of coursework on the history of the Cherokee
Nat i on, possessed a bachel or's degree, and was currently working
towards a nmaster's degree. He attended courses conducted by the
Cherokee Nation on the ICWA, and also participated in Cherokee
powwws and hol i days. According to Joe, a Cherokee Indian's famly
is to be held in "high inportance” to them and "children are
[their] main concern.” Joe testified that he and Paden had wor ked
with DCFS to nonitor the <case for the Cherokee Tribe
Specifically, they ensured that the court and DCFS conplied with
t he mandates of the | CWA

According to Joe, DCFS net the requirenent of using "active
efforts” in providing services to keep the fam |y intact, although
these services had ultimately been unsuccessful. 25 U S CA
§1912(d) (West 2001). Joe noted that DCFS had provided "quite a
few services" since the opening of the case in 2003. Joe believed
that the respondents would not have benefited from courses
regarding D.D.'s special needs because they did not accept that
D. D. had speci al needs and had not nastered basic parenting skills.
Joe further testified that he had reviewed the reports of the other
service providers in the case. He said that the respondents
"weren't able to take what resources they had been given *** and

*** apply nore positive parenting style for the children.” Thus,



t he Cherokee Tribe did not oppose term nation of the respondents
parental rights.

The court found that it was in the best interest of the mnors
to termnate the respondents' parental rights. The court based
this finding on: (1) the respondents' |ack of progress on their
tasks; (2) S.D. and C.D.'s bond with their foster parents, whom
they had resided with since the outset of the case, and the foster
parents' desire to adopt them and (3) the mnors' need for
per manence and stability. The court also specifically found that
the return hone of the children would likely result in potential
serious enotional or physical harmto them as stated in section
1912(f) of the IOWA. 25 U.S.C. A §1912(f) (West 2001).

ANALYSI S
| . Expert Testi nony

The respondents first contend that the State failed to neet
the requirements of section 1912(f) of the |ICWA because no
qual ified expert witness testified that continued custody by the
parents was likely to result in serious enotional or physical
damage to the children. They also assert that the trial court
failed to determ ne whether custody by the parents was likely to
result in serious enotional or physical danmage to the children.

A GO\
The | CWA was enacted by Congress in response to the "grow ng

concern over the consequences to Indian children, famlies and
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tribes of abusive welfare practices which separated | arge nunbers
of Indian children fromtheir famlies and tribes through adoption
or foster care placenent, wusually in non-Indian hones." In re

CN, 196 Ill. 2d 181, 203, 752 N E. 2d 1030, 1043 (2001), citing

M ssi ssi ppi_Band of Choctaw I ndians v. Holyfield, 490 U S. 30, 104

L. BEd. 2d 29, 109 S. C. 1597 (1989).

The 1CWA articulates the mninum federal standards for the
removal of an Indian child fromhis or her famly. 25 U S. C A
§1902 (West 2001); CN., 196 Ill. 2d 181, 752 N E 2d 1030.
Pursuant to section 1912(f), no term nation of parental rights may
be ordered in the absence of a finding, beyond a reasonabl e doubt
and supported by the testinony of "qualified expert wtnesses,"
that the continued custody of the children by their parents is
likely to result in serious enotional or physical damage to them
25 U.S.C. A 8§1912(f) (West 2001).

B. Expert Wtness Testinony

The 1 CWA does not define "qualified expert witness."” However,
the Bureau of Indian Affairs has issued nonbinding guidelines to
assi st state courts in their application of the |CWA. 44 Fed. Reg.
67,584 (1979); see C. N, 196 IIll. 2d 181, 752 N E.2d 1030. Under
t hose guidelines, an expert witness may be: (1) a nenber of the
Indian child' s tribe who is recognized by the tribe as possessing
know edge of tribal custons as they pertainto famly structure and

child rearing; (2) a lay witness having substantial experience in

11



the delivery of child and fam |y services to I ndians, and extensive
knowl edge of prevailing cultural and social custons of the Indian
child s tribe; or (3) professionals who have substantial education
in their area of specialty. 44 Fed. Reg. at 67,593, pars.
D.4(b) (i) through (iii) (1979).

The commentary to the guidelines provide that the expert
should determne: (1) whether the parents' conduct wll cause
serious physical or enotional harmto the child; and (2) if the
parent can be persuaded to change the damagi ng conduct. 44 Fed.
Reg. at 67,593, par. D. 4 (1979). Courts have considered the
testimony of an expert witness, in conjunction with the testinony
of lay witnesses, sufficient to neet section 1912(f) of the I CWA

See In re Kreft, 148 Mch. App. 682, 384 N.W2d 843 (1986).

In this case, Joe testified that he had substantial practi cal
know edge and educati on regardi ng the Cherokee Tri be. Thus, he net
the "qualified expert witness[]" requirenent of section 1912(f).
25 U.S.C. A 8§1912(f) (West 2001).

Joe stated that he perforned an i ndependent review of the case
by reading reports filed by the other caseworkers and speaking with
them In his opinion, the respondents did not inplenent the skills
they were taught to apply a nore positive parenting style for the
children and had not achieved basic parenting skills. O her
service providers agreed that the respondents had not achieved

basic parenting skills and had not accepted the reasons why the
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instant juvenile case was opened. Further, Boughton noted that
because the respondents were unwilling to acknow edge the past
physi cal and verbal abuse they inflicted on the mnors, the mnors
would "be at further risk of harm™"™ Thus, Joe's testinony, in
conjunction wth the testinony of the other caseworkers,
sufficiently nmet the requirenents of section 1912(f) that the
record show that continued custody of the children by the parents
was |ikely to result in serious enotional or physical harm
C. Trial Court Finding

The respondents al so allege that the court did not determ ne
that continued custody of the children by the respondents woul d
likely result in serious enotional or physical damage to the
m nors. However, in the order providing for the term nation of the
respondents' parental rights, the court found that "the return of
the children to the parents is likely to result in potential
serious enotional or physical damage to the children; therefore, a
term nation of parental rights is warranted.” Thus, we find the
court conplied with the requirenents of section 1912(f) of the
| CWA.

1. Active Efforts

Next, the respondents contend that the State failed to prove
that active efforts were made to prevent the breakup of their
famly.

Section 1912(d) of the ICWA provides that in a term nation
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proceedi ng, the party "shall satisfy the court that active efforts
have been made to provide renedial services and rehabilitative
prograns designed to prevent the breakup of the Indian famly and
those efforts have proved unsuccessful.” 25 U.S.C A 81912(d)
(West 2001). The State has the burden to show conpliance with the
active efforts requirenent by a preponderance of the evidence. |In
re Cari_B., 327 IIl. App. 3d 743, 763 N.E. 2d 917 (2002).

The record supports the court's determ nation that the State
met its burden of establishing active efforts by a preponderance of
t he evidence. DCFS offered a nunber of services to the
respondent s, includi ng extensi ve homemaki ng servi ces, nental health
counseling, and classes in parenting, anger nanagenent, and
donestic viol ence. The evidence indicates, however, that the
respondents failed to learn fromthe prograns.

Al t hough t he respondents argue t hat "DCFS provi ded no services
or assistance to the [respondents] for their special needs
children,” the record shows that these services were offered
t hrough SASS and Chaddock theraplay. The father refused to
recogni ze D.D.'s special needs. Al so, Schneider testified that
because the respondents had not been consistent in inplenmenting
basi c parenting skills, further services, such as those concerning
D.D.'s special needs, could not be offered.

Thus, the record supports the trial court's holding that the

State met its burden under section 1912(d) of the ICM and
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established active efforts by a preponderance of the evidence.
Still, the record does not show the counsel's representation
of the nother fell bel ow an objective standard of reasonabl eness.
CONCLUSI ON
The judgment of the circuit court of Hancock County is
affirned.
Af firmed.

O BRIEN and WRI GHT, JJ., concurring.
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