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JUSTI CE LYTTON del i vered the Opinion of the court:

In 1993, John and Lynette Schurtz entered into a marita
settlenment agreenent, requiring John to divide his retirenent
benefits with Lynette. In 2004, John stopped worki ng and began
receiving disability benefits. Wen John refused to divide his
benefits with Lynette, she filed a petition for rule to show cause
and to enforce judgnent. The trial court granted the petition.
Lynette then filed a petition for attorney fees, which the trial
court deni ed.

John appeal s, arguing that the trial court erred in ordering
himto pay benefits to Lynette. Lynette cross-appeals, arguing
that the trial court erred in denying her requests for attorney
fees and prejudgnent interest. W affirm

John and Lynette Schurtz were married in 1962. John becane a

firefighter for the City of Peoria soon thereafter. After 30 years



of marriage, Lynette filed a petition for dissolution of marri age.
In 1993, the trial court entered a judgnent for dissolution that
incorporated a marital settlenent agreenment. Section 6] of the
settl ement agreenent provided in pertinent part:

"As a part of the distribution of marital property, the

parties wll divide evenly JOHN B. SCHURTZ' accrued

retirenment pension benefits as of Septenber 16, 1993, if,

as, and when received by him * * * |n the event a

Qualified Donestic Relations Order islawfully able to be

entered in the future with regard to said pension, each

party will cooperate to the entry thereof."

In |ate 2004, when John was 62 years ol d, he becane unable to
work as a firefighter. He applied for occupational disease
disability benefits. The Cty of Peoria Fireman's Pensi on Board
approved John’s application for benefits. John began receiving
$4,374.00 per nonth in disability paynments.

In February 2005, Lynette's attorney sent John a letter
demandi ng that he consent to the i ssuance of a Qualified Donestic
Rel ations Order (Q@RO on Lynette's behalf so that she coul d
receive a portion of John's disability benefits in accordance with
the marital settlenent agreenent. Wen John refused, Lynette fil ed
a Petition for Rule a Show Cause and Enforce Judgnent.

At hearings on Lynette' s petition, John testified that he did
not intendtoretire when he went on disability and would returnto
work if he were physically able. However, he admtted that he
signed a "Change of Status" form from the City of Peoria that

i ndi cated his "purpose of |eaving"” as "retired.” He admtted that



he may stay on disability forever, but he may elect to receive
retirement benefits if that beconmes nore financially advant ageous
to him

After hearings on Lynette’'s petition, the trial court granted
Lynette's rule to show cause, holding that John's disability
pension was a retirenent pension for purposes of section 6] of the
marital settlenment agreenent. Thereafter, Lynettefiled a petition
for attorney fees, arguing that John's failure to consent to the
i ssuance of a QDRO was "w t hout cause or justification."

I n a suppl enental order, the court ordered John to pay Lynette
$1,534.34 of the $4,374.00 in benefits he received nonthly and
$41, 980. 08 for past due anmpunts. The court did not require John to
pay prejudgnent interest on the past due anobunts but ordered that
he pay interest of 9.0% per annum on any future delinquent
paynments. The court denied Lynette’'s request for attorney fees,
findi ng that John had a good faith justification for failing to pay
Lynette prior to the court ordering himto do so.

l.
The main objective when construing a marital settlenent

agreenent is to give effect to the purpose and intent of the

parties at the tinme they entered into the agreenent. In re
Marriage of Davis, 286 II1l. App. 3d 1065, 1066, 678 N.E.2d 68, 69
(1997). VWere the | anguage of the agreenment is clear and its

meani ng i s unanbi guous, courts nust give effect to that |anguage.
Davis, 286 I111. App. 3d at 1066, 678 N. E. 2d at 69. However, if the
agreenent i s anbi guous, the court nust ascertain the intent of the

parties by exam ning the facts and circunstances surroundi ng the



formati on of the agreenent. Davis, 286 II1l. App. 3d at 1067, 678
N. E. 2d at 70.

When a pension plan provides disability benefits as well as
retirenent benefits and the marital settlenent agreenent refers
only to "retirenment" benefits and is silent as to disability
paynments, a court nmay reasonably interpret the agreenment in one of
two ways: (1) as a grant to the ex-spouse of a portion of any
benefits received under the pension plan, or (2) as limting the
ex-spouse's interest in the pension plan to normal, age-related
retirenment benefits. See Davis, 286 IIl. App. 3d at 1067, 678
N.E.2d at 70. How the court interprets the agreenent depends on
the facts and circunstances of the case. See Davis, 286 111l. App.

3d at 1067, 678 N.E.2d at 70; Canp v. Hollis, 332 I11. App. 60, 74

N.E.31 (1947) (when an agreenent is susceptible to two
constructions, the interpretation that mkes a rational and
pr obabl e agreenent under the circunstances is favored).

When a di sabl ed ex-husband i s not yet eligible for retirenent
pay, a marital settlenent agreenent entitling the ex-wife to
"retirenment" benefits should not be interpreted to grant her a
share of her ex-husband’s disability income. See Davis, 286 I11.
App. 3d 1065, 678 N. E. 2d 68 (ex- husband becane di sabl ed before the
normal retirement age and would begin receiving retirenent
benefits, which ex-wife would share, when he turned 60); In re

Marriage of Belk, 239 IIl. App. 3d 806, 605 N. E. 2d 86 (1992) (ex-

husband began recei ving di sability pension at age 41, before he was
eligible for regular retirenment pay). This interpretation is

reasonabl e because the disability pay is meant to replace the



di sabl ed ex-husband’ s inconme, not act as retirenment pay. See
Davis, 286 Ill. App. 3d 1065, 678 N. E. 2d 68;Belk, 239 Ill. App. 3d
806, 605 N. E.2d 86

However, when an ex-husband is entitled to receive retirenent
pay and is receiving disability incone instead, a settlenent
agreenent providing the ex-wife a portion of retirenment benefits
"can be reasonably interpreted in only one way -- the petitioner
[ should] be paid the percentage of what would be the nornal
retirement benefits, whether respondent [is] paidnormal retirenent

benefits or disability retirement benefits.” |In re Marriage of

Marshall, 166 I11. App. 3d 954, 962, 520 N. E. 2d 1214, 1219 (1988).
It is not the | abel of the paynents (i.e. disability or retirenent)
that controls. See Marshall, 166 Il1. App. 3d at 962, 520 N. E. 2d
at 1219. "To allow a technicality, i.e., a disability benefit
instead of a regular retirenent pay, to defeat the terns of the
agreenent could hardly have been the intention of the parties.”
Marshall, 166 I111. App. 3d at 962, 520 N. E. 2d at 1219.

Here, John was eligible for retirement pay when he began
receiving disability benefits. See 40 I LCS 5/4-109(a) (West 2004).
He elected to receive disability paynents instead of retirenent
benefits. The anmount of disability pension John receives is exactly
t he sanme as he would receive as a retirenment benefit. See 40 |ILCS
5/4-110(2) (West 2004). Al t hough John’s paynents are | abel ed
"disability paynents,"” they are, essentially, retirenment benefits.
His disability benefits do not serve as i ncone repl acenent, but as
a replacenment for his retirement pension. Thus, the trial court

properly found that Lynette was entitled to share in the paynents.



See Marshall, 166 1Il. App. 3d at 962, 520 N E.2d at 1219.
(.
Section 508(b) of the Marri age and Di ssol ution of Marri age Act
(Act) provides:
In every proceeding for the enforcenent of an order or
j udgnment when the court finds that the failure to conply
with the order or judgnment was w thout conpelling cause
or justification, the court shall order the party agai nst
whomt he proceeding i s brought to pay pronptly the costs
and reasonable attorney’s fees of the prevailing party.
750 | LCS 5/508(b) (West 2004).
A court may deny attorney fees and costs where the failure to pay

was justified or not wllful and wanton. In re Marriage of

M chael son, 359 Ill. App. 3d 706, 715, 834 N. E.2d 539, 547 (2005).

We will not reverse atrial court’s decision to deny attorney fees

unl ess the trial court abused its discretion. Berger v. Berger,

357 I'll. App. 3d 651, 662, 829 N.E 2d 879, 889 (2005).
A court may award prejudgnent interest when warranted by
equi t abl e consi derations and disallowit where it woul d not conport

wWith justice and equity. Regnery v. Meyers, 287 II1l. App. 3d 354,

366, 679 N.E.2d 74, 82 (1997). A decision regarding prejudgnent
interest is within the trial court’s discretion and will not be
di sturbed on review absent an abuse of discretion. See Jones v.
Hryn Devel opnent, Inc., 334 111. App. 3d 413, 419, 778 N. E. 2d 245,
250 (2002).

Here, Lynette sought attorney fees and prejudgnent interest,

argui ng that John's refusal to consent to the qualified donestic



relations order was w thout cause or justification. The tri al
court denied Lynette' s requests, explaining:

"The i ssues presented by this dispute were difficult and

uni que. VWile on the one hand Respondent candidly

testified that he did not want Petitioner to sharein his

mont hly check, the |egal stance he advanced was not

w t hout an arguabl e basis. Accordingly, the court finds

that there was a good faith justification for failureto

pay thus far. Accordingly, no |l egal fees under Section

508(a) or (b), or ‘prejudgnent’ interest, shall be

awar ded. "

The trial court did not err in denying Lynette attorney fees
under section 508(b) of the Act. John had a good faith argunent
that he was not required to pay Lynette any portion of his
disability paynents based on a narrow reading of the marital
settl enent agreenent. See Davis, 286 111. App. 3d 1065, 678 N. E. 2d
68; Belk, 239 Ill. App. 3d 806, 605 N.E.2d 86. Although the tri al
court ultimately found that John’s interpretation of the marita
agreenent was incorrect, it was not unreasonable. See Davis, 286
I1l. App. 3d 1065, 678 N. E.2d 68; Belk, 239 Ill. App. 3d 806, 605
N. E. 2d 86. Thus, the trial court did not abuse its discretion by
denyi ng Lynette her attorney fees.

Additionally, the trial court’s decision to deny Lynette
prejudgnment interest was not an abuse of discretion. Under the
trial court’s supplenental order, Lynette received over $41, 000 in
past due anounts from John and would continue to receive over

$1,500 fromJohn each nonth. Since Lynette received a significant



recovery, the trial court did not abuse its discretion in denying
her request for prejudgnent interest. See Regnery, 287 I11. App.
3d at 366-67, 679 N E. 2d at 82.
CONCLUSI ON

The judgnment of the circuit court of Peoria County is
af firnmed.

Affirmed.

CARTER, J., concurring.

JUSTI CE HOLDRI DGE, dissenting in part and concurring in part:

| believe that the trial court and the majority herein would
be correct in awarding Lynette Schurtz a portion of John Schurtz’s
disability benefits were it not for the fact that disability
benefits paid pursuant to section 4-110.1 of the Illinois Pension
Code (40 ILCS 5/4-110.1 (West 2004)) are, as a matter of |aw, not
subject to division in a dissolution proceeding. | nust therefore
respectfully dissent from the ruling upholding the division of
John’s disability pension.

The Associ ated Fire Fighters of Illinois and Board of Trustees
of the Firefighters’ Pension Fund of the City of Peoria, each filed

am cus curiae in this matter arguing it was the intent of the

| egi sl ature not to make disability benefits subject to paynent to
an alternate payee. Both point out that disability benefits,
unlike retirenent benefits, are not entitlenents subject to the
di scretion of the nmenber. Rather, disability benefits are only
paid after the fiduciary board is satisfied that the rigid
requi rements for awardi ng di sability benefits have been net. Krohe

v. Cty of Bloomngton, 204 II1l. 2d 392 (2003); Village of

Stickney v. Board of Trustees of the Police Pension Fund, 347 111.




App. 3d 845 (2004).

The anmici also point out that the Pension Code inplicitly
exenpts disability benefits from distribution to a third party
payee. The Code provides for distribution of benefits to third
party payees under a Qualified Illinois Donestic Relations Order
(QLDRO. 40 ILCS 5/4-119 (West 2004), but then specifically
provides that "a Q LDRO shall not apply to or affect the paynent of
any survivor’'s benefit, death benefit, disability benefit, life
i nsurance benefit, or health insurance benefit." 40 ILCS 5/1-
119(b) (4) (West 2004). Thus, the amici maintain, the express
| anguage of the pension code excludes disability benefits from
paynent to an al ternate payee.

This presents a matter of statutory interpretation which

presents an i ssue of lawto be reviewed de novo. City of Belvidere

v. Illinois State Labor Relations Board, 181 IIl. 2d 191 (1998).

Whil e there are no cases adopting the position articul ated by the
amci, | amconvinced that the legislative intent is nonethel ess
clear. Based upon the statutory analysis proffered by the amci,
| would find that the trial court erred as a matter of law in
subj ecting John’s disability benefit to division. | would reverse
and remand on that basis.

| concur with the majority’'s decision to affirm the trial

court’s denial of Lynette's notion for attorney fees.



