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Respondent s- Appel | ees.

JUSTI CE LYTTON del i vered the opinion of the court:

The petitioner, 1llinois Power Conpany, d/b/a AnmerenlP
(I''linois Power), seek reviewof two orders issued by the Illinois
Commer ce Comm ssion (Comm ssion), finding that Illinois Power did

not act prudently in renediating deliverability issues at its
natural gas storage facility in H llsboro, Illinois. As aresult,
t he Conm ssi on concluded that the costs Illinois Power incurred to
obtain natural gas toreinject the fieldin 2003 and 2004 coul d not
be recovered fromits custoners. On appeal, Illinois Power argues
that (1) the Comm ssion’ s findings are not supported by substanti al
evidence in the record, and (2) the Conmm ssion inproperly applied
t he prudence standard. W affirm
I. Comrerce Comm ssion Proceedi ngs
Thi s consol i dat ed appeal concerns Illinois Power’s Hillsboro

natural gas storage facility. The Hillsboro facility is an



under ground reservoir that contains two different storage | ayers.
The top |l ayer of the reservoir contains working gas. Wrking gas
is the volune of gas in the reservoir that is injected for storage
during the summer nonths and then withdrawn to be supplied to
custoners in the winter nonths. The bottom| ayer houses base gas
which i s the vol une of gas required to provi de adequate pressure to
cycle the working gas. Generally, a utility does not renove the
base gas froma reservoir field.

Fol | owi ng an expansion project in 1993, Illinois Power began
experiencing reduced i nventory and deliverability problens at the
Hi I | sboro plant and i nadvertently began renovi ng base gas fromthe
field. After years of investigation, the conpany determ ned t hat
t he probl ens were caused by i nproper netering. |In 2003, they began
reinjecting the field to restore the depleted natural gas
inventory. The reinjection process was not conpleted until the
spring of 2004. Pursuant to the Public Uilities Act (Act) (220
| LCS 5/10-201 et seq. (West 2002)), Illinois Power passed
$6, 879, 109 i n 2003 and $2, 979,849 in 2004 onto its custoners in the
formof purchase gas adjustnent (PGA) tariffs to recover the costs
of the reinjection process.

I n Novenber of 2003, the Conm ssion commenced reconciliation
hearings in accordance with section 9-220 of the Act and directed
I1'linois Power to present evidence showing its reconciliation of
PGA tariff revenues with the actual cost of gas supplies prudently
incurred for the 12 nonth period endi ng Decenber 31, 2003 (Docket
No. 03-0699). One year later, the Commssion initiated a second

reconciliation proceeding directing Illinois Power to present
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evi dence for the 12 nonth period endi ng Decenber 31, 2004 (Docket
No. 04-0677). The evidence presented at both proceedi ngs was
substantially the sane.

I1linois Power engi neers and expert w tnesses testified that
the expansion of the Hillsboro field increased the working gas
inventory from 3.1 billion cubic feet (Bcf) to 7.6 Bcf and
i ncreased the peak day capacity (the anount of gas to be w t hdrawn
per day) from50,000 mllion cubic feet (Mcf) to 125,000 Mcf. The
conpany operated Hillsboro at those levels for the 1993-1994
season. | n subsequent wi nters, however, Illinois Power was unabl e
to withdraw the full amunt of gas that had been previously
injected into the field.

G ven the actions taken to expand the storage reservoir, the
possibility existed that the reservoir was physically breached
during the expansi on process, thereby allowing the newy injected
gas to escape or mgrate into other areas of the reservoir from
which the gas could not be accessed. O her potential causes
i nvol ved gas m gration, gas | eaks to the surface, or damage to the
i nt ake and wi t hdrawi ng wel | s, whi ch woul d have prevented efficient
production of gas inventory. [Illinois Power conducted numnerous
tests in an attenpt to determ ne the cause of the problem The
conpany was concer ned about taking corrective action without first
properly identifying the cause of the problem

The conpany’ s experts testifiedthat because of the expansion,
it was | ogi cal and appropriateto focusinitially on areservoir or
structural defect. Thus, Illinois Power decided to pursue an

extensive structural investigation beginning in 1997. I1linois
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Power had a vertical seismc profile of the reservoir field
prepared by outside consultants. This study concluded that a nore
detail ed three dinensional seismc anal yses was necessary. The
prelimnary results of the 3-D seismc study indicated that

approximately 3.5 Bcf of gas had migrated to another structure

nort heast of the field. |In Novenber 2000, based on the results of
this study, Illinois Power drilled a new well but found no
substructure bel ow. In light of these inconsistent findings,

I1linois Power asked the consultants to reevaluate the 3-D seismc
anal ysis. After collecting additional information and reprocessing
the 3-D seismc data, the firm concluded that the additional
structure that had been thought to exist to the northeast of the
Hi ||l sboro field did not exist. This conclusion was reached in the
fall of 2001

Wil e investigating the possibility of structural causes or
reservoir problems, Illinois Power also retained Peterson
Engi neering to conduct an audit of the nmetering instrunments at
Hi ||l sboro. Peterson was retained in August of 1999 and issued its
finding in Decenber of 1999. 1In its report, Peterson identified
two problens with the Hillsboro neters. First, two new turbine
injection neters were over-registering gas vol unes under certain
operating conditions. Specifically, when the nearby plant
conpressors operated at certain |levels, they caused the nmeters to
over-spin, thereby recording a greater anount of gas as havi ng been
i njected than was actual | y passing through the meter. The turbine
meter over-registration was calculated to be 26% when the

conpressors were operating at 50% but only 1.7% when the
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conpressors were operating at 100% 1 oadi ngs. Second, the orifice
meter on one of the four withdrawal wells had an openi ng that was
smal l er than the size value stanped on the orifice plate. The
di aneter stanped on the plate was 10% larger than its actual
diameter. This neant that | ess gas was being withdrawn fromthe
field that had been believed. In basic terns, there was | ess gas
going in and | ess gas com ng out than the neters were indicating.

According to Illinois Power, the anmount of error on the
wi t hdrawal neter coul d be easily cal cul at ed based on the different
sized orifice neasurenents. However, the conpany maintained that
the injection nmeter over-registration could not be as easily
det er m ned. I[1linois Power attenpted to calculate the |oss by
estimati ng when the conpressors were operating at certain | evels.
Using this estimation method, Illinois Power initially determ ned
that the two netering errors offset each other. It was
subsequent |y di scovered that the injection netering error was nmuch
| arger than the wi thdrawal netering error. [1linois Power made
several neter operating corrections to the facility to elimnate
both nmeter nmeasurenent error. These changes were inplenented in
May 2000.

In early spring 2003, Illinois Power conducted another
exhaustive set of structural analyses of the reservoir, including
(1) neutron | og anal yses, (2) flane ionization surveys, (3) field
metering versus plant netering conparisons, (4) reservoir
performance tests, and (5) volunetric analyses. These tests
indicated that the working gas and base gas volunes in the

Hi |l sboro field had been significantly depleted over tinme due to
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the injection nmetering problem

As aresult, Illinois Power devel oped an esti mate of the total
gas inventory shortfall that had resulted fromthe netering error
and created a plan to reinject gas to restore the Hillsboro base
gas volunme and working gas volune to the original post-expansion
anmount s. Il1linois Power commenced reinjection in the spring of
2003.

Conmmi ssion Staff presented evidence in response to Illinois
Power’s position. Eric Lounsberry, an engi neer in the engineering
departnment of the Comm ssion’s energy division, testified that the
information availableto lllinois Power in 1999 pointed to netering
errors as the nost likely cause of the deliverability problens.
Lounsberry stated that if Illinois Power had used existing
i nformati on and avail able well data, it would have di scovered t hat
an inventory shortfall was the primary probl em

First, Lounsberry testified that Illinois Power was aware of
problens with its storage field netering equipnent as early as
1996 and was al so aware of sim |l ar deliverability i ssues at anot her
IIlinois Power field, the Shanghai storage field. The Peterson
study noted that the conpany was aware in 1996 that conputed
volunmes fromthe plant netering and well nmetering instruments had
not been satisfactorily reconciled at Hillsboro or the Shangha
pl ant . Lounsberry stated that these two simlar situations
indicated that Illinois Power’s ability toidentify the root cause
of the problem was inadequate.

Second, Lounsberry asserted that the 1994 well data fromthe

i ntake/wi thdrawal wells at Hillsboro could have been accurately
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extrapol ated and woul d have quickly determ ned that the intake
metering error was nmuch larger than the w thdrawal error. He
testified that Illinois Power had actually integrated sonme of the
daily well neasurenent to cal cul ate the vol une of gas i njected and
that the conpany coul d have used that data to integrate all of the
measur enent s between 1994 and 1999. He stated that the integrated
vol ume nmeasurenents would have been nore accurate than the
estimati on met hod used by Il 1inois Power and woul d have i medi atel y
alerted the conpany that the injection neter error was the source
of the deliverability issue. Lounsberry concludedthat if Illinois
Power had conducted a nore thorough review of the netering issues
after the Peterson study was conpleted, it would have di scovered
the true magni tude of the injection netering error and could have
started replacing the gas in the Hillsboro field during the 2000
season.
[1. The Conm ssion Orders

The Commi ssion i ssued orders finding Illinois Power’s actions
i nprudent in both cases. |In docket No. 03-0699, the Comm ssion
defined prudence as "that standard of care which a reasonable
person woul d be expected to exerci se under the sane circunstances
encountered by utility managenent at the tine decisions had to be
made. " Applying this standard, the Conmm ssion determ ned t hat the
del ay in discovering the neter error and Il linois Power’s deci sion
to delay reinjecting the Hillsboro storage field were inprudent.
The Conm ssion agreed with the Staff’s assessnent that Illinois
Power shoul d have started replacing the inventory inthe Hillsboro

field during the 2000 season



The Commi ssion was al so persuaded that the Staff’s "overal
storage concerns" were indications that Illinois Power was |ess
t han prudent at the Hill sboro site. The Conm ssion order provided:

"In the Commission’ s View, [ITTinois Power]

i nprudently selected the easy path when it discovered

there m ght be a problemat Hillsboro. It appears that

with inadequate thought, [Illinois Power] decided the

probl ens at Hi || sboro nmust be structural and began hiring

consultants to identify the exact nature of the problem

This foll omed the i neffective pattern establishedfor the

Shanghai Storage Field. *** [C]learly sonmething is am ss

in [Illinois Power’s] operations and managenent of

storage fields."

In conclusion, the Conmm ssion held that Illinois Power was
i nmprudent in its operation of the Hillsboro field because it "(1)
failed to conduct a thorough study of the injection error at the
tinme it was identified, (2) failed to conduct any inspections to
assure that the orifice neters were working properly, [and] (3)
failed to begin returning the inventory to the field when the
wor ki ng gas vol unmes fell bel owthe pre-expansion vol une of 3.1 Bcf
after the 1999-2000 wi nter season.” Consequently, the Comm ssion
rul ed t hat $6, 870, 109 of incurred costsrelatedto lllinois Power’s
renediation of the Hillsboro depleted gas |evels could not be
recovered fromits custoners through PGA tariffs.

The order in docket No. 04-0677 reiterated nost of the
findi ngs contained inthe 2003 case. Based on the evi dence adduced

at the 2004 hearings and prem sed upon the Conm ssion’s order
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entered in docket No. 03-0699, the Commi ssion found that Illinois
Power inprudently incurred $2,979,849 in additional gas costs in
2004.
[11. STANDARD OF REVI EW

An appellate court’s jurisdiction of direct appeals fromthe
Conmmi ssion i s governed by section 10-201 of the Act (220 I LCS 5/10-
201 (Wwest 2002)). Section 10-201(e)(iv) states that we may only
reverse a Comm ssion order if we conclude that "[t] he findings of
t he Comm ssion are not supported by substantial evidence based on
the entire record of evidence presented to or before the Conm ssion
for and agai nst such *** order." 220 ILCS 5/10-201(e)(iv) (West
2002). The Conmmission’s findings of fact are to be accepted as

prinma facie true. Busi ness and Professional People for Public

Interest v. Illinois Comerce Commin, 146 II1l. 2d 175 (1991); 220

| LCS 5/10-201(d) (West 2002). Merely showi ng that the evidence
present ed woul d support a di fferent concl usi on than t he one reached
by the Comnm ssion is not sufficient. Rather, the appellant nust
affirmati vely denonstrate that the opposite conclusionis "clearly

evident." Continental Mbile Tel ephone Co. v. lllinois Comerce

Conmin, 269 Il1. App. 3d 161 (1994).
V. ANALYSI S
The General Assenbly allows utilities to recover their gas
cost directly fromthe consunmer through purchase gas adjustnents
(PGA) clauses. See 220 ILCS 5/9-220 (West 2002). The Act clearly
pl aces upon those utilities taking advantage of a PGA cl ause the
burden of proving the prudence of their gas purchases during the

course of yearly reconciliation proceedings. 220 1LCS 5/9-220
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(West 2002). Prudence is not defined within the Act. Commerce
Comm ssi on proceedi ngs and our court have defi ned prudence as "t hat
standard of care which a reasonabl e person would be expected to
exerci se under the same circunstances encountered by utility
managenent at the tinme decisions had to be nmade.” 1 linois

Commerce Commin v. Commonweal th Edi son Co., Docket No. 84-0395, p.

17 (1987); 1llinois Power Co. v. Comerce Conmin, 339 111. App. 3d

425, 428 (2003). In determ ning whether a judgnent was prudently
made, only those facts avail abl e at the tinme judgnment was exerci sed

can be considered. Illinois Power Co. v. Commerce Commin, 245 111 .

App. 3d 367 (1993).
A

I1linois Power clainms that the Conm ssion’s order should be
reversed because the record denonstrates that it net the inposed
burden by showi ng that the gas costs it incurred in 2003 and 2004
as a result of the reduction of the wthdrawal capacity were
prudent. First, Illinois Power argues that substantial evidencein
the record shows that its decisions and actions were reasonabl e
when made based on the i nformati on known t o managenent at the tine.
Second, Illinois Power clains that to beginreinjectingreplacenent
gas into Hillsboro in 2000, when the conpany was stil
i nvestigating structural and geol ogi cal issues, would have been
imprudent. Finally, Illinois Power conplains that the order nust
be reversed because the Conm ssion’s prudence determ nati on was
based, in part, on unsupported concerns at the Shanghai storage
facility.

The Conm ssion’s findings of fact are to be accepted as prinma

10



facie true, and the burden of proof on all issues rai sed on appeal

is onthe party appealing the Conm ssion’s order. See Business and

Prof essional People, 146 II1l. 2d 175 (1991); see also 220 ILCS

5/ 10-201(d) (West 2002). Here, nothing inthe record in docket No.
03-0699 or docket No. 04-0677 denonstrates that an opposite
conclusion is clearly evident.

Initially, the record indicates that Illinois Power failedto
pronptly pursue potential netering problenms that were plainly
stated and thoroughly analyzed in the 1999 Peterson report. The
Pet erson study further noted that the conpany was aware in 1996
t hat conputed volunmes fromthe facility nmetering and well netering
had not been satisfactorily reconciled since 1994. At that tine,
I1linois Power was also aware of injection netering instrunent
errors at the Shanghai station.

Evi dence further indicated that Illinois Power had accurate
injection well data from 1994. That information could have been
integrated to determ ne an accurate estimate of the total anount of
gas that had been injected into the field between 1994 and 1999.
I11inois Power clains that all of the data fromthose years had not
been extrapol ated and was therefore unrealiable. However, no one
on behalf of Illinois Power testified that it would have been
undul y burdensone to integrate the data to use as a conpari son. As
a neans of verification, the data was available and was
sufficiently reliable. In addition, Illinois Power neglected to
use those years for whichit actually had integrated values. G ven
the extent to which it tested the structural integrity of the

reservoir, it seens unreasonabl e to have i gnored the 1994 wel | data
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as a neans of testing the netering nmeasurenents of the reservoir.
In light of these facts, the Conm ssion’s decision that Illinois
Power acted inprudently based on the information known to the
conpany at the tinme is sufficiently supported by the records.
Next, we disagree with Illinois Power’s assertion that it
woul d have been inprudent to reinject the field with natural gas
i nventory i n 2000 when wor ki ng gas vol unes fell bel ow pre-expansi on
| evel s. The record denonstrates that Illinois Power pursued the
potential structural and geol ogi cal issues vigorously beginningin
1996 and even repeated and reassessed nunerous geol ogical tests
based on their assunption that the problem was caused by the
structural identity of the reservoir. However, beginning in 1999,
several reports and analyses indicated that the deliverability
i ssue was caused by afield nmetering error rather than a structural
one. Thus, the Staff clainmed that once Illinois Power corrected
the netering errors in 2000, testing those corrections during the
2000 injection season woul d have been appropriate. Lounsberry’s
testinony showed that many, if not nost, of Illinois Power’s
concerns with reinjecting the field too soon were unfounded based
on a review of the 1999 Petersen report and the inconsistent 3-D
seism c data on hand. Thus, the Conm ssion position that Illinois
Power shoul d have attenpted to reinject the field in 2000 to test
the metering corrections is not unreasonable. By waiting three
nmore years before even attenpting to begin replacenent efforts,
I11inois Power unnecessarily depleted the base gas vol unes of the
reservoir and exponentially increased the cost of injection. Based

on the entire record in both proceedings, a conclusion that
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Il1'linois Power was prudent is not clearly evident.

Last, we find that the Comm ssion properly considered the
deliverability issues at Illinois Power’s Shanghai storage
facility. W noted that the Act does not prohibit the Comm ssion
from considering power utilities’ actions beyond the specific
conduct in question. See 220 ILCS 5/9-201 et seq. (West 2002).
Thus, when the Staff provided testinony of asimlar netering error
that arose at the Shanghai field, the Commi ssion did not err in
review ng those "concerns” in its decision. Further, we believe
Comm ssion consideration was appropriate based on the simlar

deliverability issues in the Shanghai case.

Inlllinois Comerce Comminyv. Illinois Power Co., Docket No.
01-0701, 2004 Ill1. Puc Lexis 101 (2004), the Commssion filed a
reconciliation proceedinginvolvinglllinois Power’s Shanghai field

for the year ending in Decenber of 2001. As in this case, there
was a deliverability i ssue which was eventual |y associ ated with an
injection netering problem The error inthat case caused Illinois
Power to wi thdraw approxi mately 743,313 Mf of natural gas above
the meter indications. The error existed from 1995 until it was
identified in January 2000. In that case, the Conm ssion found
that Illinois Power’s actions "were not inprudent.” The deci sion
in that case indicates that by early 2000, Illinois Power had
di scovered a netering error was the cause of the conpany
wi t hdr aw ng 20. 6%nore gas above what its neters reflected fromthe
Shanghai storage field.

Whil e the Comm ssion was unwilling to find Illinois Power’s

conduct at the Shanghai facility inprudent in 2001, the i ssue here
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is whether Illinois Power acted prudently by reserving its decision
toreinject the Hllsboro field until the sumrer of 2003. Here, by
early 2000, Illinois Power had not only the information fromthe
Pet erson study regarding netering problens at Hillsboro, but the
know edge t hat t here had been nearly identical netering probl ens at
Shanghai. This information, coupled with the information fromthe
wel | chart data, woul d have allowed Il 1inois Power to cal cul ate t he
magni t ude of the nmetering problens in 2000 to the extent necessary
to begin reinjection nuch in advance of the 2003-2004 season. In
essence, the netering error identified at the Shanghai field in
2000 undercuts the argunent that it was prudent for Illinois Power
to concentrate its investigation on structural as opposed to
metering causes beyond the 2000 injection season. Thus, the
"overall concerns" presented by the Staff were properly utilized as
addi tional support for the Comm ssion’s finding of inprudence.
B.

Illinois Power also asks us to consider the Conm ssion’s
application of the prudence standard. Il11inois Power nmaintains
that the Comm ssion created an "after-the-fact" standard of care
t hat a reasonabl e person shoul d have fol | owed i n 2000 when deci di ng
whether to reinject the Hillsboro field. W disagree.

The Comm ssion has stated that in utility cases the prudence
standard conforns to the dictionary definition of prudence.

Busi ness & Prof essi onal People for the Public Interest v. Conmerce

Commin, 279 1Il. App. 3d 824 (1996). In Business & Professiona

Peopl e, the court noted that prudence is commonly defined as "skil

or good judgnent in the use of resources.” 279 1l1. App. 3d at 831
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(citing Webster’s Ninth Coll egiate Dictionary 949 (1985)). Wen we
apply the prudence standard, only those facts avail able at the tine
j udgnment was exerci sed can be consi dered, and i nprudence cannot be
sustai ned by substituting one’s judgnent for that of another.

[Ilinois Power Co., 339 IIIl. App. 3d at 428.

As discussed, the record suggests that the Peterson report
presented a clear indication that the deliverability issues at
Hi ||l sboro were due to injection nmetering problens. That report was
issued in the fall of 1999. I1l1inois Power took the necessary
actions in 2000 and corrected the nmetering i ssues outlined in the
report. Thus, the Staff’s position that Illinois Power could have
reinjected the field as early as 2000 is based on facts avail able
tolllinois Power in 2000. Accordingly, the Conm ssion’s deci sion
that it was inprudent to wait to reinject the field for three nore
years i s not based on an after-the-fact record. It is supported
by substantial evidence in the record dating back to 1996 and is
based on information known to Illinois Power during the 2000
I njection season.

V. CONCLUSI ON

For the above reasons, we affirmthe Conmm ssion finding that
I[1linois Power’s decision to forego reinjecting the Hillsboro
storage field until 2003 was i nprudent. The Conmi ssion orders in
case No. 03-699 and case No. 04-677 are therefore affirned.

No. 3-06-879 -- Affirned.

No. 3-07-569 -- Affirned.

CARTER, J., and MCDADE, PJ., concurring.
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