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JUSTICE BOWMAN ddivered the opinion of the court:

Following ajury trial on April 5, 2006, defendant, LuisA. Dominguez, was convicted of one
count of aggravated domestic battery (720 ILCS 5/12--3.2(a)(1), 12--3.3(a) (West 2004)) and one
count of unlawful restraint (720 ILCS5/10--3(a) (West 2004)). On December 4, 2006, thetrial court
denied defendant's posttrial motions and sentenced him to five years imprisonment for the
aggravated domestic battery conviction and two years imprisonment for the unlawful restraint
conviction, to be served concurrently. Defendant timely gppeal ed and arguesthat we should reverse
hisconvictionsbecausethetrial court erredin admitting: (1) thetape of thevictim's911 call for help,
which constituted testimonial evidence; (2) the statementsof Officer Thomas Poul osand paramedic
Ryan Koncki; and (3) certain consistent statements made by the victim before the grand jury.
Additionaly, defendant argues that there was insufficient evidence to convict him of either crime.

We affirm.
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|. BACKGROUND

Thefollowing factsarederived fromthetrial transcripts. Thevictim, Jennifer Cook, testified
firstfor the State. Cook admitted that she wastestifying by way of subpoenaand did not want to be
in court. On December 24, 2005, she and defendant went to the home of defendant's mother for a
family Christmas celebration. Approximately 12 to 15 people were present, including the coupl €'s
three children. Cook drank two bottles of tequila and some wine coolers and became highly
intoxicated. She believed that she went to bed at 3:40 am. but did not remember exactly. Shedid
not remember at what time shefirst awoke and did not remember anything about the previous night.
She went back to slegp and then awoke again around 9 am. Thefirst thing she remembered was
waking up next to defendant. At that moment, she did not realize that she was injured, and
defendant was still asleep. The couple remained in bed and slept a little longer. At some point,
Cook and defendant went to Cook's Chevy Trailblazer to leave. Cook began driving home and,
when she looked in the mirror, she realized that her eyes were bruised and injured. She became
angry and "assumed that [defendant] had didit." Sheyedled at defendant, and hetried to explain that
hedid not doit. Cook was still intoxicated and angry but could not remember what had happened.
She told defendant to get out of the truck and hide in the backseat because he did not have
identification to gain accessto her apartment complex. After he got out, she drove off, leaving him
on the street, and called 911 because she "assumed that he had did that to [her] and [she] was mad
at him."

Cook identified the tape of the 911 call that she made on December 25, 2005. The State
moved to publish the tape to the jury, and over defendant's objection the trial court admitted the

evidence as an excited utterance. On thetape, Cook isfrantic and crying. Shetold the 911 operator
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that defendant caused her injuries overnight, that shefirst saw her injuriesin her car mirror, and that
this was her first chance to get away from defendant after he kept her overnight. She told the
operator that she left defendant on the street and wanted the police to catch him so she could press
charges. Sherepeatedly cried out that she could not believe these events were happening to her and
that she did not want her children to see her like this. She stated that she did not know why
defendant did this to her. When asked who injured her, she identified defendant. Cook then
identified photographsthat depicted her injuries, and those photographswereadmitted into evidence.

After the 911 call was made, an officer responded and met Cook at the intersection of
Elmwood and Dugdale in Waukegan. Cook could not recall having a conversation with Officer
Poulos at the scene. She remembered going into an ambulance and informing the officer that she
did not want to go to the hospital. Cook spoketo the responding paramedic, Ryan Koncki, but did
not recall what she said to him. The ambulance took her to Victory Memorial Hospital, and while
there Cook spoketo Officer Poulos. Shetold him that she could not recall what had happened. She
recalled only drinking with the family the night before.

Shedid not remember telling Officer Poulosthat defendant kept her in hisbedroom all night,
that defendant put hiswhole hand down her throat, or that she had passed out. When asked, "So you
arenot tellingthe*** jury that it did or did not happen? Y ou arejust saying you don't recall ?," Cook
stated that she did not recall anything. She could not recall telling Officer Poulos that, when she
awoke, defendant was still there, would not dlow her to leave, and held her against her will. Cook
could not recall telling Koncki that defendant assaulted her and that she then passed out. The State
then introduced the written statement that Cook signed for Officer Poulos. She identified her

signature and admitted that she wrote the statement. However, she stated that Officer Poulos told
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her what to write. Over defendant’s objection, the statement was admitted pursuant to section 115--
10.1 of the Code of Criminal Procedure of 1963 (Code) (725 ILCS 5/115--10.1 (West 2006)).
The State then questioned Cook regarding her previous grand jury testimony. The
guestioning devel oped as follows:
"Q. Do you recall testifying in front of the Lake County Grand Jury on January 25,
2006?
A.Yes, | do.
Q. Do you remember a question when you woke up--do you remember what
happened when you woke up? Y our response was, | seen my face. And question, what did
it look like? Answer, it was bruised up. Question, you looked in the mirror and saw your
face. It was badly bruised? Answer, yes. Question, and your eyes sort of swollen shut?
Answer, yes. Question, sort of hard to see out of them? Answer, yes. And who wasin the
room with you whenyouwoke up? Answer, its[sic] just meand[defendant]. Do you recal
that testimony?
A.Yes.
Q. When you gave that testimony was your recoll ection different than it istoday?
A. No, it's not any different. At the grand jury they didn't ask me if | got into my
truck. They just asked me what happened. | did not give them details.
Q. But your testimony istoday that you first noticed your injuries when you got into
your truck?

A.Yes. That wasthe mirror that | looked in.

* * %
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Q. Question, you and [defendant] what you said and then [sic] did you want to leave
at thispoint? Answer, yes. | wanted to go home and collect myself and take ashower. What
did [defendant] say? He wanted to comewith me. And so you really--and so did you really
want him to come with you? Answer, no. Question, but he insisted he was going to come
withyou, right? Answer, heinsisted, but hedidn't force himsdf tocomewithme. | just said
fine, you know, because | wanted to leave. Question, you just wanted to leave and then you
got in your car and [defendant] came with you, right?

[Defendant objected to reading into evidence the entire transcript. The trial court
advised the State to low down and give the witness an opportunity to answer.]

Q. Youindicated | believewithanod. Do you remember that testimony?

A.Yes, | do.

Q. Next question, when you went over to your apartment in Whispering Oaksdid you
have identification to get in? Y our answer, right. Question, and [defendant] didn't--

[Objection to reading of questioning overruled.]

Q. Question, and [defendant] didn't have any ID on him? Answer, no. Question,
what wasyour plan then? Do you remember this part likedid you tell [defendant] why don't
you get in the back and lie down low and the security won't see you? Y our answer, yes.
Question, and when [defendant] opened the door to get out do you recall then that you just
drove away? Y our answer, yes. Question, so you didn't really give [defendant] a chanceto
get back in the car, did you? Your answer, no. *** Do you recdl that testimony?

A.Yes"
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Upon cross-examination, Cook admitted to consuming more than 10 shots of tequila and
passing out around 3:40 am. Shedid not recall defendant hitting her. Her children were sleeping
in their grandmother's room and she did not see them before she left. She planned to go home and
shower. When sherealized that shewasinjured, she became angry because she could not remember
how or when it happened. She assumed that defendant had caused her injuries, because he was the
first person she saw inthemorning. At the hospital, shedid not want to make the written satement,
because she was il intoxicated and could not remember what had happened. Shedid so because
shefelt intimidated by the police. She admitted to having an ongoing relationship with defendant
and that she loved him. She stated that she was not scared of him at dl.

The State then attempted to admit portions of the grand jury testimony as inconsistent
tesimony. Thetria court denied admission as substantive evidence, because the testimony was not
inconsistent with her trid testimony. The trid court then provided the jury with a limiting
instruction explaining that evidence of Cook's prior inconsistent statements to Officer Poulos and
Koncki could be considered for the limited purpose of deciding the weight to be given the tria
testimony.

The State then called Waukegan police officer Thomas Poulos. Officer Poulos responded
to the domestic battery call on December 25, 2005. He arrived at the intersection of Dugdale and
Elmwood to find Cook in her vehicle. She had blood on her face and chin and an abrasion on her
forehead. She also had some swelling on her forehead, her eyeswere swelled almost shut, and she
had bruises on both sides of her face. Over defendant's objection, Officer Poul os recounted what
Cook told him about her injuries. She was at defendant's home the night before and, during the

overnight hours, hebecameupset withher. Defendant took her into abedroom, beat her, choked her,
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and, when she tried to scream, he stuck his entire fist down her throat. He punched Cook and then
she passed out. When shewoke up, defendant was still in the bedroom and would not allow her to
leave. When describing these events, Cook was upset and yelling. Officer Poulos called for an
ambulance, which arrived and took Cook to Victory Memorial Hospital. Officer Pouloswent to the
hospital aswell and spoke to Cook again. Shewas calmer at that point. He asked Cook to make a
handwritten statement, and in court he identified her statement. He confirmed that she wrote and
signed the statement. Officer Poulosdid not tell Cook what to write, did not intimidate her, and did
not threaten her inany way. On cross-examination, Officer Poul os denied smelling alcohol on Cook
or believing that she wasintoxicated. Only at the hospital, when Cook told him that she drank alot
the night before, did he become aware that she had consumed acohol.

The State moved to admit the statements that Cook made to Officer Poulos as substantive
evidence under the excited-utterance exception. Thetrial court denied that motion, stating that the
gaements may serveto impeach only.

Koncki, the paramedic who responded to Cook's call, testified next for the State. At the
scene, Koncki spoke with Cook. Shetold him that her boyfriend had assaulted her and that she had
passed out or lost consciousness. He observed significant traumato her face. Both eyeswere badly
swollenand the areaaround the forehead and eye was al so swollen. Cook was crying and very upset.
Sheexpressed concern about her kids. Hedid not recall smelling alcohol on Cook. The State moved
to admit Cook's statements to Koncki as substantive evidence of treatment by a medicd provider.
Thetrial court denied this motion.

Two stipulations were entered into evidence. The first stipulation regarded a hospital

physician stating that Cook admitted that she had consumed alcohol the night before. The second
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wasthat a CT scan of Cook's face reved ed extracranial soft tissue swellingintheleft orbital region
extending to theleft frontal and parietal region and nasal fracturesof uncertain chronicity. Thejury
then returned guilty verdicts for both the aggravated domestic battery and the unlawful restraint
offenses.
1. ANALYSIS
A. The 911 Tape

Defendant rai sestwo contentionspertai ning to theadmission of the 911 tape: (1) thetapewas
testimonial evidence and its admission violated the confrontation clause because Cook was
effectively unavailable for cross-examination; and (2) even if the tape did not violate the
confrontation clause, it did not qualify under the excited-utterance exception to the hearsay rule.

The first question before us is whether the 911 tape contains testimonial statements that

trigger confrontati on-clause protections. Wereview thisissue de novo asthe questionisone of law

and does not involve thetrial court's discretion that is typical of most evidentiary rulings. People
V. Melchor, 376 I1l. App. 3d 444, 451 (2007). The Supreme Court, in recent years, has modifiedits
confrontation-clauseanalysis, abandoningareliability anayssand adoptinga"testimonial" analysis.

In Crawford v. Washington, 541 U.S. 36, 40, 158 L. Ed. 2d 177, 185-86, 124 S. Ct. 1354, 1357-58

(2004), the Court considered a conviction that was based largely on statements the defendant's wife
made during an interview whilein police custody. The defendant's wife did not testify at histrid,
because she invoked the spousal privilege. Crawford, 541 U.S. at 40, 158 L. Ed. 2d at 185, 124 S.
Ct. at 1357. After alengthy historical analysis of the confrontation clause's purpose, the Court
concludedthat (1) the clause wasparticularly directed at preventing the use of ex parteexaminations

as evidence against the accused, and (2) testimonial statements of witnesses absent from trial may



No. 2--06--1304

be admitted only where the declarant is unavailable and the defendant has had a prior opportunity
to cross-examine. Crawford, 541 U.S. at 50, 53-54, 158 L. Ed. 2d at 192, 194, 124 S. Ct. at 1363,
1365. The Court held that the statements made by the defendant's wife to the police were
testimonid. Crawford, 541 U.S. at 68, 158 L. Ed. 2d at 203, 124 S. Ct. at 1374. However, the Court
declined to comprehensively define what constituted "testimonial” and instead limited its holding
to at minimum "prior testimony at aprdiminary hearing, beforeagrand jury, or at aformer trial; and
to police interrogations,” as those practices are most akin to the abuses a which the clause was
directed. Crawford, 541 U.S. at 68, 158 L. Ed. 2d at 203, 124 S. Ct. at 1374.

The Supreme Court revisited the definition of "testimonia statements' in Davis v.
Washington, 547 U.S. 813, 165 L. Ed. 2d 224, 126 S. Ct. 2266 (2006). In Davis, the Court
considered testimonid statementsin two companion cases. Inthefirst case, thevictim of adomestic
disturbance, Michelle McCottrey, made statementsto a 911 operator. Davis, 547 U.S. at 817, 165
L.Ed.2dat 234,126 S. Ct. at 2270-71. During the conversation, M cCottrey reported the defendant's
name, that he was in the home, and that he was using hisfists. Davis, 547 U.S. at 817, 165 L. Ed.
2dat 234,126 S. Ct. at 2271. Eventually, McCottrey reported that the defendant ran out of the house
and was leaving in a car with someone else; the 911 operator then posed a series of questions to
gather information about the defendant. Davis, 547 U.S. at 817, 165L. Ed. 2d at 234, 126 S. Ct. at
2271. McCaottrey did not testify at the defendant's trial, and thetrial court allowed into evidence the
portion of the 911 tape in which sheidentified the defendant, concluding that it was not testimonid.
Davis, 547 U.S. at 817, 165 L. Ed. 2d at 235, 126 S. Ct. at 2271.

In the companion appeal, another victim of a domestic disturbance, Amy Hammon, made

statements to police after they responded to areport of adisturbance at the home. Davis, 547 U.S.
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at 819, 165 L. Ed. 2d at 235, 126 S. Ct. at 2272. The police arrived at the scene to find Hammon
sitting on the front porch and the defendant inside thehome with broken glass and agas hegting unit
engulfed in flames. Davis, 547 U.S. at 819, 165 L. Ed. 2d at 235, 126 S. Ct. at 2272. The police
spoke to Hammon apart from the defendant and had her sign an affidavit, but she then did not show
up to testify at thetrial. Davis, 547 U.S. at 820, 165 L. Ed. 2d at 235-36, 126 S. Ct. at 2272.

The Supreme Court held that McCottrey's 911 taped statements were not testimonial but
Hammon's statements to policeweretestimonial. Davis, 547 U.S. at 829, 165 L. Ed. 2d at 241-42,
126 S. Ct. at 2278. The Supreme Court again declined to provide an exhaustivelist of all Satements
that might conceivably beregarded as"testimonial™ but applied aprimary-purposetest to distinguish
thetwo statementsthere from the defendant'swife's statementsin Crawford. The Court specifically
disregarded any distinction between policeand 911 operatorsand held that, for analytical purposes,
911 operators were law enforcement agents. Davis, 547 U.S. at 823 n.2, 165 L. Ed. 2d at 238 n.2,
126 S. Ct. at 2274 n.2. The Court noted that the primary purpose of McCottrey's statements wasto
"describe current circumstances requiring police assistance' and not to establish or prove some past
fact. Davis, 547 U.S. at 827, 165 L. Ed. 2d at 240, 126 S. Ct. at 2276. In comparing Davis and
Crawford, the Court gated tha "any reasonable listener would recognize that McCottrey (unlike
Sylvia Crawford) wasfacing an ongoing emergency,” that McCottrey was describing eventsasthey
were actually happening, and that the dicited statements were necessary to resolve the present
emergency rather than ssimply to learn about past events. Davis, 547 U.S. at 829, 165 L. Ed. 2d at
240, 126 S. Ct. at 2276. Further, there was a striking differencein the level of formality involved
in the Crawford policeinterrogation, which was held at the police station after the defendant's wife

wasgiven Mirandawarnings, and McCottrey'sfrantic phonecall. Davis, 547 U.S. at 829, 165 L. Ed.

-10-
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2d at 240, 126 S. Ct. at 2276-77. Therefore, McCottrey's identification of the defendant to the 911
operator was not considered testimonial. Davis, 547 U.S. at 829, 165 L. Ed. 2d at 240, 126 S. Ct.
at 2277. However, the Court cautioned that a statement that began with a primary purpose of
resolving an emergency could evolve into atestimonial statement and that some statements may
require redaction. Davis, 547 U.S. at 828-29, 165 L. Ed. 2d at 241, 126 S. Ct. at 2277.

Hammon's statements, on the other hand, were elicited under conditions similar to those in
Crawford. The Court determined that Hammon'semergency wasover by thetimethe policearrived,
andthe primary purposeof their interrogation of Hammon wastoinvestigatepast events. Davis, 547
U.S. at 830, 165 L. Ed. 2d at 242, 126 S. Ct. at 2278. Further, Hammon initially said that things
werefine, and the police continued to question her, eventually separating her from the defendant in
the kitchen to continue asking her questions. Davis, 547 U.S. at 830, 165 L. Ed. 2d at 242, 126 S.
Ct. at 2278. Therefore, Hammon's statementswere deemed testimonial. Davis, 547 U.S. at 830, 165
L. Ed. 2d at 242, 126 S. Ct. at 2278.

The Illinois Supreme Court fashioned the United States Supreme Court's analysis of
testimonial evidence into a two-component test derived from the definition of "testimony" as
"solemndeclarationsfor the purpose of establishingor proving somefact germaneto thedefendant's

prosecution.” Peoplev. Stechly, 225111. 2d 246, 280-81 (2007). Thus, the two componentsare that

statements (1) must be made in a solemn fashion and (2) must be intended to establish a particular
fact. Stechly, 225111. 2d at 281-82. When examining solemnity, the United States Supreme Court
wasdivided: themgjority in Davisbelieved solemnity was established by thepotential consequences
of lying to a police officer whereas the dissent believed it was established if the statements were

made in a setting with a higher degree of formality and possibly including Miranda warnings.

-11-
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Stechly, 225111. 2d at 282. Regardless, when examining the intent of astatement madeto the police
or an agent of the police, the "focusison whether *** the witness was acting in amanner analogous
to a witness at trid, describing or giving information regarding events which had previously
occurred."” Stechly, 225 11l. 2d at 282. Further, the focus must be on the intent of the guestioner in
eliciting the statement and not on theintent of the declarant. Stechly, 225 Il1. 2d at 284-85. Wemust
rely on the objective circumstances surrounding the statement and not on testimony regarding the
questioner's subjective intent. Stechly, 225 111. 2d at 285.

Applying these factors and the objective circumstances surrounding Cook's phone call, we
find that the 911 tape was not teimonial. Any reasonable listener of the 911 tape would conclude
that Cook was facing an ongoing emergency and was describing events as they were unfolding.
While her injuries may have occurred during the overnight hours, as defendant arguesvehemently,
Cook did not become cognizant of her injuries until she was ableto break away from defendant and
entered her vehicle. Unlike the formal interviews police posed in Crawford and to Hammon in
Davis, Cook's conversation with the 911 operator was not calm, formal, or controlled but was more
akinto McCaottrey'sfrantic call in Davis. Cook was crying and hystericd asthe operator attempted
to gather details on the current circumstances that required police assistance. Specifically, the

operator elicited from Cook why she was fleeing defendant, what her injuries were, where she was

tUltimately, Stechly involved statements made to a nongovernment officer or agent. In
analyzing statements made outside the context of police interrogation, the Stechly court looked to
the intent of the declarant, asking whether the objective circumstanceswould have led areasonable
person to conclude that his or her statement could be used againg the defendant. Stechly, 225 III.

2d at 289.

-12-
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located, and where she left defendant. The 911 operator's obvious intent was to determine where
police should be dispatched and what potentid threat Cook or the police may befacing. Under this
analysis, the 911 tape was not testimonial evidence.?

Having determined that the 911 tape was not testimonial and does not implicate the
confrontation-clause protections, we are left to address defendant's second argument--that Cook's
statement did not qualify asan excited utterance because Cook had "ampletimeto reflect” and there

was no startling event that occurred at the time of the 911 call. Thetrial court's evidentiary ruling

may not be reversed absent an abuse of discretion. Peoplev. Richardson, 348 I11. App. 3d 796, 801
(2004). "To secure admission of a'spontaneous declaration’ or 'excited utterance,' the proponent of
the evidence must demonstrate: (1) the occurrence of an event or condition sufficiently startling to
produce a spontaneous and unreflecting statement; (2) absence of time to fabricate; and (3) a

statement relating to the circumstances of the occurrence.” People v. Smith, 152 Ill. 2d 229, 258

(1992). No one factor is determinative and each case must rest on its own facts. People v. Gwinn,

366 I11. App. 3d 501, 517 (2006).

Onthefirstfactor, defendant's argument woul d make senseif we wereto accept that the only
startling event was the overnight physical abuse that Cook endured. However, defendant overlooks
the fact that, after regaining consciousness the next morning, Cook's realization that she had been
abused and defendant's refusal to allow her to leave were startling events separate from the actual
physical violence. Second, the supreme court has stated that "we do not require the time between

when the startling event occurs and when the declarant makes statements in response to that event

*Defendant argues on appeal that the entire 911 tapewastestimonial. Therefore, we address

the tape in whole and do not need to examine each statement made.
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to be contemporaneous.” Smith, 152 I1l. 2d at 259-60. Rather, the proper question is whether the
statement was made while the excitement of the event predominated. Smith, 152 I1l. 2d at 260.
Here, it issignificant that Cook has consistently stated that she did not realize that she was injured
until she saw her face in her car's mirror. Cook called 911 moments after that realization and
momentsafter breaking freefrom defendant. Lastly, the statement shemadeto the 911 operator was
clearly relating to the entire occurrence, including the eventsthe night before, passing out, waking
up to the injuries, and defendant's refusal to let her leave. Based on the entire set of facts and
circumstances, we find that all three elements of an excited utterance havebeen met. Therefore, the
trial court did not abuse its discretion in admitting the 911 tape.
B. Cook's Statements to Officer Poulos and Paramedic Koncki

Defendant next argues that the State failed to lay a proper foundation when it impeached
Cook with her prior statements to Officer Poulos and Koncki. However, defendant failed to object
at al to the State's line of questioning of Officer Poulos and Koncki and did not object on
foundational grounds during the State's questioning of Cook. Further, defendant did not raise or

discussplain error in hisbriefs. Therefore, these issues have been waived. Peoplev. Daniels, 331

1. App. 3d 380, 388 (2002).
C. Cook's Handwritten Statement
Defendant argues that the trial court erred in admitting Cook's handwritten statement
pursuant to section 115--10.1 of the Code (725 ILCS5/115--10.1 (West 2006)), becausethe " content
of the handwritten statement is not adescription of an event about which the declarant had personal
knowledge." Defendant claims the problem with the statement was that, according to Cook's trid

testimony, Officer Poulos told Cook what to write. We disagree.

-14-
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Asstated earlier, thetrial court's evidentiary rulings may not bereversed absent an abuse of
discretion. Richardson, 348 Ill. App. 3d at 801. Section 115--10.1 providesthat aprior inconsi stent
statement is not inadmissible by the hearsay rule if:

"(a) the statement is inconsistent with his testimony at the hearing or trial, and
(b) the witness is subject to cross-examination concerning the statement, and
(c) the statement--
(1) was made under oath at atrial, hearing, or other proceeding, or
(2) narrates, describes, or explainsan event or condition of which thewitness
had personal knowledge, and
(A) the statement is proved to have been written or signed by the
witness, or
(B) thewitness acknowledged under oath the making of the statement
either in his testimony at the hearing or trial in which the admission into
evidence of the prior statement is being sought, or at atrial, hearing, or other
proceeding, or
(C) the statement is proved to have been accurately recorded by atape
recorder, videotape recording, or any other similar el ectronic meansof sound
recording." 725 ILCS 5/115--10.1 (West 2006).
Cook's handwritten statement consisted of the following:
"[Defendant] held me *** all night in his bedroom. Put his whole hand down my

throat. Passed out. | finally got away when [defendant] got out of the truck to go in the back
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seat becuz [sic] you need an Id to get in Whispering Oaks. That'swhen | drove off and called

911."

The fact that Cook changed her testimony at trial, and explained away the statement by
stating that Officer Poulos told her what to write, does not negate the fact that the events described
were within Cook's personal knowledge. Officer Poulos was not at defendant's home the night
before and was not in Cook's truck that morning, but Cook was. Therefore, the events described in
the statement were within Cook's persona knowledge. The other section 115--10.1 requirements
were also met: (1) the statement conflicted with Cook's trial testimony; (2) Cook was present for
cross-examination; and (3) at trial Cook acknowledged writing and signing the statement. Defendant
argues, without any support, that Cook was unavailablefor cross-examination because she could not
recall anything while on the witness stand. We disagree. While on the witness stand, Cook
answered questions regarding the statement. She admitted to writing and signing the statement at
the hospital and explained why she now was changing her story. Cook testified that her statement
was the result of her assumption that defendant caused her injuries. She also stated that Officer
Poulos told her exactly what to write and intimidated her. These inconsistencies were for the trier
of fact to resolve. Therefore, Cook was obviously available for cross-examination regarding the
statement, and the trial court did not err in admitting the statement pursuant to section 115--10.1 of
the Code.

D. Grand Jury Testimony

Thetrial court admitted as substantive evidence only the portion of the earlier quoted grand

jury testimony that conflicted with Cook'strial testimony. Specificaly, it admitted only the portion

about how Cook woke up and saw her face in the mirror, because at trial Cook stated that she saw
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her face in her vehicle's mirror. Defendant argues that the State should not have been allowed to
read the consistent portions of Cook's grand jury testimony, because prior consistent testimony
serves only to bolster a witness's credibility. However, defendant has failed to address how the
introduction of the grand jury testimony constitutes reversible error. The superfluous testimony
concernedthreefacts: (1) that Cook |eft defendant's mother's home with defendant on December 25,
2005; (2) that Cook asked defendant to get out of her truck and to get into the backseat; and (3) that
Cook drove off when defendant stepped out of the truck. Cook had already testified to these facts
and these eventswere not disputed during defendant'strial. Itisunlikely that defendant would have
been acquitted based on the facts and evidence of the case barring these three consistent grand jury
statements. Therefore, the admission of these three potentially bolstering statements did not

constitute reversible error. See People v. Engle, 351 Ill. App. 3d 284, 289 (2004) (finding

erroneously admitted bolstering statements did not congitute reversible error but were merely
cumulative of witness's testimony, and it was unlikely that the jury would have acquitted the
defendant barring the statements).
E. Insufficiency of the Evidence

Having determined that thetrial court did not makeany reversibleevidentiary errors, we now
turn to defendant's insufficiency of the evidence arguments. Defendant argues that the State failed
to prove him guilty of aggravated domestic battery, because Cook was intoxicated and did not
actually know that defendant caused her injuries. Defendant further arguesthat Cook did not testify
that defendant held her against her will, and there was no other evidence to provethat he did. We

disagree on both points.
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Whenreviewing achallengeto the sufficiency of the evidence, we consider whether, viewing
the evidence in the light most favorableto the State, any rational trier of fact could have found the

essential elements of the crime beyond a reasonable doubt. Peoplev. Wheeler, 226 111. 2d 92, 114

(2007). The critical inquiry in reviewing the sufficiency of the evidence is whether the record
evidence could reasonably support a guilty finding, regardless of whether the evidence isdirect or
circumstantial and whether the trial wasby bench or jury. Wheeler, 226 11l. 2d at 114. Becausethe
trier of fact is best positioned to judge the credibility of witnesses and resolve disputes in the
evidence, itsdecisionisentitled to great deference. Wheeler, 226 111. 2d at 114-15. Thus, wedo not
retry the defendant when evaluating the sufficiency of the evidence and will reverse only where the
evidenceis so unreasonable, improbable, or unsatisfactory that it justifies areasonable doubt of the
defendant's guilt. Wheeler, 226 1ll. 2d at 115.

Under those parameters, wefirst review defendant's aggravated domestic battery conviction.
According to section 12--3.3(a) of the Crimina Code of 1961 (Criminal Code) (720 ILCS 5/12--
3.3(a) (West 2004)), in order to prove a defendant guilty of domestic battery, the State must prove
that the defendant (1) intentionally or knowingly, (2) without legal justification, (3) caused great
bodily harm or permanent disability or disfigurement (4) to any family or household member.
Section 112A--3(3) of the Code of Crimina Procedure provides that a "family or household
member" includes "persons who have had a dating or engagement reationship." 725 ILCS
5/112A--3(3) (West 2004). Inthis case it is undisputed that defendant and Cook had a dating
relationship for several years. Itisalso undisputed that Cook sustained seriousinjuriesto her face,
which were apparent in the photographs and in the stipulation to the radiologist's CT report.

However, defendant argues that the State did not prove that he caused Cook'sinjuries. We disagree
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based on the evidence presented by the State, including Cook's 911 call in which she identified
defendant as the person who beat her, her written statement to the police, and her statements to
Officer Poulos and the paramedic. Thetrier of fact was in the best position to weigh Cook's prior
inconsistent statements against her trial testimony and to make acredibility determination. The911
tape alone contained enough information to convict defendant of aggravated domestic battery. On
the tape, Cook identified defendant as her attacker, stating that he held her overnight and beat her
face and that she could not even see anymore. She frantically stated that she was not able to even
seeherself or get away until "now." Thejury reasonably could have determined that Cook's 911 call
and statements to police were more credible than her courtroom testimony in which she denied
remembering anything. Therefore, there was sufficient evidence presented by the State to convict
defendant of aggravated domestic battery.

Unlawful restraint requires that the State prove that the defendant knowingly and without
legal authority detained another. 720 ILCS 5/10--3(a) (West 2004). Based on Cook's 911 call, the
State presented evidence sufficient to convict defendant of unlawful restraint. On the tape, Cook
stated that defendant held her overnight and that she just now had gotten away. Her written
statement also claimed that defendant "held [her] all night in his bedroom” and that she got away
when defendant got out of her truck to go into the backseat. Therefore, based on these statements,
the trier of fact reasonably could have found defendant guilty of unlawful restraint.

[1l. CONCLUSION

In conclusion, wefind that the 911 tape was not testimonial and was properly admitted asan

excited utterance. We further find that the trial court did not err in admitting Cook's handwritten

statement pursuant to section 115--10.1. Defendant waived his foundational arguments regarding
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Cook's statements to Officer Poulos and paramedic Koncki by failing to object at trial. Defendant
also failed to establish reversible error in admitting prior consistent portions of the grand jury
tesimony. Finaly, we find that the State presented sufficient evidence to support defendant's
convictions of aggravated domedtic battery and unlawful restraint.
For the foregoing reasons, we affirm the judgment of the circuit court of Lake County.
Affirmed.

GROMETER and CALLUM, JJ., concur.
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