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JUSTI CE HALL delivered the opinion of the court:

I n underlying action, Hunbelina Flores and her husband
Aurelio Flores sought insurance coverage for a personal injury
action under a homeowners insurance policy that State FarmFire &
Casualty Conpany (State Farm issued to Martin Torres and his
wife Maria Torres. State Farmfiled this declaratory judgnent
action contending that the Floreses are not covered under the
Torreses' honmeowners policy because under the terns of the policy
they do not qualify as insureds since they are not residents of
the Torreses' "household" as that termis defined in the case
law. W agree.

The facts surrounding this controversy are as follows. On
Novenber 26, 2002, Marcelo Martinez comrenced the underlying
personal injury action against Hunbelina Flores, Maria Torres,
and her husband Martin Torres, seeking damages for injuries his
m nor daughter Daniela Al nendarez suffered when she was bitten by

a dog owned by the Floreses while a guest in their home. The
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home is |located at 2109 South 50th Avenue, in Ccero, Illinois,
and was insured under a homeowners insurance policy that State
Farmissued to Martin and Maria Torres.

According to the declarations, State Farmissued a
homeowners policy to its naned insureds, Martin and Maria Torres,
effective between August 13, 2001, and August 13, 2002, providing
a $100,000 liability Iimt for each occurrence and identifying a
mai | i ng address of 2109 South 50th Avenue, in Ccero, Illinois.

The Torreses held legal title to the home but had never
lived in the hone. They actually |lived at a separate address
| ocated at 3628 57th Avenue, in Ccero, Illinois. The Torreses
agreed to take legal title to the honme to assist Hunbelina in
pur chasi ng the honme because her credit was bad. Mria Torres and
Hunbel i na Fl ores are bl ood sisters.

On Decenber 30, 2002, State Farm agreed to provide Hunbel i na
with a defense in the underlying personal injury action subject
to a reservation of rights. The ground for the reservation was
that there was a question as to whether Hunbelina qualified as an
i nsured under the Torreses' honeowners policy.

On the sanme date, State farmal so agreed to provide Maria
and Martin Torres with a defense in the underlying personal
injury action subject to a reservation of rights. One of the
grounds for the reservation was that there was a question as to
whet her the honme where the dog-bite incident occurred qualified

as a "residence prem ses” or an "insured |location" under the
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policy.

In her answer to the personal injury conplaint, Hunbelina
acknowl edged owni ng the dog, but denied all allegations of
wrongdoing. In their answer to the conplaint, the Torreses
admtted they owned the honme where the incident occurred but
deni ed owni ng the dog and denied all allegations of w ongdoi ng.

Shortly thereafter, on February 7, 2003, State Farmverbally
declined to accept Hunbelina's tender of defense. This decision
was subsequently confirmed in a letter dated February 11, 2003,
that State Farm sent to Hunbelina' s attorney.

The parties then proceeded to take pretrial discovery
depositions. At his discovery deposition, Martin Torres
testified that since Hunbelina had a poor credit rating, he and
his wife agreed to hel p her purchase the hone where the incident
occurred.

According to Martin Torres, Hunbelina provided the down
paynent for purchase of the honme while he and his wife took joint
legal title to the home with the intention of eventually
conveying it to Hunbelina. Martin Torres also stated that he and
his wife never lived or intended to live in the honme and had
allowed the Floreses to live there rent-free because they were
fam|ly.

Martin Torres testified that the Floreses had been living in
the home for about eight years and were responsible for

mai ntai ning the property. Hunbelina nmade all the nortgage
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paynments to the bank

Martin Torres clained that he and his wife transferred the
home to Hunbelina about a year prior to his discovery deposition.
According to Martin Torres, he and his wife did not receive any
consideration for the transfer.

Martin Torres further testified that at the tinme he obtained
t he homeowners insurance policy for the home, he did not tel
State Farmthat his sister-in-law and her famly would be |iving
in the home. Maria Torres' discovery deposition testinony was
simlar to her husband's testinony.

Shortly after giving their discovery depositions, the
Torreses obtained sunmary judgnment in their favor on all clains
asserted against themin the personal injury conplaint. On
Sept enber 21, 2004, Marcelo Martinez filed an anended conpl ai nt
on behalf of his daughter, nam ng the Floreses as the only
def endant s.

On or about Cctober 27, 2004, the underlying personal injury
action was dismssed with prejudice pursuant to a settl enent
agreenent. Under the agreenent, the Floreses consented to a
j udgnment against themin the amount of $150,000, along with an
assignnment to Marcelo Martinez of any right of recovery agai nst
State Farm In return, Marcelo Martinez agreed to rel ease the
Fl oreses, and he covenanted not to execute the judgnent against
their personal assets but to satisfy the judgnent out of the

proceeds of the Torreses' honmeowners insurance policy.
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State Farmthen filed the instant declaratory judgnment
action on February 22, 2005, seeking a determnation that it was
not contractually obligated to provide a defense or insurance
coverage to the Floreses in the underlying personal injury action
because neither of themqqualified as an insured under the
Torreses' honmeowners insurance policy. On April 14, 2005, State
Farm filed an anended conplaint for declaratory judgnment based on
a certified copy of the honmeowners policy.

The parties subsequently filed cross-notions for summary
j udgnment concerning State Farmis obligation to defend and
indemmify the Floreses in the underlying personal injury action.
After hearing argunment on the cross-notions for sunmary judgnent,
the trial court granted State Farmis notion. The trial court
concluded that State Farmdid not have a duty to defend the
Fl oreses in the underlying personal injury action because they
did not qualify as insureds under the Torreses' honmeowners
i nsurance policy because they were not nenbers of the Torreses
"househol d" as that termwas defined in the case law. The trial
court denied the notion to reconsider and this appeal foll owed.

ANALYSI S

Summary judgenent is appropriate where the pl eadings,
depositions, and adm ssions on file, together wth any
affidavits, when viewed in the Iight nost favorable to the
nonnovant, reveal there is no genuine issue of material fact and

that the novant is entitled to judgnent as a matter of |law. 735
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| LCS 5/2-1005(c) (West 2000); Gawryk v. Firenmen's Annuity &

Benefit Fund of Chicago, 356 IIl. App. 3d 38, 41, 824 N E.2d 1102

(2005). Wien, as in this case, the parties file cross-notions
for summary judgnent, they agree that no genuine issue as to any
material facts exists and that only a question of lawis

i nvolved, and they invite the court to decide the issues based on

the record. Gawyk, 356 IIl. App. 3d at 41. Qur review is de
novo. Abranms v. City of Chicago, 211 IIl. 2d 251, 258, 811 N E. 2d
670 (2004).

In addition, an insurance policy is a contract and its
construction is also reviewed de novo as a question of |aw

Andreou & Casson, Ltd. v. Liberty Insurance Underwiters, Inc.,

377 111. App. 3d 352, 358, 877 N.E.2d 770 (2007).

Marcel o Martinez first contends that State Farmis estopped
fromraising coverage defenses because it breached its duty to
defend when it initially agreed to provide Hunbelina with a
defense to the underlying personal injury action and then
abandoned that defense without filing a tinely declaratory
j udgnent action. W disagree.

In a case such as this, where an insurer believes that a
policy may not provide coverage, it has two options: it can seek
a declaratory judgnent to determne its obligation to defend or

it can defend under a reservation of rights. Royal |nsurance Co.

V. Process Design Associates, Inc., 221 IIl. App. 3d 966, 973,

582 N.E. 2d 1234 (1991). 1In this case, State Farm chose the
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| atter option.

An insurer who notifies its insured that it is defending the
i nsured under a reservation of rights and identifies the policy
provi sions that may preclude coverage is not estopped from

subsequent |y denying coverage. See Earl v. Thonpson, 128 11|

App. 2d 32, 37-38, 262 N E. 2d 320 (1970); Royal Insurance Co.,

221 111, App. 3d at 974 ("If the insurer has adequately infornmed
the insured of its election to proceed under a reservation of
rights, and the insured accepts the insurer's tender of defense
counsel, the insurer has not breached its duty of loyalty and is
not estopped fromasserting policy defenses").

Est oppel does not apply in this case because State Farm
conplied with its duty to defend. State Farmsent witten notice
to the parties at the outset of the personal injury action that
it was providing thema defense subject to a reservation of
rights. Following the parties' answers to the personal injury
conpl aint, where Hunbelina Flores admtted owning the dog and the
Torreses adm tted owni ng the home where the incident occurred,
State Farminforned the Floreses that it was denyi ng coverage.
State Farmthen filed a declaratory judgnent action seeking a
determ nati on of whether there was coverage under the honmeowners
policy. Under these facts, State Farm was not estopped from
asserting coverage defenses.

Est oppel al so does not apply because Hunbelina Flores fails

to show that she detrinentally relied on State Farmis initial
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deci sion to undertake her defense in the underlying personal
injury action. An insurer's delay in withdrawing its initial
decision to provide a defense to an insured is not sufficient to
establish estoppel unless the delay results in prejudice. Wstern

Casualty & Surety Co. v. Brochu, 122 II1l. App. 3d 125, 134-35,

460 N. E. 2d 832 (1984).

Marcel o Martinez finally contends that even if we concl ude
that State Farm was not estopped fromasserting its policy
defense we should still find that the trial court erred in
hol ding that the Floreses were not covered under the Torreses
homeowners insurance policy. Marcelo Martinez asserts that the
Fl oreses qualify as insureds under the policy because they were
residents of the Torreses' "household."

When a declaratory judgnment action is brought to determ ne
an insurer's duty to defend, the court assesses the allegations
in the underlying conplaint in [ight of the relevant policy
provisions in order to determ ne whether the claimfalls within

or potentially within coverage. Royal Insurance Co. of Anerica v.

Insignia Financial Goup, Inc., 323 I1l. App. 3d 58, 63-64, 751

N. E. 2d 164 (2001).

In this case, the definitional section of the policy
provides that the followi ng are insured: "you" (named insured);
and if a resident of your household, "your relatives" and "any
ot her person under the age of 21 who is in the care of a person

descri bed above." Accordingly, the Floreses qualify as insureds
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under the policy only if they can be deened residents of the
Torreses' househol d.

Initially we note that the Torreses' honeowners policy does
not define the term "household.” And courts have generally
concluded that, in relation to insurance policies, the termis

anbi guous with no fixed neaning. See, e.qg., G ncinnati |Insurance

Co. v. Argubright, 151 I11. App. 3d 324, 331, 502 N.E 2d 868

(1986); Erie Insurance Exchange v. Stephenson, 674 N. E. 2d 607,

610 (I nd. App. 1996); see also Liberty Miutual Insurance Co. V.

Havner, 103 S. W3d 829, 833 (M. App. 2003) (term "household" is
anbi guous when | eft undefined in homeowners policy).

Anmbi guous terns in an insurance policy are generally
construed in favor of the insured and against the drafter of the

policy. Traveler's Insurance Co. v. Eljer Manufacturing, Inc.,

197 111. 2d 278, 293, 757 N.E 2d 481 (2001). 1In this case,
however, even if we strictly construed the term "househol d"
against State Farm there is no way the Floreses can be deened
residents of the Torreses' househol d.

The phrase "resident of the household" has no fixed neani ng.

Farners Autonotive Insurance Ass'n v. Gtelson, 344 1Il. App. 3d

888, 893-94, 801 N E.2d 1064 (2003). Interpretation of the
phrase requires a case-specific analysis of intent, physical
presence, and permanency of abode. Gtelson, 344 IIll. App. 3d at
894. The controlling factor, however, is the intent of the party

whose residency is in question as evinced by that party's
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actions. Arqubright, 151 Ill. App. 3d at 330.

Applying these factors to the case at bar, it is clear that
the Floreses were not residents of the Torreses' household at the
time of the dog-bite incident. At the tine of the incident, the
Flores famly lived at 2109 South 50th Avenue, while the Torres
famly lived at a separate address |ocated at 3628 57th Avenue.

Martin Torres testified that he and his wife never lived or
intended to live at the 2109 South 50th Avenue address, and no
evi dence was presented that the Floreses ever intended to |ive at
t he address where the Torreses maintained their household. The
evi dence showed that at the tine of the incident, the Floreses
and Torreses mai ntained two separate and i ndependent househol ds
each operating as separate donestic units.

Under these factual circunmstances, there was no genui ne
issue of material fact as to whether the Floreses were residents
of the Torreses' household at the tinme of the dog-bite incident

for purposes of the insurance policy. See, e.q., Arqgubright, 151

I1l1. App. 3d at 331, quoting Liberty National Bank v. Zi nrernan,

333 I11. App. 94, 102, 77 N.E.2d 49 (1947) ("'[a] famly
considered as consisting of all those who share in the privileges

and duties of a common dwelling' "); Jones v. Crane Co., 653 So.

2d 822, 825 (La. Ct. App. 1995) (household as a "group of people
living together as a famly, and, for insurance purposes, the

termis generally synonynous with '"famly'"); Anerican States

| nsurance Co. v. Wal ker, 26 Utah 2d 161, 164, 486 P.2d 1042, 1044
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(1971) ("A resident of a household is one who is a nenber of a
famly who |live under the sane roof").

The trial court correctly held that the Fl oreses were not
covered under the homeowners insurance policy issued to the
Torreses, because the Floreses were not residents of the
Torreses' household at the tinme of the dog-bite incident. The
trial court did not err by entering sunmary judgnment in favor of
State Farm

Accordingly, for the reasons set forth above, we affirmthe
circuit court's judgnment granting sunmary judgnment in favor of
State Farm and we affirmthe court's order denying Marcel o
Martinez' notion for reconsideration.

Affirmed.

HOFFEMAN, P.J., and SOUTH, J., concur.
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