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JUSTICE GILLERAN JOHNSON delivered the opinion of the court:

On October 15, 2003, the defendant, Glenn Johnson, was charged by indictment
with two counts of predatory criminal sexual assault of a child (720 ILCS 5/12--14.1 (West
2002)) and three counts of aggravated criminal sexual abuse (720 ILCS 5/12--16(c)(1)(i)
(West 2002)). On September 10, 2004, following a bench trial, the defendant was found
guilty of two counts of aggravated criminal sexual abuse, and not guilty of the other
charges. On November 24, 2004, the trial court sentenced the defendant to four years'
imprisonment. The defendant appeals from this order. On appeal, the defendant argues
that (1) he was not proven guilty beyond a reasonable doubt; (2) he was denied the

opportunity to confront his accuser to show bias, interest, and motive to testify falsely; and
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(3) the hearsay testimony admitted pursuant to section 115--10 of the Code of Criminal
Procedure of 1963 (the Code) (725 ILCS 5/115--10 (West 2002)) is inadmissible because
the statute is unconstitutional; (4) section 115--10(b)(3) of the Code (725 ILCS 5/115--
10(b)(3) (West 2002)) renders the hearsay testimony inadmissible; and (5) the hearsay
testimony cannot possibly be considered reliable wirthin the meaning of secton lS--10 of the
Coue 725 ILCS S HS--10 Wes: 2002 . \\e affirm.

According to count | of the indictment, the defendant committed predatory criminal
sexual assault of a child when he performed an act of sexual penetration by knowingly
placing his mouth on the sex organ of the victim, J.C., who was under 13 years of age
when the act was committed. Count Il of the indictment stated that the defendant
committed predatory criminal sexual assault as in count I, but added that, as a respite
worker through the Jewish Children's Bureau, the defendant held a position of trust with the
victim. Count Ill of the indictment stated that the defendant committed the offense of
aggravated criminal sexual abuse when he performed an act of sexual conduct by touching
the sex organ of the victim, who was under the age of 13, for the purpose of sexual
gratification. Count IV of the indictment alleged that the defendant committed the offense
of aggravated criminal sexual abuse as in count Ill, but added that, as a respite worker
through the Jewish Children's Bureau, the defendant held a position of trust with the victim.
Count V of the indictment stated that the defendant committed the offense of aggravated
criminal sexual abuse when the defendant, who held a position of trust with the victim as a
respite worker through the Jewish Children's Bureau, performed an act of sexual conduct
by licking the sex organ of the victim, who was under the age of 13, for the purpose of

sexual gratification.



No. 2--04--1190

The victim was born on February 6, 1990. At the time the charged offenses
allegedly occurred, the period between November 2002 and February 2003, the victim was
12 years old. The victim suffers from mental disabilities. He has mental, vision, speech,
and language impairments. He has attended a school for the developmentally disabled
since he was six years old. Based on his special needs, the victim's mother sought respite
care from the Jewish Children's Bureau (JCB). A respite worker for the JCB is somebody
who works with children with special needs. The victim's respite care began in January
2001.

In September 2002, the defendant sought employment with the JCB and was hired
as a part-time respite worker on October 14, 2002. The defendant was assigned to the
victim. A respite worker is to pick the child up at his residence and take the child to do
recreational activities, such as going to the library, going to the movies, or playing sports.
The defendant provided care to the victim on Wednesdays on eight occasions: November
18 and December 11, 2002; January 8, 15, and 22, 2003; and February 5, 12, and 26,
2003. In March 2003, the defendant resigned from the JCB.

Over the defendant's objection, out-of-court statements made by the victim were
admitted at the defendant's bench trial pursuant to section 115--10 of the Code (725 ILCS
5/115--10 (West 2002)). Atthe section 115--10 hearing, Tony Jones testified via stipulation
that he is a licensed mental health therapist and that testing conducted in 1999 revealed
that the victim has a verbal I1Q of 54, a performance 1Q of 52, and a full scale IQ of 49.
Jones indicated that the victim meets the statutory definition of moderately mentally

retarded.
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Andrew Mumn testified that he was assigned as a respite worker for the victim n Apnl 2003.
Oh September 3, 2003, wnie Mumn was providing respite care to the victim, the victim told Mumn that
he unshed his old respite worker, the defendant, was stil his respite worker- Mulhn asked why and the victim
said that he and the defendant did fun things together- Mulhn questioned the victim about the fun things-
Eventually, the victim toid Mumn that the defendant hcked his asshole and that the defendant had bubbles in
his ass. Mullm asked the victim how many times this occurred and the victim held up three fingers- Mumn
testified that the victim never mentioned the defendant s hands gomg down the victim s pants- Mulhn asked the
victim where the mcidents took place- WThe victm responded that at least one of the mcidents happened m the
defendant s car- Bhe vicum toid Mumn that the defendant told him not to tell anyone-

O the way back to the victim s house, the victin asked Mulhn H he was gomg to tell the victim s
maother- Mullm said he had to tell the victim s mother- The victim got angry and told Mumn that the incidents
never nappened- Later, the vicum toid Mumn that the mcidents had occurred and that the only reason he said
that they had not occurred was that he did not want to get the defendant in trouble-

mgn they arrived at the victim s residence, Mumn spoke to the victim s mother- Whe victm toid his
maother, while pointing at his gemital area, that the defendant hcked him- Mumn explamed that the victim had toid
him that the defendant lhcked his asshole- Whe victim s mother asked the victim to show her what his asshole 1s,
and the victim pointed to his penis- Bhe victim s mother asked the victim  he meant his pems, and the victim said
yes. The vicum also sard that the defendant was pulling on the defendant s pems and that stuff came out. A
week Iater, on Beptemper 10, 2003, wnie Mumn was driving unth the victim, the victim, unsolicited,
pointed down a road and said that he and the defendant had been mvoived in inappropriate behavior on that road-
On cross-examination, Mulhn acknowledged that the victim never used the word pems prior to the victim s

maother asklng the victim ¥ by ass the victim meant penis-
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Investgator Jonn Anderson of the Lincoinsmre ponce department testfied that he began his
investigation after bemng contacted by the Department of Ghodren and Famiy Services DGFS . Oh
September B, 2003, ne met the victim and the victim s mother at the Lake Gounty Gnidren s Advocacy
Bﬂﬂter - 'ﬂVESt’gatﬂr Ander son asked the victim ¥ he knew the difference between the truth and a lhe. ‘T’ITE
victim responded affir matlvely. 'nvestlgatar AﬂﬂEr 'son asked the victim if It was true that four peopie were in the
room and one Iady was in the room- ‘T"IE victim responded that the first statement was a lie because there were
Dn’y three peaople in the room. Hﬂl"EVEr » the second was true because there was Dn’y one ’ﬂdy m the room-

1;'8" eafter, 'ﬂVESt’gatDr Ander 'son asked the victim basic questions. ‘T’IIE victim said that the defendant
was his respite worker and that the defendant would take him to the movies, to restaurants, and to the hbrari Y=
‘The defendant nad taken mm to see a Harry Botter movie and had also taken him to a Ehin s restaurant and an
ADDIEDEE s restaurant. ‘T’ITE victim also said that the defendant sometimes tickled mm on the stomach-
'nvestlgatar Ander 'son asked what the victim meant by that. 1’.18 victim said the defendant touched me on my
d55- 'ﬂVESt’gatﬂr Am:ler 'son asked the victim 1£f he meant his penis- 1’.'E victim affirmed that he meant his penis-

'nvestlgatur Ander son further testified that the victim was shouin magr ams of the front and back of a
naked Dﬂy and a naked adult male- ‘rhE victim wias able to IﬂEﬂt’fy the pems and the buttocks on the bﬂy and the
man- upﬂn further questmmng the victim said that the defendant had touched the victim s penis with hs Hnger 5
mside of the victim s underuiear- 1’.IE victim said that the defendant would unzip the victim s pants to put his hands
mside of the victim s underuiear- ‘T"IE victim said this was done in the defendant s vehicle-

1’.18 victim also toid 'nvestlgatar Ander 'son that in addition to t’ck"ﬂg and tuucmng his penis, the
defendant had also licked his penis- 'nvestlgatar Ander 'son asked where this had occurred. 1’.18 victim said that
they had driven to the par k’"g lot of an office compilex, and that the defendant had licked him there. ‘T’ITE victim

also said that on another occasion, when they were driving to the victin s Wncie Jonn s nouse m Biverwoods,

vg-
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they pulied off a few blocks from UHI:IE .'ahn s house to gEt some air, and the defendant had hcked his pens
there as weli-

'nVEStIgﬂtﬂr Aﬂde" 'son then asked the victim ¥ the defendant had ever shown the victim the defendant s
penis= 1'.19 victim said that the defendant had shown him his penis in the defendant s car- 1’.19 victim said the
defendant wias shakmg his own penis up and down and stuff came out. ‘rhE victim said he thﬂ"gﬂt that snmethmg
had come out of his penis also- ‘T’IIE victim said the defendant showed his penis to the victim on two occasions and
had hcked the victim s pems three times. 1’.18 victim wias not specHic with dates.

Thereaster, Investgator Anderson arranged to meet unth the victim on Septemper 15, 2003 The
victim had indicated that perhaps he could remember where some of the incidents had taken place hy dr ving ar ound
the area unth 'nvestlgatar Am:ler SON= 'nVEStlgatﬂr Am:ler 'son, the victim, and the victim s mother went on the
drive- The victim directed them over several streets on the way to his Uncie Jonn s nouse. The victim ponted
to the place where the defendant and he had stopped for air, and where the defendant had abused him-
'nVEst’gﬂtﬂr Ander 'son asked the victim to direct them to the office complex. 1’.19 victim was able to direct them
there as weli-

an cross=examnation, 'ﬂVESt’yatﬂr Am:ler 'son testified that the vicuim had said that the defendant had
hcked his pemis on the way to hs UHL'IE .’ahn s house. HUWEVE" » the victim did not say spet.'l-m:ally what
happened n the office complex parking iot- Investgator MAnderson aiso acknowiedged that ms September 15
report did not indicate that the defendant licked the victim s penis on the way to the victim s UHGIE -’ﬂhﬂ s house-

nather » the report indicated that the victim said the defendant had pulled on the defendant s penis and showed the
victim his penis-

1;'8" eafter, the defendant requested that the hear mng be continued so that he could call a l.ake F orest

ponce officer to testify concermng a KFebrvary 20 nvestgaton nto allegations that the victim sexually
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maolested other chidren n the summer of 2IZ3. The defendant argued that due to the allegations agamst the
victim, the vicuim decided to point the l-'lnger at the defendant. ‘rhE defendant also ari gl’Eﬂ that testlmany
concermng the lﬂVESt’gat’ﬂn was relevant to show a motive to fabricate and to show the victim s kaulIEdgE about
sex and t’"ﬂgs of that nature.

1’.18 trial court determined that the defendant had not tied the InVEstlgat’Uﬂ to any of the relevant factors
that the court 1s to consider in deteri mining whether there are sufficient savFEguar ds of r E’Iab”'ty on any of the
victim s hear say statements. SUL'h factors include the victim s use of ter mmulagy unexpected of a chid of a
similar age or the lack of motive to fabricate. Adﬂltmnally, mn the present case, while the victim s outcr Yy was in
September 200023, a report concermng the victim s alleged sexual molestation of other chidren was not made
untu FFebruary 200™_. KFurthermore, the trial court stated

yuu have not indicated that you unsh to call anyone to point out the—-yau do not unsh to call any of the
victims of his alleged sexual assauit to tri ') and explain to the Gﬂl"' t the t’m’ﬂg' the fact that mayhe he
knew that this was coming down the pike and that s ulhy he decided to he or fabricate this stor Y= Galllng
the officer to tell this Gaur t that he was involved Iin an mvestlgatmn, which 1s what you have asked this

Baur t to do, does not seem to establish to this Baur t that there would be motive to fabricate.

AS such, the trial court demed the defendant s request to continue the hear mng to have the Lake F orest police
officer tESt’fy about the IﬂVESt’gatlﬂﬂ IﬂVD,Vlﬂg the victim s E"Eged sexual molestation of other chidren.

KFonoumng the section IlIS—--10 nearing. the trial court determned that the tme, content, and
circumstances of the victim s out=of=court statements provided sufficient saleguar ds of r E’lab”'ty unth respect to
those statements. As such, the trial court ruled that the victim s out=of=court statements, given by M""lﬂ and
'nvestlgatur AﬂﬂEr 'son, were admissible at trial- 'ﬂ S50 ri ulmg, the trial court relied on the victim s use of

terminology unexpected of a child of a simiar age and his consistent repetition of the statements.

v
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On Juy 28, 200, prior to commencement of the bench trial, the defense presented a motion m
llm_mE ri EquEstlﬂg to cross=examine the victim r eqgar ﬂlﬂg the allegatmns agamst him that were the subject of the
KFevrvary 200™ invesugation- In ms moton, the defendant arqued that the hne of nquiry was relevant to
establish bias or motive to test’fy l-'alsely and to show knululedge of sexual terms that a child of the victim s age
would not nor mally knouwi. Additmnally, the defendant indicated that 1t wias relevant to show a situation where a
person Is gettmg mnto trouble and turns around and blames someone else. 1’.12 defendant explained that in the
summer of 223 the vicum was confronted by s mother about his sexuvally Nappropriate conduct and was
separated from the mdividuals upon whom he committed s conduct- Soon thereaster, m Septemver 2003,
the victim made the a"Egat’ﬂnS agamst the defendant.

1’.18 stﬂtﬂ ari gl’Eﬂ that the defendant was chari gEﬂ mn this case before there was any mvestlgatmn of the
victim ri eqgar dlﬂg the other conduct. 1’.IE State asserted that since the victim did not know he was gEttlﬂg mto
trouble, 1t did not make sense that he would blame the defendant. 1’.19 stﬂtE adlso ar g"Ed that 1t was DEyund the
victim s mental caﬂaﬂ’ty to plan to gEt the defendant. F'mally, the State ari g"Ed that the other incidents ﬂ"EgEﬂ’y
occurred after the defendant abused the victim, but before the abuse was discovered, so there wias no relevance.

1’.12 trial court expressed i1ts concerns about the time between the point that the victim was confronted Dy
his mother about the abuse conducted on the other Dﬂys and the point that the victim reported the allegatmns
agamst the defendant. AS such, the trial court gr anted the defense latitude to explore the ink between the
confrontation unth the victim s mother and the subsequent char ges agamst the defendant, as an Hlustration of bias-

HUWEVE" » the trial court stated that the latitude did not extend to questions concer ning the underi ’ylﬂg conduct
because such detaills had nuthmg to do unth a motive to make up a stor ) about the defendant. ‘T"IE trial court
clear! ,y stated that 1t was not interested in any tynE of admission from the victim conceri ning the other a"egﬂtlﬂﬂs

of misconduct.
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At trial, the victm tesufied that ne 1sBM years o and ives n Lincoinsmire unth ms mom and brother.
1’.18 defendant would come to his house on mﬂnﬂsﬂays to pick him up and thEy would go to the bookstore, to the
movies, and out to eat- Bhe defendant also took the victim ta mis Uncie Jonn s nouse. However, the victim did
not know the town or C’ty where his uncile s house was located- 1’.18 victim testified that on the way to his uncie s
house, the defendant wouid stop the car, unbutton or unzip his pants, pull down his underwear, and stick out his
penis. 1’.18 defendant would move his hand up and down on his penis and bubbles would come out. ‘T’IIE defendant
wiould then unpe the bubbles off with a napkin- 1’.18 defendant would then do the same to the victim unbutton his
pants, pull down the victim s underuwear, and squeeze the victim s penis- ‘T’ITE victim saw bubbles come out of his
penisa A’te" that thEy went to the victim s uncile s house- Hﬂl"EVEr » the victim did not tell s uncle about the
mcident.

1’.18 victim further testified that a simiar incident occurred when he and the defendant were in a par k’"g
lot. 'ﬂ the par k’ﬂg lot thﬂy would stop, and the defendant would unbutton the victim s pants and pull down his
underwear- 1’.19 defendant held the victim s penis- 1’.18 defendant then took the victim home- 1’.12 victim testified
that he did not tell anylmdy because the defendant told him not to and because he the victim would have been in
troubte. ‘The victim airst toid Mumn about 1t and then towd ms mother-

A-Fter the victim toid his mother, 'ﬂVESt’gatﬂr Aﬂde" 'son came to the victim s house to talk about 1t and
show the victim some pictures- 1’.IE victim identified an adult male dlagr dmlm as a man= ‘T’ITE victim identified the
penmis and had other names for that part of the man, namely asshole, dick, and ass- 1’.18 victim also identified the
buttocks as the butt. HDWEVE" » the victim did not have other names for the buttocks- ‘T"IE victim
at:knaulledgeﬂ that after he toid Mu”’ﬂ what had happened unth the defendant, he later retracted his stor Yy by

telling MH"I" that 1t did not happen- HBIUEVEI‘ » the truth was that i1t did happen.
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an cross=examination, the victim testified that after he met the defendant he saw him ever L'}
WWVeanesday. The victm testified that he met unth the desendant more than S0 tmes. The victim demied that ne
toid Investigator /nderson that the defendant took im to an Appievee s, a Gnin s, and a Harry Potter movie
and he testified that the defendant never took him to these places. 1’.19 victim also denied that the defendant ever
took him to a grocery store. 1’.IE victim said that he wias unhanpy when the defendant quit bElﬂy his respite worker
and that he wias upset that the defendant did not say gﬂudbye to him. ‘T’IIE victim testified that he wias not sure Iif
what happened on the way to his uncle s house occurred before or after his bir thday. 1’.19 mcident occurred in a
parking Iot but the victm did not know the location of the parking Iot.

The victim s mother testiied and versied that the defendant provided respite care on December N,
2002. O that date, the defendant and the victim went to the grocery store, purchased a frozen pizza, and
came back to her house to cook it- Adationany, Febrvary 53, 2003, was the day the victim was supposed
to be dropped off at ms Uncie Jonn s nouse n Biverwoods. The defendant also appeared on the next requiarly
scheduled respite day, February IS, 20023. KFeovrvary 26, 2003, was the 1ast day the defendant
provided respite care- ‘T"IE victim s mother testified that she did not receive advance notice of the defendant s
resignation from the JIGH. Sne tesufed that she did not hear about the alleged sexual abuse of the victim until
sEptEthr 3, 2003-

Hobin Sowi testied that she 1s the respite coordmator for the JIGH. She mired the defendant and
wias his supervisor- Dﬂ F ebruar Yy Es' 2003' the defendant provided respite care to the victim- an or
about that same day, the defendant filled out a dﬂ"y respite worker ’Dg and stated that he would not be able to
make his next respite care appomntment unth the victim anMart:h 5' 2003— aﬂMﬂrcﬂ 8' 2003' the
defendant sent Bowl an e-=man message nforming her that he was resigmng mis posion uith the JIGH and taking

a Jjob n real estate sales. sallll attempted to contact the defendant two or three tmes subsequent to the e=mail

“10°
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but was unsuccessful- JGB nam:y provides that a termmatmg respite care waorker say gﬂﬂd‘byﬂ at a fnal visit,
but the defendant did not do that-

Muin s testmony at trial was substantially the same as at the section MS--00 nearing.
Addationany, /Mumn testified that the victim toid Mumnn that he 1oved the defendant and that he missed mm- In
response to questions concer ning what the defendant had done to the victim s penis, M""ln responded that the
victim said the defendant just put his hands down the victims pants and that the victim said that the
defendant hcked It

Investgator Anderson s testmony was substantially the same as s testimony at the section IS--10
nearmg- @n cross-exammation Investgator Anderson tesusied that on September 15, 2003, wnen the
victim directed 'ﬂVESt’gatﬂr Aﬂde" son to the location near his UHL'IE -'Uhﬂ s house, the victim did not say
anytnmg about what had occurred at that location- 'ﬂVESt’gatﬂr Ander 'son admitted, however, that he had
tesufied at the section H&S--10) nearing that the vicum had said that the defendant had Iicked the victim s pems
at that location- 'nvestlgatar AﬂﬂEr 'son further admitted that the police report he prepared of his mEEt’"g wnth
the victm on September 15, 2003, recited that the victim stated that it was at this location that the
defendant showed the victim the defendant s penis and pulled on the defendant s penis. 'ﬂVESt’gatﬂr Am:ler son
vl-'mally confirmed that the victim had stated that the place near s uncle s house was where the defendant had
taken out his pems and showed the victim his penis-

Investgator /nderson aiso testified that n February 200 ne was mvoived n an nterview at a
residence in ..ake F orest. ‘rhE mterview concerned incidents in which the victim in the present case was the
oftender- ‘The mcuents allegedly took place n the summer of S003. At some pont m 1ate 2003, the

victim was separated from the other individuals involved in the incidents. Fma"y, 'nvest:gatar Ander son testified

“11°
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that no one told lim about any confrontation with the victim, concermng the mcidents m the summer of 20023,
prior to the mvestgation m FFebruary S200™.

1’.18 StatE rested, and the defendant s motion for a directed l-'mdmg was denied.

1’.18 defendant testified, denymg any sor t of sexual contact unth the victim. 1’.19 defendant testified in
detall to each of the E’ght respite care appomntments he had unth the victim- tmEShEEtS' ml’EagE and expense
records, and credit card bills corroborated the defendant s testimony- n MNlovember 1B, 2002, ne took
the victum to Subway for dnner- n December W, 202, the victim had a school project that required the
purchase of groceries. ‘1"19 defendant took the victim to Dﬂmlﬂﬂ:k s and then returned to the victim s house,
where they cooked a frozen pizza- n Banvary 8, 20023, the defendant took the victim to see the movie
Veqge Taies. On Fevrvary 5, @003, the defendant took the victim to see the movie M angaroo Jack.
The desendant took the victim bownng once, to the MIFE busset once, to Boston Market on three occasions,
but never to G s- In ms respite worker 10g for February 26, 200023, the defendant stated he would not
be able to make the next appomtment unth the victm on /Marcn S, 2003. On March B, 20023, ne
sent an e=mail to Sluul advtsmg her that he was r esigning to work as a real estate sales associate at cnldulell
Banker - Dl"' mng the course of his Emp’ﬂymeﬂt' he and sﬂu” corresponded primar l’y by e=mail-

nES‘"tE case revieuls relative to the victim were admitted into evidence as business records- EVEI' ']
review of the victim stated that he i1s unable to d’st’ﬂgl"sh the truth from hes, that he has mental impairments, and
that he exhibits impuisive behavior and impaired judgment. Addltmnally, every revieu stated that the victim
exhibits inappropriate sexual behaviors, has inappropr lately touched several females, and does not understand the
reasons why this type of behavior 1s mappropriate- The review dated September 25, 2002, stated that the
victim had started to learn the rules of basketball but fri EquEnt’y made up s own rules. Admtmnally, that review

and another review stated that the victim continued to struggie wnth the concept of time- TI.IE revieus dated

“19%
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March 3, June 10, September 30, and December W, 20023, stated that the victim needs prompts to
respond to questions unth facts rather than fictitious ansuwers-

The victim s JIG mental neaith assessment, also admitted as a business record, confirmed all the
reviews and hkeunse stated that the victim 1s unable to dlstmgmsh the truth from lhes. 1’.12 assessment further
stated that the victim s t:agmtlve abiities are impaired and his Eﬂgﬂlt’VE ’"nctlﬂﬂlﬂg Is between ages five and seven-

1’.18 assessment noted that the victim Is taunted 'Jy the other children at school because he unll do anytmng thEy
tell hhm to do knows the rules but tends not to follow them str uggles with memaor| g r 'ecall, can be manlnulatmg,
and has ﬂ”"flﬂ"’ty discr lmmatmg between his thaughts and his actions has scattered thnughts and f"gﬂts of ideas
and talks to himself, I0Ses ri Eﬂ"ty' and at times believes his pretend IS real- ‘T’IIE assessment also noted that the
victim s -FEEImgs and expressions can be inaccurate because of his mabmty to corr Ectly process, ir he couid be
sad but laughing-

At the close of the tEst’mDny' the trial court found the defendant gl"’ty of aqgqr avated criminal sexual
abuse. ‘T"IE trial court stated that althnugh the victim testified the best he could, he was unable to r Eally explain
the facts or give the number of times he had been to various places with the defendant.- ‘rhE trial court
at:knaulledged that the victim s tEStlmuny contained some Inaccuracies- NﬂﬂEtnE'Ess, the trial court found the
victim s tEStlmU"y credible- SHEGI-FM:BIIy, the trial court stated

1’.19 victim described how the defendant in this case would pull out his penis, DElﬂg the defendant s, and
then sunsenuently pull out the victims pens that there was movement done by the defendant which

"’t’matE’y resulted in what the vicum termed to be bubbles. Aﬂd ' thﬂ"gﬂt that this victim was credibie

unth respect to that-

Hﬂu’EVEr » the trial court stated that the victim did not establish that the defendant had licked the victim s penis-

Trus came n evidence only by way of the testmony of /Mumn and Investgator Anderson. The trial court stated

“13%
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that Mu”’" s and 'nVEStIgﬂtﬂr AﬂﬂEr 50N S testlmany revealed that there were a number of contradictions
regarding what had actually occurred-

Accordingly, the trial court found that the State proved only the offenses outined m counts Il ana IV
of the indictment, agqgr avated criminal sexual abuse, which stated that the defendant touched the penis of the
victim- The trial court found tnat the offenses outined n counts I, Bl ana 'V, mvoiving the ncking of the
victim s penis or the plal:mg of the victim s penis Iin the defendant s mouth, were not proven hEyﬂﬂﬂ a reasonabie
doubt. 1’.12 trial court suhsequently sentenced the defendant to four years in prison- ‘1”19" eafter, the defendant
filed a t’mE’y notice of appeal.

1’.18 defendant s third contention on appeal Is that he is entitied to a neul trial due to the unt:unstltutmnallty

of section lIS--10 of the Gode- The desendant renes on In re B.H., 355 li. App. 30 S64H, 577
2005 . n wncn one panel of the Iinms Appenate Gourt, First Dstrict, renpng on Grawsord v-
YVasnington, SHI U.S. 36, ISB L. Bu. 2. 177, 124 S. C:. 1354 200 ., determmned
tnat section l5S--H0 of the Bode 15 unconstitutional- In Brawsord, the Supreme Gourt neid that testmonial
forms of hear say evidence are inadmissible absent a flﬂdlﬂg of unavallatullty and an oppor tl""ty to cross=examine
tne untnesses. Grawsord, SHI U.S. at 53-54H, ISB L. Ba. 20« 194, I24H S. G ar
'355-56- HUUJEVEI' » when the declarant appears for cross=examination at trial, the c onfrontation
¢ lause places no constrants at all on the use of s prior testimonial statements-. Grawsord, SHI U.S. ar
59,9 IS5BL Bi. 2419709, 124 S_ Gt at 1369 1. 9. I other words, when a child sex

abuse victim appears at trial and 1s subject to cross=examination, any prior statement of the victim being offered

pursuant to section I5S--10 of the Bode i1s a nonevent- Peopie v. Sharp, 355 In. App. Fa 786,

796 2005 .
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HE" e, the victim testified at trial and was subject to cross=examination. As such, none of the
statements admitted pursuant to section "5--'0 wiere improper under c" auwrford- SEE 5har Dr 355 '"-
App. By at TA6. Accordingly, as to the constitutionanty of section lS--10 in ngnt of Brawsord, we

need not address that i1Issue here because Bl‘ awrford clearly does not apply to the facts of the instant case- SEE

Beopie v. Nlasn, 1723 1. 24 H223, HA2 19986 revieunng court should not reach constitutional

Issues W the case can be determined on other grounds - MDI‘ eover, although another district of the 'llmms

Appenate Bourt has found section IlS--10 to be unconsttutional In re B.H., 355 Ii. App. 4 at

577 . such a decision 1s not binding on tms court- See Peopie v. Gavan, 18 . App. Fa 1082,

1086 2001 a decision of the appeliate court 1s not binding on other appellate diStricts -

The defendant s fourth contention on appeal 1S that he 1s entitled to a new trial because section H&S--
IO 3 renders the victim s hearsay statements, testified to by /Mumn and Investgator nderson,
statutoriny madmissibie- Sectuon lS--10 a of the Gode provides for the admission of hearsay evidence in

prosecutions for physical or sexual acts committed agamnst chidren under the age of '3 or persons who are

moderately mentally retarded. See 785 ILCS S HS—-10 2  WYWes: 2002 . However, section
"5--'0 b requires
b Such tesumony snall only be admitted ¥
' 1’.12 court finds in a hear! mng conducted outside the presence of the juri '] that
the time, content, and circumstances of the statement provide sufficient safeguar ds of
reliabiity and
e ‘rhE child or moder ately, SEeveri E’y' or pri U‘fﬂ"ﬂlﬂy mentally retarded person
either

A testifies at the proceeding or
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B IS unavailable as a untness and there I1s corroborative evidence of the act which I1s
the subject of the statement and

3 'n a case IﬂVD’Vlﬂg an offense perpetrated agalnst a chid under the age of
I23, the out of court statement was made before the victim attamed 12 years of age or
wnthin 3 maonths after the commission of the offense, whichever occurs later, but the
statement may be admitted regardless of the age of the victim at the time of the

proceeang. 7285 ILCS S HNS--10: WWes: 2002 .
'The defendant argues that section lIS--10 b 23 preciudes the adnission of the victim s statements because
the victim s statements fall outside the provision s time frame. SHEL'I-m:aIly, the statements at i1ssue occurred
after the victim attained '3 years of age and thEy were made 7 maonths after the commission of the offenses.
At the outset, we note that althaugh the defendant raised this i1Issue at trial, he failled to raise i1t again in

a posttrial motion- 'n order to preserve an Issue for appeliate review, a posttrial motion preserving the i1ssue Is

required- See Peopie v. Bnocn, I8 Ii. 24 176, 186 1988 boin a trial oyection and a written

posttrial motion r adising an ISsUe are necessary to preserve an issue for revieul - ar dinar l’y the fallure to raise an
Issue In a posttrial motion resuits In Waiver- EHUI:h, 'ee '”- Ed at '85- "ﬂl"EVEr' because the
defendant s argument implicates substantial rights, It 1s reviewable under the piamn error ruie- See 1234 I, 2a
a 615 ..

AS such, the question before this court iIs one of statutor Yy construction- 1’.19 cardminal rule of statutor ']
construction 1s that the court must ascertain and give effect to the intent of the Ieglslatur (= 'ﬂ re arriage of

King. 208 I. 20 332, 340 20023 . The iegisiature s intent can be determined by looking at the

language of the statute and construmg each section of the statute together as a whole- Peopie v- Patterson,

308 I App. Fa FH3, GYUT 1999 . Moreover, the language of the statute should be given its
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plam and ordmary meanng- Mg, 208 I. &4 ar FHO. WVien the ianguage of the statute is
unaml"gunus, the court may not depart from the languagE and read into the statute exceptions, hmitations, or
conotions-  Datterson, OB I App. Fu at GHAB.  In determinng the leqisiature s ntent, the court
should consider, In addition to the statutor '] Ianguage, the reason for the law, the problems to be remedied, and

the objects and purposes sougnt.  Beopie v. Smitn, YUS In. App. Fa 179, IBS 200 . Because

the construction of a statute 1S a question of law, we apply a de novo standard of review- Beopie v. Garter,

213 1. 2« 295, 301 2004 .

LSonstruing each section of the statute together as a whole, we find the plan language of section HS--
'a b 3 to be clear and unaml'ugunus- Sectlﬂﬂ "5--'0 a creates a hear: say exception for the victim of a
sexual assault who 1s a chid under the age of '3 and also for those persons who are moder: ately, Severi E’y'
or profoundly mentaily retarded. 785 ILCS S HS--10 a2 WWes: 20082 . Tiroughout the statute
the ’Eg’s’ﬂtur e makes a distinction betwieen chidren under the age of '3 and persons who are moder: ately mentally
retarded- WFor exampie, i section lIS—--10 ¢ . the leqisiature indicates that 1t i1s for the trier of fact to
determine the l"E'ght and cr Eﬂlh’"ty of the hear: say tﬂstlmﬂny- 'n makmg I1ts determination, the fact finder shall
consider m the age of the chiid or the intellectual capabiities of the moder, atEly mentally retarded person- SEE
725 ILCS S HS--10 ¢ Wes: 2002 sce aiso TS ILCS S HS-—-100 2 YWest
2002 nearsay testmony admitted only ¥ chid or moderately mentally retarded person testfies or, i
unavailable, there iIs corroborative evidence - F urthermaore, when referr mng both to chiidren under the age of '3

and to maderately mentally retarded persons, the legisiature chose to use the term victm- See 785 ILCS

SHS-10a 1., : @ Wt B002 see aiso Bus. Act 90--T8BE, SIO, ess. Fanuary I

1999 . sections HS--I0 a 1 and HIS--10 a £ ., substituted the victm for such chid or

mstitutionalized severely or profoundly mentally retarded person mn three places -
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The 1anguage n section lIS--10 v 2B ciearly appues only to offenses perpetrated aganst a child
under the age of Ic3.  The legisiature did not use the collective term wvictim and did not include language
mdicating that the section apphed to persons who are moderately mentally retarded- Am:urdmgly, the time
constramts set forth m section lIS--M0 v 23 apply to chid victims under the age of 123 but do not appiy to
maoderately mentally retarded victims, even i the moderately mentally retarded victim 1s under the age of 123.

‘The purpose of the statute also supports tms mterpretation. See Smiin, <3HS I App. «Pd at

185. As set forth by our supreme court in Peopie v. Hullaway, 177 I. 2q 1, 9-10 1997

It appears that the legisiature, in providing for the admission of evidence of outcry statements
as exceptions to the hearsay rule in certamn cases, was concerned with the ability of the victm to
understand and articulate what happened during the incident - ‘The importance of allounng hearsay
testimony of an outcry, however, Is not dictated by the age of the victim when the assault OCCUTS-
Instead, it 1s dictated by the victim s ability to adequately testify to the alleged incident-

In expandmg the hearsay exception to mentally retarded persons, the Lzenerai Assembly expressed its desire to
rectify difficulties when the complamant has an impaired ability to testify- Hullmuay, 177 I 24 a: 10. A
normal child, as he or she increases n age, would be expected to develop the ntellectual abiity to adequately
testify- However, a chid victim who 1s also mentally retarded may always suffer from an impamred abiity to
testify- As such, imposmg the time Imitation of section nNs--10p 3 w mentally retarded victims under the
age of I3 wourd defeat the purpose of mciluding mentally retarded persons unthin the hearsay exception- The

legisiature could not have mtended such an absurd result- See Peopie v. Gouns, 214 6. 24 206, 215

2005 i construng a statute, the court presumes the legisiature did not intend an absurd result -
In the present case, the parties stipulated to the testimony that the victim had a full scale 10 or Y19
and that the victim met the statutory definrtion of a moderately mentally retarded person. See 7285 LGS

5 102--23 yl/est 2002 a maderately mentally retarded person i1s defined as a person whose
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mtemgence quotient 1s between Yl ana 55 . Since section IIS--10 b o3 does not apply to moderately
mentally retarded victims, even i the moderately mentally retarded victim 1s under the age of I3, the defendant s
argument that section lIS--00 b 3 renders the nearsay statements at issue statutoriy madmissible 15
wnthout merit-

In so runng, we note the defendant argues that, for the purposes of the apphcation of section II5--
10 v 3. the victm n tmis case 1s a victm under 123 years of age. The defendant argues that the victim
cannot be considered moderately mentally retarded because the indictments for aggravated crimnal sexual abuse
alleged only that the victm was under I years of age. 'The mdictments dd not allege that the victim was
maderately mentally retarded.-

At the outset, we note that the defendant raises this argument for the first tme on appeal.- At the trial
court level, the defendant argued only that the time hmitation of section IIS--10 b 23 appned to moderately
mentally retarded victins under the age of 13- @In appeal, the defendant, for the first time, nsmuates that the
mdictments preclude consideration of the victim as moderately mentally retarded, for purposes of the statutory
hearsay exception, because they speciied only that the victim was under I3 years of age. Arguments raised
for the first tme on appeal are conswered waived- See Peopie v. curry, 56I1.2.162. 170 1973

a htigant cannot raise an i1ssue for the first time on appeal issues not raised below are consiered waived -
Absent waiver, however, we find this contention to be without merit-

l/lé agree unth the defendant that the instant case 1s clearly a prosecution for a physical or sexual act
perpetrated upon or agamst a chid under the age of 123  However, the vicum was not only under the age of
123, but was also moderately mentaily retarded. It was unnecessary, nonetheless, for the mdictments to ndicate
that the victim was moderately mentally retarded- The defendant was charged unth aggravated crimnal sexual
abuse under section I@--16 ¢ 1 1 of the Grimmal Gode of 1961, wnich states, n relevant part

¢ The accused commits aggravated criminal sexual abuse i

“19%



No. 2--04--1190

' the accused was ' 7 years of age or over and 1 commiits an act of sexual conduct
unth a victim who was under '3 years of age when the act was committed - 72"
Inessii2-16: 1, Wes: 2002 .
The United States Gonstutution and the linois Gonstitution asfard crimmal defendants the right to be informed
of the nature and cause of the accusations agamst them-. u.s. cnnst., amend- V' 'll. canst. '97",
art- ', §B. SEJ:tmn "'--3 of the Cude requires that a nnargmg mstrument set forth the nature and
elements of the offense nnarged. 725 'Lcs 5 "'--3 a 3 MEt EDDE - 'n the present case,
the fact that the victim was moderately mentally retarded need not have been included in the indictments because
this fact 1s not an element of the offense.

HD!UEVEI‘, m determlmng whether the statutnry nearsay exception BppllEd n this case, the fact that the
victim 1s moderately mentally retarded became relevant. As noted above, the importance of allounng hearsay
testimony of an outcry Is dictated by the victim s ability to adequately testify to the alleged incident. Hullaway,
177 . 20 ar 10 yl/e acknowledge that if the victim were not moderately mentally retarded, the time
constraint of section "5--'" b 3 would apply because the out=of=court statements at Issue were made
after the victim attained '3 years of BgE and seven months after the commission of the offense. 'n the present
case, however, despite the victim s advance In age, he stil had an impaired abiity to testify because he Is
moderately mentally retarded. This 1s specifically the type of situation that the statutory hearsay exception was
intended to rectify- See Hallnway, 177 I 20 ac 10.

ﬁe defendant s final contention on appeal I1s that the State falled to establish that the time, content, and

circumstances of the hearsay statements at Issue were reliable unthin the meaning of section ns--10o 285
InLCs s nNs--1io yl{zst 2002 . Scction IS--10 b o+ the Gode provides that certain evidence

shall be admitted as an exception to the hearsay rule- 725 I1IL0CS S IS--10 s mst 2002 . O

of the required conditions, houiever, Is that the court finds in a heari mng conducted outside the presence of the jur Yy
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that the uuime, content, and circumstances of the statement provide sufficient Sa‘Eg"ar ds of r E"ab’"ty- 725
ILCSS HS5--10: 1 WWest 2002 . The requrement that the court find that the time, content,
and circumstances of the statement provide sufficient safeguards of reliability has been held to secure comphance
unth the defendant s sixth amendment rlgnt to be confronted unth the untnesses agamst him u-s- cﬂﬂst—,
amend. VI . Beopie v. Magmre, I29 I App. -3 86, N95 200 .

MEH L'Dnduﬂt’ng a section "5--'D nEar’ng' a trial court must evaluate the tﬂta’,ty of the

circumstances surroundimg the making of the hearsay statements.- Peopie v. Simpkins, 2997 I App. Bd

668 676 1998 . I deterrmning the reliability of the victim s hearsay statement, relevant factors
mcilude the followng I the spontanerty and consistent repetition of the statement £ the mental state of the
victim giving the statement =3 the use of termmology not expected of a child of comparable age and 4 the
lack of a motive to fabricate- Magmre, 29 1. App. aBu at 6. The State, as the praponent of
out=of-court statements sought to be admitted pursuant to section H5S--10 o the Eode, bears the burden of
establishing that the statements were reliable and not the result of adult prompting or mampulation- Peopie v.
Zwart, ISI 6. 24 37, HS 1992 . Smpkns, 297 In. App- Fa at 6T6. Questons
regarding the admissiiity of evidence e within the discretion of the trial court- Zwart, IS I 24 ar HY.
A reviewing court may overturn a trial court s determmation only when the record clearly demonstrates that the
trial court abused its discretion. Zwart, IS I. 24 ar HY4.

In the present case, the trial court determined that the time, content, and circumstances of the victim s
out=of-court statements provided sufficient safequards of reliabiity- The trial court specHically pomted to the
use of terminology unexpected of a chid of a simiar age and the consistent repetition of the statements- For
example, mn its June 2, 2™, written order, the trial court specifically referred to the followng statements,
made by the victim to either Mullm or 'nvestlgatur Andersun, as renabte e nad bubbies in his ass and He

sam that the defendant had touched his pems unth s claws. Whe trial court s deterrination wias not an abuse
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of discretion-
mgn talking unth Mullm and Investgator Andersun, the victim used the terms licked s asshaole,
bubbles in s ass, and hcked his pems- Addmanally, the victim said the defendant was shakig his pems up
and down and stuff came out. m agree unth the trial court that such ternminology i1s unexpected of a child of a
similar age as far as it relates to matters of a sexual nature- However, such descriptive terms are those that a
child would commonly use and support the conclusion that the content of the statements was rehable. See
Sinpkins, 27 I App. aBu at 678 out-os~court statements deemed reliable where victim referred to her
vagina as her private, a term mdicative of a young girl not versed i the nomenclature of bodiy organs Beopie
ve Back, 239 I App. v H4Y, 59 1992 same . Mareuver, pursuant to Mullm s and
Invesugator Andersnn s testimony, the victim s statements to Mumn and Invesugator Andersun were
consistent unth each other- The victim indicated to both Mulhn and Investigator Andersnn that the defendant
hcked his pemis, that this had occurred three times, and that at least one of the mcidents occurred in the
defendant s car- Addmanally, the victim stated to both that the defendant was shaking s own pems up and
down and stuff came out.
Furthermore, the circumstances under which the statements were made also tend to support ther
renabmty. See Zwart, ISI li. 24 at Y. The statements were made spontaneously, rather than mn
response to leading questions- The victim voluntarily reported the abuse to Mullm- Mumn and Invesugator
Andersnn did not question the victim 11 a suggestive manner or encourage the victim to accuse the defendant of
sexual abuse- WFmally, unth respect to the tming of the vicum s statements, we acknowledge the delay m the
victim s reporting of the abuse- The abuse occurred n late 22 and eariy 2003. The vicum dud not first
report the abuse untl September 23, 20023. However, as a general rule, delay n reporting abuse unil not
automatically render a victim s statements madmssible under section l5S--10 of the Gode. See Zwart, 151

. 24 at HB. As such, we cannot say that the trial court abused 1Its discretion in concluding that the hearsay
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statements at 1Ssue possessed sufficient safeguards of reliabiity  as required by section IlS--10 of the Gode.

Fur the foregoing reasons, the Judgment of the circuit court of '.ake ':nunty Is affirmed.

Ale 'med.
OMALLEY i CGALLUM., JJ.. concur.
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