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IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

THE PEOPLE OF THE STATE OF
ILLINOQIS,

Appeal from the Circuit Court
of Du Page County.

Petitioner-Appellee,
V. No. 05--DV--1171
Honorable

Joseph S. Bongiorno,
Judge, Presiding.

KENTON HOUAR,

Respondent-Appellant.

JUSTICE CALLUM delivered the opinion of the court:

Respondent, Kenton Houar, seeks review of a pienary arder o protection entered aganst mm under
tne Binas Domestic Vioience Act or 1986 Ac: 750 ILCS 60 100 ¢t sea. Wes: 2002 .
The trial court denied respondent's motion to reconsider, and this appeal followed. For the following
reasons, We reverse.

I. BACKGROUND

On July 5, 2005, Denise Houar, respondent's ex-wife, filed a verified petition for an
emergency order of protection against respondent on behalf of their four minor children. She
alleged that on July 2, 2005, during scheduled visitation with the children, respondent hit their
daughter Aubrey, age 13, with a plastic stick and caused a welt on her leg. The trial court granted
the petition and issued the emergency order, prohibiting respondent from making contact with

Denise or their children.
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On July 22, 2005, the trial court held a hearing regarding the extension of the emergency
order and the issuance of a plenary order of protection. Before the hearing began, the trial court
asked respondent's counsel whether respondent would be testifying. Respondent's counsel indicated
that respondent, who was present, would not testify.

Denise testified that on July 2, 2005, their children spent the day--approximately 10 to11
hours--with respondent at his residence. Upon returning home, their daughter Aubrey was shaking,
crying, and extremely upset. She had a raised, red welt on her leg that was approximately two
inches long and one-quarter-inch wide. Aubrey did not have a welt on her leg before spending the
day with respondent. Denise brought Aubrey to the police department, and respondent was
subsequently arrested. Denise testified that seeing the welt on Aubrey's leg made her "extremely
fearful™ that "there's more physical and sexual abuse.” The State rested its case. Respondent’s
counsel did not conduct cross-examination or move for a directed finding. Respondent did not call
any witnesses and did not testify on his own behalf. Both the State and respondent waived closing
argument.

The court ruled as follows:

"The standard of proof here is preponderance of the evidence. The respondent has refused to

testify, which is his right under the fifth amendment. The court, in a civil proceeding, can

make certain inferences from the refusal to testify. The testimony of the witness, Denise

Houar, is that the child, Aubrey, 13, was in the care and custody of the--exclusive care and

custody of the respondent for a period of 11 hours, at which time she returned to her home

with a welt on her leg. The burden is preponderance of the evidence, not proof beyond a

reasonable doubt. A plenary order of protection will enter."
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Immediately following the ruling, respondent'’s counsel objected to the court's application of
a negative inference based on respondent's failure to testify. He argued that the negative inference
was inappropriate because he could not recommend that respondent testify, in light of pending
criminal domestic battery charges. The court responded that it was not suggesting that counsel so
recommend, but that a negative inference from respondent's refusal to testify was permissible in a
civil proceeding. Counsel responded, "with all due respect, Judge, I think the inference you can
draw is that he's exercising his fifth amendment right to protect himself from the criminal case.” The
court entered a two-year order of protection, prohibiting respondent from contact with Denise and
the four children.

Respondent moved for reconsideration. He argued that the State failed to establish a prima
facie case that respondent inflicted abuse. Accordingly, respondent asserted that the court should
have first considered whether, based on the State's case, a defense was required before making any
negative inferences from respondent’s failure to testify. He further argued that the court's application
of a negative inference was based on its misapprehension that respondent had invoked his fifth
amendment privilege against self-incrimination.  Respondent's counsel asserted that his
representation to the court, prior to the plenary-order-of-protection hearing, that respondent would
not testify was not necessarily an indication that respondent was asserting his fifth amendment right.

Rather, when he said that respondent would not testify, counsel meant that he would not be calling
respondent as a witness in his case-in-chief, because he did not believe that the State could establish
a prima facie case.

The trial court denied respondent's motion, noting that it took judicial notice of respondent's

pending criminal proceeding and, pursuant to its obligations to protect respondent's constitutional



No. 2--05--0993

rights, inquired before the hearing as to whether respondent would be testifying. The court
reasoned:
"Clearly, everyone in this proceeding knew that [respondent's] refusal to testify was based on
his fifth amendment right. And that was gleaned from the fact that it was a criminal
proceeding in which this independent order of protection, this hybrid proceeding which of
[sic] [G]eneral [A]ssembly has given us, arose ***. The court in a civil proceeding must
draw inferences from that refusal.”
Respondent appeals.
Il. ANALYSIS
Hespondent argues tat the State failed to present sufficient evidence ta obtamn a pienary order of
protection. SDEl:lilt:ally, respondent contends that the State did not establish a prima facie case of abuse and
that there was no evidence of causation. Mnreuver, respondent asserts that s decision not to testfy was
strategic and that 1t was never clearly established that he intended to assert the fifth amendment. Act:ardmgly,
respondent contends that lnois Battern Jury Instructions, Givi, Nlo. S_01 2005  neremaster 101
OCwvi 2005 No. 5.01 :anure to produce evidence or a untness , was the only possible basis for the

I
trial court s decision to make a negative Inference- HE further argues that the instruction s four required

Y1PI Civil (2005) No. 5.01 states:

"If a party to this case has failed [to offer evidence] [to produce a witness] within his
power to produce, you may infer that the [evidence] [testimony of the witness] would be
adverse to that party if you believe each of the following elements:

1. The [evidence] [witness] was under the control of the party and could have

been produced by the exercise of reasonable diligence.

g
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elements were not satisfied because, in part, the decision to reframn from testl-rymg was reasonabie in llght of the
pendmg criminal case-
The Act provides
"Any proceeding to obtain, modify, reopen or appeal an order of protection, whether
commenced alone or in conjunction with a civil or criminal proceeding, shall be governed by

the rules of civil procedure of this State. The standard of proof in such a proceeding is proof

2. The [evidence] [witness] was not equally available to an adverse party.
3. A reasonably prudent person under the same or similar circumstances
would have [offered the evidence] [produced the evidence] if he believed [it to be]
[the
testimony would be] favorable to him.

4. No reasonable excuse for the failure has been shown."
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by a preponderance of the evidence, whether the proceeding is heard in criminal or civil
court." 750 ILCS 60/205(a) (West 2002).
pl‘ﬂﬂf Dy a preponderance of the evidence means that the fact at iIssue, here abuse at the hands of respondent, Is

rendered more likely than not- See, e-g-, Lndsey v. Board of Baucaton of the Gity of Ghicago, <35 I

App. 3. 971, 986 2004 .
Respondent argues first that the State did not establish a prima facie case. Aithougn he does not
speciey the elements of an alleged prima facie case, e contends that the State failed to establish causation.

We are compelled to clarify that the Act does not specify a particular prima facie case that must be

satisfied in order for a petitioner to obtain an order of protection. See Peapie ex rei. Minteer v.
Kozn, 297 Ii. App- Fa 1038, 1042 1998 tral court mproperly determined that petitioner
established a prima -Fﬂ_l’.'lE case at the ex parte hearmg and that respondent failled to overcome the prima l-'a_l’:lE case

mstead, court should have considered whether petitioner s evidence at the order of protection nearmg established

abuse by a preponderance of the evidence see also ’ﬂ re Mar riage of Gﬂl‘ don, 233 '". App. 3}1 5' 7,

ssu '992 Issue was whether petitioner proved abuse l'ly a preponderance of the evidence, not whether
pettioner estabhshed a prima facie case - INstead, the Act requires proof of abuse by a preponderance of
the evidence. .ﬂms, our inquiry Is whether the preponderance of the evidence burden was met, not whether
prima -fﬂ_l’.'lE elements of a cause of action were established.

1;"5 court r et:ently held that a trial court s nm:lmgs under the Act are revieuwed using the manifest=
weight-of-the-evidence standard- Best v. Best, 358 I App- 30 1046, 1048 2005 . appeal
atowed, 217 . 20 558 2005 . Appication of the manfest-weight-of-the-evidence standard
requires reversal of the trial court s decision Uﬂly If the opposite conclusion I1s clear ly evident or the determination
IS unreasonable, arbitrary, or without basis in the evidence- Inre DF, 201 11l. 2d 476, 498 (2002) The

Best holding represents a departure from prior authority that reviewed for an abuse of discretion A trial court's

6"
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findings under the Act and reversed only if the court's ruling was arbitrary, fanciful, or unreasonable,

or when no reasonable person would adopt the court's view. See, e.g., Wilson v. Jackson, 312 llI.

App. 3d 1156, 1165 (2000). For the following reasons, we conclude that the trial court's ruling was
erroneous under either standard.

ﬁrmng to the negatlve mference, the trial court determined, based on respondent s representation before
the nearmg, that respondent intended to invoke his fifth amendment perllEgE agamst self~micrimmation. AftEl‘ the
close of evidence, the court inferred that respondent did not tEStl-Fy because his test:mnny would have been adverse
to him. At:curdmgly, we must address respondent s argument that the trial court erred in -Fmdmg that he invoked
the fifth amendment and assess whether the trial court anprapnately drew a negatlve mference from respondent s
failure to testify.

nesnundent S position regardmg his reason for not test:#'ymg at the nlenary- order=of=protection nearmg
has varied unth each SthE of the praceedmgs. nesnandent s current contention==that his decision to refrain
from tEStlfylﬂg was strategu: and that he did not intend to assert his fifth amendment perllEgE agamst self-
mcrimiation==is dtsmgenuaus- 'ndeed, respondent s position at the nearmg, given cantemparanenusly unth the
trial court s rulmg, was that the court should infer that he was assertmg his fifth amendment ngnt to protect
himself from self=mcrimination- nesnnndent s counsel made clear that he could not recommend that his chent
tEStH"y' m Ilght of the penmng criminal cnarges. 1;18 Dﬂly reasonable inference to be made from this representation
Is that counsel did not wiant his chent to incriminate himseif in the criminal case- MU"EUVEI‘, W respondent was
convinced before the heanng that the SthE would be unable to meet 1ts burden, It IS curious that he did not move
for a directed Imdmg at the close of the stBtE S CASE- m do not mean to SllggESf that a motion for a directed

snding was mandatory however, the failure to so move weakens respondent's argument that his refusal
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to testify was a reflection of the strength of the State's case. Based on the foregoing, the trial court’s

finding that respondent invoked the fifth amendment was reasonable.?

2BECaUSG respondent invoked the fifth amendment, we need not address ms assertion that the trial
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court mappropriately apphed DI G 2005 No. 5_001. Settng ase the fact that there 1s no right to
a yury trial under tne Act 750 1LCS 60/206 (West 2002)) and, thus, this instruction is not given in
order of protection hearings, respondent cites no basis in the record for his assertion that the trial
court considered or applied the factors set forth by IOl Gvi 2005 No. S.01. Any esforts on
our behalf to assess how or where the trial court erred in its consideration of the instruction s factors would
constitute sheer guesswork- /Moreover, and contrary to respondent s assertion, 1Dl G 2005 No.
5.0 is not the only basis for draunng a negative mference n a civil case- /s we shall see, where, as nere, a

respondent invokes the fifth amendment in a civil case, a negative inference may be drauin.
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The fifth amendment to the United States Constitution provides that “[n]o person *** shall
be compelled in any criminal case to be a witness against himself." U.S. Const., amend. V.
Similarly, our state constitution provides that “[n]o person shall be compelled in a criminal case to
give evidence against himself nor be twice put in jeopardy for the same offense.” Ill. Const. 1970,

art. |, §ID see Halpm ve Scorn, HIS Li. 104, 107 19523 Untead States 5upreme Lourt

decisions interpreting the fifth amendment are authoritative m construmg articie I, section 10, of the Bnois
Lonsutution - The privilege agamst selé~mcrimmation may by mvoked i any proceeding, civil or crimmal, n which
the wntness reasonably believes that the mformation sought, or discoverable as a result of the witness s
testimony, could be used in a subsequent criminal proceeding agamst him or her- Allen ve linais, H78 U.S.
64, 368, 92 L. . & 296, 303-04, 106 S. C:. 2988, 2991 1986

Peopie v. James, FOH I App. I 52 59 1999 _

Liearly, 11t1s the prevaing rule that the FFitn Amendment does not forind adverse inferences agamst

parties n civil actions wihen they refuse to testify in response to pri obative evidence offered against them-

Peopie v. LIEYH, 905 United States ‘:urrency Ohe 1988 Lhevrolet Astru Van, 177 Ii. 24

B4, 332 1997 . quoting Baxter v. Baimgane, 25 U.S. 308, 318, 47 L. 4. 24

B'D, 82', 95 5. ct. '55', '558 '975 - HD!HEVEF » OUr research has not uncovered any cases

addressing the application of a negative iference against a respondent who refuses to testify in a civil order=of~
protection hearmg when crimmal charges, based on the same alleged conduct, are simultaneously pending-

"EVEI‘ theless, several cases are nmstructive.

In Gziampa v Iinois Gvii Service Gomm n, 89 . App. s 606 1980 . a civi service

commission hearing officer considered, alnng wnth other evidence, the plaintiff s invocation of his fifth amendment
pr lVl’EgE agamnst self~mcrimination when 1t recommended that the plantiff be dischari gEd from his position for

conduct unbecoming of a state employee- ‘The plamuiss appealed, argumng that consueration of his refusal to

10"
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testify was improper because criminal charges based on the same alleged occurrences were also pending- ‘T’IIE
appeliate court found no error- @mampa, 89 In. App. ZBa at G1I33. The court conciuded that the fact that
crimmnal charges were pending agamst the plaintiff did not violate his right to be free from self=incrimmation-
E’ampa' 89 '"- Anﬂ- 3d at 5'3- 1’.19 court reasaoned
1’.IE constitutional guarantee against self~mcrimination protects a untness from being forced to
give testimony leading to the imposition of criminal penalties, but it does not insulate a untness from every
possible detriment resulting from his testimony-
ﬁEr e Is nothing inherently repugnant to due process i requiring plamtf to
choose between giving testimony at the civil proceedmng and keeping silent, even though giving testimony

at the hearing may damage his criminal case - G:amna, 89 'II. Apﬂ. 3!1 at 5'3.

In Jacksonvite Savings Bank v. Kovack, 326 Ini. App. 3u 31 20082 . the defendant

ari g"Eﬂ that the trial court abused I1ts discretion In ri E-Fusmg to stay civil pr UCEEd'ﬂgS m ’lght of a pﬂﬂdlny criminal

lﬂVESt’yat’ﬂﬂ- 1’.18 defendant was accused of lllegally receiving funds DE’D"g’ﬂg to the bank while he wias Emﬂ’ﬂyﬂﬂ

there. HE asserted that a stay was appropriate and that he could not defend himself in the civil pri at:EEdmgs

because he mlght mcriminate himseif in the peﬂﬂlﬂg crimnal InVEStlgatlﬂﬂ- aﬂ appeal, the court dlsagr eed, haldlng

that the fifth amendment does not mandate a stay of civil pr DCEEdlﬂgS nﬂﬂdlﬂg the outcome of simiar or paraliel

crimmal proceedngs. Jacksonvine, 326 Ini. App. B at H3S. The court acknouwledged that the
defendant s position was unenviable, but stated

A defendant has no absolute r Igﬂt not to be forced to choose betuieen tESt’fy’ng m a civil matter and

dsser tmg his £ ifth a mendment pri IV”EgE- Nﬂt unly IS It permissible to conduct a civil pr UcEEﬂlng at the

same time as a related criminal pr UcEEﬂl"g' even if that necessitates invocation of the £ i¥th a mendment

privilege, but i1t 1s even permissible for the trier of fact to draw adverse inferences from the invocation of

“11°
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the £ Hth a mendment in a civil proceeding- Jacksonviie, 26 I App. Bd at NS, quoting

'( eatmg Ve a'FFIGE of 1;"‘ Ht 5uper vision, ",5 F-3d 322, 325 sth c"' - '995 -

Tiuis court recently held that a trial court did not err n refusing to make a negative mference from a

defendant s fallure to testify n a civil proceeding when a crumnal case was pending- Peopie ex rel. Sherman v.

Cryns, 327 Ii. App- Fu 753, 766 20082 . a++d on other grounss, 203 Ii. 2. 264

2003 . m determined that the trial court was not required to make the negative mference, but we did not
reach the question whether a negative mference was constitutionally forbdden- Am:nrdmgly, our decision in

cryns did not alter the rule that a negative inference is permissible, but is not required- Bee, e-g-, Daniels v.

plpentters ASS n LDL'B’ Unmn "ﬂ- 597' 983 F-Ed BBD' BDE 7tn c'r. '993 -

It 1s ciear from Eaiampa and Jacksonwville that pending crimmal charges do not make improper the draunng

of a negative inference from a party s failure to testify in a civil proceeding- m See no reason to apply a
different rule in the order—of=protection context. certamly a respondent mn a civil order—of-protection hearing is
m a difficult position ¥ crimmal proceedings are pending- I the respondent testifies, he or she risks self-
mcrimmation n the crumnal matter- Hefusal to testify, however, may result in a negative inference and the Ioss
of valued interests such as chid visitation or custody- INlevertheless, such tension exists whether the

proceedings involve domestic violence or, as seen m Lziampa and Jacksanvilie, employee nusconduct or illegal

recept of funds. MHere, a negative inference was theoretically applicable despite the pending crimmal charges-
m conclude, however, that the trial court erred n its finding that the plenary order of protection should

Issue, based on i1ts application of the negative mference. A fifth amendment invocation cannot, on I1ts own,

constitute the basis of a guity fmding. LaSane Bank v. Seguvan, SY F.230 387, 390 7w Gir.

1995 finding, iIn summary judgment context, that judgment cannot rest on silence without additional probative
evimence - "Silence is a relevant factor to be considered in light of the proffered evidence, but the

direct inference of guilt from silence is forbidden.” LaSane Bank, S Y F.Fq at B39O0 see aiso

“12*
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Independent Trust Gorp. v. Hurvick, 351 1. App. gui 953-54 2004 LGampa. 89 1.

App. aBd at BIS3-I Natonai At:neptam:e Lo. or Amerma v. Bathaiter, 705 F.2: 924, 929

7w Gir- 1983 . As discussed above, the general rule is that a negative inference may be drawn

when a party in a civil proceeding fails to testify in response to probative evidence. An accusation

of misconduct is insufficient to satisfy the probative evidence requirement; the complainant must
produce evidence in support of the allegations. LaSane Bank, 5™ . ar F91. |n other words,
if the court has other evidence of the alleged misconduct, the court may constitutionally consider the
party's silence as additional supporting evidence.

Here, the requisite probative evidence was missing. The versied petition for the emergency order
of protection alleged that respondent struck A ubrey unth a rod, causing a welt on her Ieg- At the hearing on the
plenary order, however, the S'tate put forth no evidence to support those allegations- Instead, the State s oniy
untness established that Aubrey, after being in respondent s exciusive control, was upset and injured. ﬁere was
no evidence or testimony regarding how the injury occurred or whether respondent in fact inflicted the injury-
Accordingly, given the State's failure to proffer probative evidence against respondent, the trial
court's application of the negative inference was effectively the same as deeming respondent’s
silence an admission of the allegations. In other words, respondent's silence was not additional
evidence pointing towards abuse; it was the only evidence. The airect nference of gunt frem suence 1s
mproper- LaSane Bank, 54 F_23a ar 390.

To ve ciear, there may be times when the negative inference is the final piece that tips the
scales in the State's favor. Our holding should not be interpreted as requiring the State to meet its
burden by a preponderance of the evidence before a negative inference may be applied. Indeed, to
prohibit the application of a negative inference unless the State has already produced enough

evidence towin isillogical. In that scenario, where the State already has sufficient evidence to meet

13"
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its burden, there is no point to drawing a negative inference, because it would merely be
Su perfl uous. Houwever, there must be some probative evidence proffered that supports the allegations before a
negative inference may be apphed- nespundent s silence here wias not the final piece of evidence that tipped the
scales 1t was the unly piece and, as such, the trial court erred in Issumng the order-

For the foregoing reasons, the judgment of the circuit court of Du Page County is
reversed.

Reversed.

BOWMAN and BYRNE, JJ., concur.
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