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IN THE
APDPBELLATE COURT OF ILLINOIS
SEeCOND DISTRICT

MSTSUBUHBAN BANK. as .';ustee Appeal from the c:rcmt cgurt
under Trust Agreements Nos. 65996, 2805, of Du page cgunty.
and 8037,

Piamntisi-Appenant,
v- No.. 0Y--s/AR--67
THE CITY OF WEesSTCHICAGO. Honoranie

Bunme M- mgatun,
Delendant-Appellee- .'udge, presldmg.

JusTnce BDWMAN delivered the opmion of the court

In this case, plainuss, yl/est Suburban Bank, contests the mvoluntary annexation of six parcels of land
under section Z==0-=12F or the Binois Mummpal Cooe Coce 65 ILCS 5 7--1--13 yl/est
2002 . Oh appeal, plantiss mamtams that desendant, the Bity os YWest Bhicago, faed to comply untn
section 7--'--'3' because the prnperty annexed ' exceeded the Ea-af.'re stat"tﬂry Imitation and e uas

not wholly bounded- yl/e affirm-

I. BACKGAOUND
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O November 3, 20023, defendant adopted ordmance Nlo. O23--0--010% my Bnmaga

Mummpal Lode §D3--ﬂ--l'"05 eff- Nlovember &3, 2003 pursvant to section 7==1-=123 of the

Lode, wnich allows a mumcipanty to forcibly annex property by the passmg of an ordmance- The ordinance
annexed ewght parcels of land together unth all adjacent streets and ighways contiguous to sad property B5S
ncss 7--1--13 yl/est 2002 . BPantss owns six of the egnt parcels parceis I, 23, 4, 5, B,
and 8 parcel @ 1s owned by Du Page Gounty and parcel 7 1s ouned by Gienview State Bank as trustee
see attached diagram -' Bursuant to the ordmance, the property annexed 1s less than B0 acres and 1s bounded
by defendant, a creek, and property ouned by the Du Page Gounty Forest Preserve Dhstrict. Exmbr A,
attached to the ordinance, contamns legal descriptions of the eight parcels and also states that the property
annexed mcludes all that part of State Houte B  aiso known as MNortn Avenue lyng north of, and
adyoiming, and above described parceis I, 5, B, ana 7 Houte GH mst Chicago Mummpal Loue
SOF--0--0105 . November 23, 200023 . 'The piat of annexation recorded unth the ordmance
states that the total annexed area 15 B&-. 75 acres more or less.
iantisr oyected to the annexation of 1ts property, and on Janvary 20, 200™, 1t fied a two-count
comptamt. Eount I sougnt to disconnect the annexed property under section T--23--6 of the Gode BS
InLcss 7--3--6 mgt 2002 . and count Ml sougnt quo warranto renes 735 ILCS S 18-~
10| et seq. my 2002 ., wnich 1s the proper remedy for testing the legality of the proceedings by which

territory has been annexed to a mumcipaity- See Wiage of M undetem v- Wiiage of Long Garave, 219 I

App. 3: 853 867 1991 . In count I, plants alleged that the property annexed was not wholly

bounded by one or more municipalities as required by section Z-=01--01-3. because parcel £ was owned by a

'Du Page County and Glenview State Bank are not parties to this appeal.
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county rather than a mumcipalty- In addition, plaintiss alleged that the property annexed exceeded the B0-acre
nmit under section 7==1--1-3. Defendant moved to dismiss plaintiff s complamnt, argumng that I parcel & was

within the territory annexed and thus wholly bounded = county ownership did not prohiit parcel 2s
annexation <3 the property annexed satisfied the boundary conditions set forth n section T--1--1-3 e ., which

requires that the property annexed be wholly bounded by one or more mumcipalities and a forest preserve

mstrict BS ILCS S 7--1--13 ¢ mst 2002 4 Rouie B was annexed by operation of
taw under section Z==0==0 of the Gooe BS ILES'S 7--1--1 VI/ESt 2002 . because 1t borders the
property annexed and 5 excluding HRoute B from the caiculation, the property annexed Is under the B60-
acre mmt- The trial court denied defendant s motion to dismiss.-

Piaintiss then maved for summary judgment on count M of s compiamnt, arguing that the property
annexed exceeded the B0=-acre nmit and was not wholly bounded- Desendant filed a response to plamtiff s
maotion for summary judgment, argumg that the annexed property was approximately 57 acres and therefare
under the B0-acre nmit. Ancurdmg to defendant, the excess acreage consisted of Rouie B, which 1s
excluded from the B0-acre calculation under section Z==0-=1. Desendant also argued that it was mrelevant
that parcel & was owned by a county rather than a mumcipaiity- Because parcel € was within the annexed
territory, defendant argued that the property annexed was wholly bounded within the meamng of section 7--1-
-13.

O June 29, 2005, piantss filed a reply m support of its summary judgment motion- Dramnues
mamtamed that in a quo warrantao proceeding challenging the vahdity of an annexation, the burden of proof 1s on the

defendant to demonstrate compliance unth the statute. In addition, plamtirf mantamed tnat section T==1--123

unambiguously hmits mvoluntary annexations to 80 acres, and that strict compiance unth the B@-acre nmit did

not allow defendant to exciude Houte B from the caicuiation. Plamties also maintained that 1ts six parcels

=
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were not wholly bounded by one or more municipalities, because parcels &2 and 7 were unincorporated property
at the time of annexation-

mgn the parties appeared in court on .'uly 13, 2005, they agreed that no factual dispute existed
and that the only ISsue was a question of law- nenngmzmg that defendant had not filed a motion for summary
Judgment, the court mquired whether both parties would agree to treating defendant s response to plantif s motion
as a cross—maotion for summary judgment. Both parties agreed to this characterization, and the court granted
summary judgment in favor of defendant- In partuicuiar, the court ruied that Hloute 8™ snoud not be mcluded
the B0-acre caiculation, which reduced the annexed property to approximately 57 acres. The court also found
that, given the nature of the property, it was completely surrounded withn the meamng of the statute- Blanuirs
timely appealed.-

n. ANALYSIS

In an appeal from the grant of summary judgment, our revieul Is de_novo- Land v. Boara

of Baucation of the clty of ‘:nmagl_:', 202 6. 2 HIH, H2l 2002 . The purpose of summary

Judgment 1s not to try a question of fact, but to deternine whether a question of fact exists. ﬂi, 202 1.
2 ar HEl Summary Judgment 1s proper where pleadings, depositions, admissions, and affidavits on file,
when viewed in the llght maost favorable to the nonmoving party, reveal that there Is no genumne issue of material
fact and that the moving party i1s entitled to judgment as a matter of law- Land, 202 I. 2d ar H2l.

11.115 case also presents questions of statutor y interpretation, which we review de novo- EIementar y

School District 159 v. Scomer, 221 In. 20 130, M2 2006 . The sundamental rule of statutory

mterpretation i1s to ascertain and effectuate the intent of the leglslatur (=M EIementar Yy s‘.’:’lﬂﬂ’ Dlstr ct '59,

221 In. 2d at M™Y. 'The pian language of a statute remamns the best indication of the legislature s mtent.

Elementary School District 159, 220 L. 24 at M. [t is never proper for a court to depart from the

Ty
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plam language by reading mto the statute exceptions, Imitations, or conditions that conflict unth the clearly

expressed legisiative mtent- Wilage of Ghatham v. Gounty of Sangamon, 216 6. 24 HOZ2, H29

Enﬂs - m&'ﬂ the statutory Ianguage Is clear, 1t must be given effect without resort to other aids of

mterpretation- Vuiage of Gnhatham, 216 li. 20 ar H29.

FFurthermore, one of the fundamental principles of statutory construction 1s to view all of the provisions
of a statute as a whole- Land, 202 Ii. 24 at H22. Bach section should be construed unth every other

part or section of the same statute to produce a harmonious whole- Land, 202 li. 20 at Y122 see also

Abranamsnn v= Bnois Department o Professional negulatmn, IS L. 2. 76, 91 1992 i statute

must be evaluated as a whole, and each provision should be construed in connection unth every other section -
Ancurdmgly, words and phrases should not be construed n isolation, but nterpreted in hght of other relevant

portions of the statute so that, if possible, no term is rendered superfluous or meanmngless.- Lana, 202 I

Za ar HE2.
A- Eﬂ-/‘nre Hequirement

Biantss s frst contention 1s that the trial court erred by granting summary judgment n favor of
defendant when the plat of annexation exceeded the B0-acre nmit by shounng B&. 75 acres of annexed
property. The partes agree that the total acreage of the egnt parcels, exciudng Houte B, 15 uvnoer 6O
acres approxmmately 37 acres - However, mciuong Hloute 8™ in the calculation ncreases the total acreage
to B2.75 acres. At:nnrdmg to plamtif, 1t was error to exciude Houte B from the B0-acre calculation
under section 7-=0--123. Desendant responds that section 7-=01--1 requires mumcipanties to annex to the far

sie of adjacent highways, that the excess acreage consists exclusively of Houte B, and that this addrtiona

acreage 1s not to be included in the sa-ar:r e calculation under section 7—-'--'3- 1;18 Issue, whether a

mighway annexed by operation of law under section 7==0-=0 snouvid be inciuded n the BE-acre calculation under

g
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section B==N==03, 1s one of first impression. l/lé begin our analysis by setting forth the relevant statutes.
Bection T--0--1 or the Gode provides, i pertinent part
Any territory that 1s not within the corporate mits of any mumcipaiity but 1s contiguous to a

mumcipality may be annexed to the municipality as provided m this Artmle.

The new boundary shall extend to the far side of any adjacent mghway and shall include all of
every mghway unthin the area annexed. These highwiays shall be considered to be annexed even though
not included in the legal description set forth in the petition for annexation- Empnas:s added. 55

ILess 7--1--1 Wes: 2002 .

ﬁe leqisiature has amended section 7—-'—-, to provide
| /; any mumcipality has annexed any area before Octover I, 1975, and the legal description in the
petttion for annexation did not include the entire adjacent highway, any such annexation shall be vahd and
any highway adjacent to the area annexed shall be considered to be annexed notwithstanding the failure of
the petition to annex to mclude the dESl'.'rlptan of the entire ad]acent mgmuay. 55 ".cs 5 7—-'-
-1 Wes: 2002 .

Tns amendment essentially made retroactive the statutory requirement that the adjacent mghway 1s considered

annexed even though not included m the legal description of the petition for annexation- Peopie ex rei- v'llage of

Vernon Huis v. v:llage of Lincoinsmre, 283 I App. I 266, 270 1996 .

Section 7--1--03, enntied Surrounded or nearly surrounded territory under B0 acres, states, m

relevant part

mgnever any unincorporated territory contaming &80 acres or Iess, 1s wholly bounded by a

one or more muncipalities, d one or more mumcipalities and property owned by the Siate or

a&
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Munois, except mghway right=of~way owned n fee by the State, e one or more mumcipaites and a
forest preserve district, that territory may be annexed by any municipality by which 1t 1s bounded m
whole or m part, by the passage of an ordinance to that effect after notice 1s given as provided m this
Secton. 65 ILCS S 7--1--13 Wes: 2002 .

It 1s ciear that section T--0--0123 nmuts forcibie annexations to territory contamng B0 acres or less.

v'llage of Mundelem, =219 I App. Bd at BB5S. I is aiso equally clear that, in this case, section 7--

'--' mandated the annexation of naute 5"'- SEE pElJp’E X rel- Fr eeport Flr = pr otection Dlstr ICT V- CJty

of Freeport, S8 I App. Fu M, 22 1978 section T--I--1 mandates the annexation of a
mghway adjmmng any properly annexed territory - Becavse Houte B was annexed by operation of law under
section 7-=0--01, we beneve that the trial court properly excluded Route B trom the B0-acre calculation
under section 7--1--123.

Tnis conclusion honors the intent of section 7--1--IL As defendant points out, the purpose of
requiring the annexation of an adjacent highway to the far side of the mghway Is to prevent any question regarding

Jurisdiction, maintenance, financing, and traffic control once the annexation has taken place. 'ﬂ re Annexatmn of

Apprax:mately 280 Anres of Land to the c'ty of Decatur, 2SS I App. 3a 770, 774

1993 see aiso In re Peution for Annexation of Bertan Praperty to the Wiiage of Bianae, 267 I

App. Fo B3, 23 1FIY  the purpose of requiring the annexation to mclude the far swe of the
roadways involved 1s to prevent questions about which government entity has the responsibiiity for maintaimng the
roads - This provision 1s obviously aimed at preventing a gap or hiatus whereby a portion of a hghway adjacent

to the annexed territory, which 1S a necessary and integral part of the annexed territory, would be 1solated,

creating pri oblems as to traffic control, financing, maintenance, etc- Fr eeport F"‘ e pl' otection Dlstr ct, 58

I App. Fa ar FN7.

T
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Decatur and Pianseld are mstructive, as they addressed whether owners of fee mterest underlymg

annexed roads wiere to be counted as ouners of record for purposes of annexation. 'n DEL'at"r' the objectors to
the annexation wiere ouwners of fee interest under lylng the far half of a towinship road that bordered the territori Yy to
be annexed- Decatur, 245 Ii. App- Fu at 7T7F-TH. The court stated that it was satisfied that the
legisiature did not intend that interests such as those of the oljectors should be factors in deternmuning whether
land be annexed to a mumcipality- Decatur, 245 1. App. o at 77H. Acnnrdmg to the court, the
whole tenor of the leqislation requiring annexation of the far half of adjacent highways negated any mtention that
the owners of the under ’y’"g fee were entitied to be factors in deter mining whether annexation occurred.
Decatur, 2H5S I App. B at 774. Hewpng on Decatur s reasoning, the Wianfieid court stated that

the purpose of requir mng the annexation to inciude the far side of the r uadways mvolved wias to prevent questions
about which government entity had the responsibiity for mamtaming the roads. Whis purpose dud not otherunse
affect the mterest of the owners of fee title, so they could not be counted as owners of record-  Blamnserd,

267 I App. 3y at F23. I Decatur and Plamsieid noid that the nterests of actual fee title owners of

highways are not to be considered for purposes of annexation, It Is difficult to discern why plaintiff, which has no

ouwnership interest in nﬂHtE E'", should be permitted to defeat an annexation by mnludmg nuute G'" mn section

7—-'--'3 5 Ea-at.'r e calculation.

Blaintiss also contends that the plam, unambiguous language of section Z-=1--01-3 cans for strict
enforcement of the B0-acre nmit, without consideration of the type of property invoived. Essent:ally. plaintif

contends that 1t 1s improper to read into section 7--'--'3 an exception for highway acreage that i1s not

expressed. HDHIEVEI‘ » @S we have stated, we must construe each provision in connection unth ever 'y other

section. G’VE" the intent of section 7—-'--', which mandated annexation of nﬂlﬂ'E s'" by operation of law

-
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for the sake of convenience, efficiency, and future growth Fr eeport F"‘ = pr otection Dlstr ict, 58 '". App.

B4 at B ., we do not think plamtiFf shouid be able to use Houte B™ to defeat an otherunse vand annexation
simply because that highway borders its property- In other words, plamtifs should not be able to vse the 0=
acre cap to defeat an annexation simply because its property 1s adjacent to a highway that was annexed by
operation of law under section 7-=-1--1I.

In addition, planties s remance on Peopie ex rei. cnn:aga Tite Trust Go. v. c'ty of Des Pianes,

76 I App. 20 243 1966 . s mispiaced- In Cnn:agn Titie Trust Bo.. the court consered

whether a mumcipality could properly annex a rairoad right-of-way under section 7-=-0-=I23. That case 1s

distinguishable, however, as it mvolved a privately owned rairoad right=of=way, belonging to the Enicago and

MNorthwestern namuay. Chn:aga Tie Trust Go., 76 I App. 24 at @H7. In that case, the court

noted that section 7—-'--'3 refers to any INncorpor: ated territar Y, without setting aside any par ticular type of

property for special treatment. Cnmaga Titie Trust Go., 76 I App. 24 at @H7. Because the

remaning sections of the ESode faied to make any allusion to rairoad lands as distinguished from other types of
property, the court concluded that it was not the legisiature s intent to exempt raiiroad rights=of=uway m general

from the annexation laws.- Bnmaga Tie Trust Go., 76 I App. 24 at 247. In contrast, section 7-

-'--' provides specHic treatment for the annexation of highways adjacent to the area annexed. BEL'HHSE

cmnagn Titie  Trust Bo. nvoived a private rairoad right-of-way as opposed to a pubhic highuiay annexed by

operation of law under section 7—-'--" It does not control the outcome here-
m”E both parties agree that there Is no '"lﬂﬂls case on point, defendant cites various cases from other

Jurisdictions, the most persuasive of which Is 'nter 'national paper Bﬂ- Ve clty of Fund nll Lan, sn yl(s-

20529 533, 184 N.WEH B3YU, 836 1971 . There. an ordnance was adopted pursuant

to a statute that allows annexation by a petition signed by the owners of one—half of the land proposed for

g
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annexation- 'nternatmnal paper cﬂ-, su w - Ed at 53', 'B"' N.WEH at 835- ﬁE l'.'lty was

the only signer of the petition for annexation because It apparently owned one=half of the land. 'nternatmnal
Paper Co.. 50 Ws. 24 ot 531, 18YH NLW.24 at B35. However, i the pubic streets and

highways were mcluded for the purpose of deter mining ownership, then the c’ty was not the owner of one=half of

the tand International Paper Bo_, S0 YWes. Ba at S, IBY NLWW. 24 2t 835 O the pasis that

the public streets should be included, the trial court found the ordinance mvaid- International Paper Go.. S0

Wis. B a: 532 18Y NLW. 24 2t B35. The YWisconsn Supreme Bourt reversed the trial court,
noting that the ownership of public streets and alleys stands in a different category unth respect to annexation-

International Paper Go., S0 yMs- 2o at 533, IBY N.WEH at B36. Accurdmg to the court

M uch itigation and problems unill be avoided in these cases by the exclusion of the owmnership of roads and public

mghways n determiming the vahdity of the pettion-  Bmpnasis added-  Internatonal Baper Go., S50 yl(s-

20 at 533, 184 N.WEH at 836. Because the pubic mghways and streets were not to be taken

mto account in deter mining the ownership of one=half of the land, the ordinance was valid- 'nter 'national paper

Co.. 50 Ws. 24t 533, IBH NLW.21 a: B36.

In e untn the reasomng m International Paper Bo., we conclude that Hloute B shouid be exciuded

srom the B@-acre calculation. As stated, section 7-=0--1 states that t he new boundary shall extend to
the far side of any adjacent highway- Bmpnasis adaed. B5 ILECS S5 7--1--1 MSt 2002 .

BEL'BHSE naute E'" Is adjacent to the proper ty annexed, section 7—-'--' mandated the annexation of nﬂHtE
E'" to the far side of the highway- GIVEH that nﬂHtE E'" was annexed by operation of law under section 7—-

I--L. the trial court properly excluded that mghway from the B0-acre calculation under section T--1--123.

B. m:my Bounded Hequirement

Iamtiss also contends that its six parcels were not wholly bounded as required under section 7--1--

/'
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13. As plamtiéf points out, section Z==0==01F requires that the unmcorporated property be wholly bounded

by one or more municipalities- See v:llage of Mundelem, =219 1. App. 34 at B60 territory sought to

be annexed under section 7==0--03 must be bounded on an sues as called for by the statute, and any ordinance
annexmg territory not so bounded is a nullity and of no legal effect - Am:ardmg to plaintiff, Its six parcels were
not wholly bounded by mumcipal property, because parcels & and 7 were ouned by Dy Page Gounty and
Gienview S'tate Bank as trustee, respectively, and thus were not municipal property-

Biantiss s argument nisses the mark- As defendant pomts out, plaintiff s argument that its property
was not wholly bounded makes little sense when parcels & and 7 were simultaneously annexed uinth plamtiFf s
property and therefore unthm the territory annexed- m knour of no authority, and plantiff cites none, allowmng
a plamtiff to i1solate or separate 1ts property from the other property annexed in order to contest the wholly
bounded requrement- In this case, defendant foremly annexed plantits s property under section 7--1--123 e ,
which allows annexation of territory wholly bounded by one or more municipalities and a forest preserve
astrict. BS LGS S 7--1--13 mst 2002 . As shown i the plat of annexation, the territory
annexed 1s bounded on the west by defendant ncorporated areas of mgt L nicago except for a small portion of
farest preserve fronting the west sue of rnce Grossing Boad , and bounded on the nortn, east, and south by
a forest preserve- In adaition, there 1s nothing m section 7-=0-=0123 that prommits annexation of parcels under

different ownership, and mumicipalities can valdly annex properties owned by other governmental entities- See

':lynn v- Bievenson, H I App. a3 HUHSH, Hs0 1972 2 mumcipality can vahdly annex a federal

enciave -

In a reiated argument, plamtisf also clams that Houte B does not consutute a Ilegally surfcient

boundary under section 7-=0-=02F d , wmich allows annexation of territory wholly bounded by — one or more

municipahties and property owned by the State of lnois, except mghway right=of~way owned n fee by the

mr
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State. BSILCS S 7--1--123 o mgt 2002 . Agam, plaintiff s argument misses the mark-

The fact that section T==0-=0 mandated the annexation of Houte B, and that the new boundary extends to
the far sue of Houte B, does not mean that the property annexed 1s bounded by Houte BH. Hainer,
under section Z==0-=1, Houte B becomes the new boundary and the relevant question is whether Houie B
Is bounded by one or more municipalities or a forest preserve district. As plaintiff concedes, forest preserve
property lies north of the north Ine of Houie BG4 Ancurdmgly, the property annexed, which includes Houte
B4, s wholly bounded under section T--1--13 ¢ or tne Gode.

As a final matter, plaintiff argues that 1t was error for the court to treat defendant s response to its
maotion for summary judgment as a cross—maotion for summary judgment- yl/e note that both parties agreed that
no factual dispute remamed and that the matter simply presented a question of law- In adgdition, pranties
specHically agreed to the trial court s decision to treat defendant s response to plamtff s motion as a cross=—
maotion for summary judgment- KFurthermore, when a court denies one party s motion for summary judgment, It IS
authorized to enter summary judgment i favor of the other party, even though that party does not have a pending

maotion for summary judgment- See Magnus v Lutheran Ezeneral Heaith Gare System. 235 1. App.

311 ' 73' 'B"’-Bs '992 - 1;"‘.'!‘ efore, uwie affirm the trial court s decision to grant summary _Illdngﬂt m

favor of defendant.
. CONCLUSION

Fur the above reasons, the Judgment of the Du page cuunty circuit court I1s affirmed.

A#ﬂrmed.
ML'LA"E" anda BYRINE, J 1., concur-

Iz
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