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JUSTICE TULLY delivered the opinion of the court:

Defendant-appellant, Secretary of State Jesse White (Secretary), suspended the school
bus driver's permit of plaintiff-appellee, Lynnann Wigginton (Wigginton), for her alleged failure
to obtain a negative drug test as required by Illinois Vehicle Code section 6-106.1(g)(5). 625
ILCS 5/6-106.1(g)(5) (West 2002). Wigginton requested a hearing before the Secretary to
contest the suspension of her school bus driver's permit. Following the hearing, the Secretary
upheld the suspension and Wigginton filed a complaint for administrative review of that decision
with the circuit court.

The circuit court reversed the Secretary, in essence holding that when Wigginton offered
evidence that she did not use marijuana and that the federal regulations governing drug testing
procedures were not followed, Wigginton made a prima facie case that the positive drug test was
inaccurate and unreliable. Following Wigginton's prima facie case calling into question the

accuracy of the positive drug test, the Secretary failed to offer evidence confirming that the
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positive drug test result was reliable and accurate.

On appeal, the Secretary's arguments can be summarized as follows: (1) during a hearing
regarding the Secretary's suspension of a petitioner's school bus driver's permit, the burden of
proof should not shift from a petitioner to the Secretary once a petitioner establishes a prima
facie case that the positive drug test was unreliable and inaccurate; (2) even if the burden of
proof shifts to the Secretary once a petitioner establishes a prima facie case that the positive drug
test was unreliable and inaccurate, the burden of proof did not shift to the Secretary in this case
because Wigginton's evidence that she did not use any marijuana, that the federal regulations for
drug testing were not followed, and that her drug retest was negative for drugs did not establish a
prima facie case that the results of the test were unreliable; and (3) the medical review officer's
failure to comply with the federal regulation requiring him to advise Wiggington of her right to
request a split specimen test did not result in prejudice. For the reasons that follow, we affirm.

FACTS

Wigginton was employed by Round Lake School District (the School District), where she
had been a school bus driver for 12 years. Prior to her 12 years as a school bus driver for the
School District, Wiggington was employed as a school bus driver by other employers for an
additional 12 years. At the time of the incident at issue in this appeal, Wigginton was 48 years
of age.

During the 24 years that she was employed as a school bus driver, Wigginton was
subjected both to random drug tests and to annual physical examinations, at which additional

drug tests were performed. Each of Wigginton's previous drug tests proved negative, except for
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one drug test taken as part of a yearly exam in 1998 or 1999. That year, Wigginton and three
other drivers were notified of a positive result and were instructed to take a retest because of a
break in the chain of custody of the samples. Wigginton's retest proved negative and, as a result,
she retained her school bus driver's permit and no action was taken against her.

On Friday, February 13, 2004, Wigginton and four other drivers took random drug tests
ordered by the School District. On Friday, February 27, 2004, two weeks after the original drug
test, Wigginton received a message on her home answering machine from the medical review
officer (MRO) at the testing laboratory. The MRO's message informed Wigginton that she had
tested positive for marijuana. After receiving the MRO's message, Wigginton immediately
telephoned the MRO and advised him that she did not use marijuana and, therefore, she wished
to appeal the MRO's findings. During their telephone conversation, the MRO erroneously told
Wigginton that the process of appealing a positive drug test was established by each employer.
The MRO stated that he did not know the School District's positive drug test appeal policy and
instructed Wigginton to speak with the School District within the next 72 hours regarding the
School District's process of appealing a positive drug test.

Contrary to the what the MRO told Wigginton, the process of challenging a positive drug
test was controlled by federal regulations, which uniformly applied to all employers of school
bus drivers. Specifically, the federal regulations, found in the Department of Transportation's
regulations H9 C.F.A. § HO.3 2003 | state that when an employee like Wigginton
provided a urine specimen for a drug test, the MRO was required to divide the urine specimen

into two containers, one of which was to be the "primary specimen™ and the other of which was
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to be the "split specimen.” 49 C.F.R. § 40.71 (a) (2003). The federal regulations also state that
when the MRO informed the employee that he or she had received a positive drug test, the MRO
"must notify the employee of his or her right to have the split specimen tested" and the MRO
"must inform the employee that he or she has 72 hours from the time [the MRO] provides the
notification [of the positive test] to him or her to request a test of the split specimen.” 49 C.F.R.
§§ 40.153(a), (b) (2003).

In compliance with the MRO's instructions, on Sunday, February 29, 2004, Wigginton
informed her supervisor both of the positive result and of the MRO's instruction that she had 72
hours to appeal the MRO's findings pursuant to the appeals process established by the School
District. Wigginton's supervisor instructed Wigginton to meet her the next morning for a drug
re-test at 9 a.m. at the Lake Forest Medical Center. Wiggington complied with the supervisor's
instructions and submitted another urine specimen on Monday, March 1, 2004. Within 24 hours
of the retest, the MRO notified Wigginton that the retest results were negative for drugs.

Notwithstanding Wigginton's drug re-test on February 29, 2004, the results of which
were negative for any drug use, on March 8, 2004, the Secretary issued an order of suspension of
Wigginton's school bus driver's permit. The order of suspension stated that Wigginton's school
bus driver's permit was suspended for three years because Wigginton was "no longer in
compliance with the provisions of Section 6-106.1(g)(5) of the Illinois Vehicle Code." 625 ILCS
5/6-106.1(g)(5) (West 2002).

Wigginton filed a timely request for an administrative hearing to contest the suspension

of her school bus driver's permit. In her request for an administrative hearing, Wigginton stated,
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inter alia, that she did not use marijuana and that the positive drug test was inaccurate.

A hearing was conducted before hearing officer Wayne Gardner on April 28, 2004. At
the hearing, Wigginton testified that the positive drug test could not have been accurate because
she does not use marijuana. Wigginton also offered evidence regarding her February 27, 2004
conversation with the MRO, during which the MRO informed Wigginton that her drug test was
positive and instructed Wigginton to contact the School District to ascertain the School District's
policy for appealing a positive drug test. Wigginton confirmed that she had not been notified of
her right to request a test of a split specimen. Finally, Wigginton offered evidence regarding
both the consistent negative drug test results she had received during the 24 years she had been a
school bus driver and the negative drug test result she received following the March 1, 2004
retest that she completed at Lake Forest Medical Center pursuant to her supervisor's instruction.

Following the hearing, hearing officer Gardner issued a four-page findings and
recommendations in which he reasoned that Wigginton had the burden of proving, by a
preponderance of the evidence, that she was entitled to rescission of the school bus driver's
permit suspension. Hearing officer Gardner's findings and recommendations did not question the
credibility of Wigginton's testimony that she did not use marijuana and noted that tne federar
procedures govermng drug testing were hkely not followed in that it appeared that the original sample was not
a sphit sampie.

In reaching his conclusion that Wigginton failed to demonstrate a right to rescission of
the suspension, hearing officer Gardner noted that, despite the evidence offered by Wigginton

suggesting that the federal procedures for split specimen testing were not followed, Wigginton



1-04-3822

had the burden of also producing a copy of the original test result and proving that the federal
split sample procedures were not followed. The Secretary adopted hearing officer Gardner's
findings and recommendations when he issued his decision on May 11, 2004, denying
Wigginton's petition for rescission of the bus driver's permit suspension. Wigginton then sought
administrative review in the circuit court.

On November 19, 2004, after considering the parties' briefs and oral arguments, the
circuit court issued its memorandum opinion and order reversing the Secretary's decision. The
circuit court concluded that Wigginton satisfied her burden of proving that the positive drug test
was unreliable. The circuit court was persuaded by Wigginton's credible and unrebutted
testimony that she did not use marijuana. The circuit court noted that Wigginton complied with
her supervisor's instructions and submitted to a retest on March 1, 2004, the result of which was
negative for drugs. Additionally, the circuit court cited to Wigginton's 24-year career as a school
bus driver, during which she underwent numerous drug tests and never had her permit suspended
for failing a drug test. The circuit court further reasoned that the evidence regarding the MRO's
failure to notify Wigginton of her right to request a test of the split specimen within 72 hours of
notification of the positive drug test demonstrated a failure to comply with the federal
regulations. Specifically, the circuit court concluded, contrary to the applicable federal
regulations governing drug testing, there was no evidence that a split specimen was created when
Wigginton provided the urine specimen on February 13, 2004. In light of this evidence, the
circuit court rescinded Wigginton's school bus driver's permit suspension, concluding that the

positive drug test upon which the suspension was based was unreliable.
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Following the circuit court's reversal, the Secretary filed this timely appeal.
DISCUSSION

AS a preliminari 'y matter, we note that this court reviews the admimistrative agency s decision and not

the circurt court s decision- Lmdsey v. Board of Baucation, <3S4 I App. 3. 971, 978

200 . The standard of review apphed to an adrmmstrative agency s decision depends upon whether the

1ssue presented I1s one of fact or one of law. ESarpetiand U.S.A-, Inc. v. himms Department o

Empioyment Securny, 200 In. 2q 351, 369 2002 . An admmmstrative agency s factual

fndings are reviewed by applying a manifest weight of the evidence standard. Lmdsey, 35S I App. =
a G78. An admimistrative agency s legal conclusions, on the other hand, are reviewed de novo.
Linasey, 354 In. App. Fu at F79.

HE" e, the first i1ssue raised by the SEEI' etar Yy Is, In the context of an admimistrative hear mng mn which
a school bus driver challenges the suspension of his or her school bus driver s permit, whether the burden of
proof should shift from the petitiomng school bus driver to the Secretary follounng a prima facie shounng by
the school bus driver that the positive drug test results upon which the suspension was based were unrehable-

nESﬂ’"t’ﬂﬂ of this ISsue requires an analysts of law Dﬂ'y and, therefore, we unll review this iIssue de novo-
See Peopie v- Orwn, 124 . 24 326 1988 .

1;'8 partes cite to our supreme court s decision in pEDﬂ’E Va nr th in support of their respective
positions.- ﬂ:, 124 I 24 3326. In Peopie v. Orth, a motorist filed a request to rescind the
State S summary suspension of his driver s license for dr ving under the influence of alcohol. M, 'EL’
I 24 at Z329. The statute at 1ssue in that case did not specify whether the imitial burden of proof rested
wnth the State or unth the pﬂtltlﬂﬂ’ﬂy motorist. ﬁer efore, in the words of our supreme court, the principal

question posed in the motorist s appeal wias whether a driver who suffers the summari 'y suspension of s or
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her hcense has the burden of proving that the suspension should be rescinded- M, 124 . 24 at
328-29- A‘tﬂr examining the interests of the parties, the court held that the due process clauses of
the '"'nﬂ's and uﬂ’tﬂd States cﬂﬂst’tut'ﬂns u-s- cﬂﬂst—, amend.- x'v '"- cﬂnst— '970' art. ',
§ E permitted plal:lng the mmitial burden of proof on the motorist to prove that summari Yy suspension of his or
ner driver s icense snhould be rescinded- @ren, IE@H I, 2a ar F37-38.

Aiter holding that due process permitted placing the imtial burden of proof on the motorist, the court
concluded that once the pEtltllJnmg motorist made a prima facie Shﬂu"ﬂg that the br Eatha’yzer test results upon
which the suspension was based were unrelable, the burden of proof shifted to the S'tate to prove that the
Breatnalyzer resuits were, m fact, renable and accurate- ren, 12 In. 20 ar FHO-HI.

In this case, the parties agree that secuon IDDI_IOO s of the Secretary of S'tate s
ri Eg"lat’ﬂns, which states that t he burden of proof 1s upon the petitioner for any ri elief in a hear mng, apphes
to petitions for rescission of a suspended bus driver s permit, such as the one brought by yl(_qgmtan- oz
| /8 Adm- Gooe § 1001100 s 20082 . 'Theresore, contrary to the situation faced by our supreme
court in Beapie v. @rth, where the relevant statute did not specify on which party the imtial burden of proof
was placed, the parties n this case stipulate that section IILIODO s piaces the burden of proof, at least
imtially, wrth a petitioner seekng relie n any hearing before the Secretary. S92 I Adm- Lode §
1001100 - 2002 .

BEL'B"SE the parties agree that the imtial burden of pri oving a ri lght to rescission of a suspension lhes
unth a petitioner, the primar Yy Issue in this case 1s, in the context of an administrative hear mng m which a school
bus driver challenges the suspension of his or her school bus driver s permit following a positive drug test
resuit, whether a prima facie shounng by the petitioning school bus driver that the positive drug test result was

unrehable shifts the burden of proof ta the SEnretary. The sgt:retary contends that the burden of proof
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should never shit from the petitioner to the Secretary- Mgmtnn, on the other hand, asserts that our
supreme court s decision n Peapie v. Orth applies to ths case such that once a petitioner makes a prima
facie case showing that the positive drug test results were unrelable, the burden of proof shifts to the
Secretary to prove the reabimity of the positive drug test.- m agree unth y/Wigginton-

The Department o Transportation Heguiations DT Heguiations govern the procedures for
drug testing lnois scnool bus drivers and other commercial anvers. 49 G_F.A. § HO0.23 2003
Y9 U.S.C.§ 3306 2000 625 ILCS S 6-106.1 Wes: 2002 . Section
H0_ 329 or the DOT Reguiations states that a school bus driver who has received a positive drug test
may make a written request to the Mﬂﬂ for copies of any records pertainmng to the school bus driver s
use of alcohol and or drugs, mcludng records of the school bus driver s IDT-mandated drug and or
aiconol tests. WS C_F.A.§ H0.329 2003 . Secton HO.323 or me DOT
Heguiations requires that, once a school bus driver has imtiated a legal proceeding challenging the positive
drug test results, the Mnﬂ must provide the school bus driver s employer unth all mformation relating to
the school bus driver s positive drug test. HS G F.HA. § HO.323 20023 . In addtion, section
40 3223 os the DOT Heguiations speciically provides that, i the event of an arbitration concermng
disciphnary action taken by the employer or other admimstrative proceeding brought by, or on behalf of,
an employee and resuiting from a posiive IMIT drug or aiconol test ., the decision maker m those
proceedings shall receive, upon written request, all imformation related to a school bus driver s positive drug
test. UG C.F.A.§ 4HY0.323 2003 . Finany, secton 40.32F of the DOT Reguiations
permits the decision maker to provide the parties mvolved m the positive-drug-test=related proceedings winth

all of the mformation related to the school bus driver s positive drug test. HS9 G_F_A. § HO.323

2003 .
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In support of nis argument that our supreme court s decision in Peapie v. Ortn shouid not apply to
petitions for rescission of a school bus driver s permit suspension, the SEcretary asserts that because
section "'0.329 of the Darneg"’at’ﬂﬂs permits a school bus driver to make a written request for the
laboratori ) mformation related to s or her positive dr ugq test, the school bus driver has easier access to the
evidence. ﬁE SEnr etar '] also asserts that a petitioner s prima facie Snﬂw,ny should not shift the burden of
proof because fori cing the SEGr etar '] to request the laborator '] mformation and establish that a positive test
was reliable would ncrease the Secretary s burden unnecessariy-  In ngnt of our supreme court s decision
m pElJpIE Ve nrth and the relevant Dnrnﬂgu’at’ﬂﬂs, we cannot agree with the sﬂﬂrﬂtary—

First, it is ciear that the Secretary 1s correct when he asserts that section Y2329 of the
Dnrnegu'atlﬂﬂs permits a school bus driver who has received a positive dr"g test to make a written
request for the laboratory results and other information regarding the school bus driver s positive drug test.
U9 C F.A §4H0.329 20023 . It s equany ciear, nowever, that section HO.Z322F of the
Dn Tnegulatlﬂﬂs permits a hear mng officer, or other decision maker In any pr ﬂGEEd’ﬂg concerning
disciphnary action that resuited from a positive drug test, the opportumity to request and receive all laboratory
results and other information regarding the posmve drug test- HS9 G_F_H. § HO.323 2003 .
F"rtnﬂr' section "'0.323 of the Darneg"’at’ﬂﬂs states that, once the decision maker receives the
mfarmation, all of the parties in the proceedings intiated by the employee will also have access to all of the
laboratory results and other positive-drug-test—-related mformaton. H9 G_F_H_ § HO_.323

20023 . Theresore, since the Darnegulatmns pravide the school bus driver, the school bus driver s
empioyer, the hearmg officer, and the Secretary unth procedures for obtamng all information regardmg a
school bus driver s positive drug test, wWe agree with yMggmtan that 1t 1s rrelevant whether the school bus

driver has easier access to the laboratori y r esults and other information.

10
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Second, we recogmze that, follounng a school bus driver s prima facie case that the positive drug
test was unrehable, forcing the Secretary to lay a foundation for the positive drug test results and
demonstrate that the positive drug test results were reliable exacts a modest administrative burden on the
Secretary- However, we must also consuder the severity of the automatic pumishment for a positive drug
test result, which m igginton s case was an automatic three year suspension of her school bus driver s
permit-. See Ben vo Burson, HO2 U.S. 535, 539, 29 L. B.. 2. 90, 94, 91 S. .
ISB6, IS89 1971 the nterest a person has m a driver s Iicense 1s significant, particularly n cases
where driving 1s essential to the person s ivelhood - Therefore, we cannot agree untn the Secretary s
argument that this modestly inconvenient adnumstrative burden 1S unnecessary-

In sum, aster revieunng the various nterests of the parties and the relevant DT Heguiations, we
are unpersuaded by the Secretary s efforts ta distingush Peapie v. Ortn from the present case- m can
not agree unth the Secretary s assertion that our supreme court s hoidng n Peopie v. @rth should not apply
to a school bus driver who wishes to challenge the reliabiity of the drug test upon wihich s or her school bus
driver s permit suspension was based- See Ortn, 12 . 2d at FHO-YI. Speciicany, as i1s
required when a motorist petitions for rescission of the state s summary suspension of his or her driver s
ncense on the basis of a faied Breatnayzer test @rtn, 12 Ii. 24 at 2 , we noid that when a
school bus driver has had s or her driving permit suspended based on a positive drug test resuit, the burden
IS on the school bus driver to present prima facie evidence that the positive drug test result was unrehable-
However, once a school bus driver has presented prima facie evidence regarding the unreliability of the
positive drug test result, the burden of proof shifts to the Secretary to lay a foundation for the admission of
the test results and to prove the reliability and accuracy of those resuits-

NEXt, we turn to whether, Iin this case, iggmton satisfied her burden of establlsmng a prima facie

11
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case that the posmive drug test from KFevruary 123, 200™, was unrenable and, # so, whether the
Secretary established a foundation for the adnussion of the test results and proved the reliabiity of the test
resuits.

'ﬂ pEDplE Ve ar th, our supreme court addressed what evidence a motorist must present in order to
establish a prima facie case for rescission of a suspended driver s hicense based on a falled Breatnalyzer test
and explamed

mgr e the motorist ari ques for rescission of his or her driver s icense suspension on the basis
that the test resuits were unrelable, such evidence may consist of any cir cumstance which tends to
cast doubt on the test s accuracy, mcluding,. but not hmited (o, cregible testmony by the motorsst

Ihat 1e or she was ot Ml fact unoaer e nflivence of a/Colo/ e emphasize that this I1s not an

mvitation to commit perjury- @Wniy ¥ the trial judge finds sucn tesumony credible unll the burden shit

to the State to lay a proper foundation for the adnission of the test resuits. e trial judge s finding
as to the prima facie case will not be overturned upon appeal uniess agamst the manifest lue'ght of the
evidence.  Bmpnasis added- Ortn, 12 In. 24 ar ZFHL.

nl"' supreme court also clarified that, in the context of a summar Yy suspension of a driver s license
based on a driver s faned Breatnalyzer test, once the driver makes a prima facie case that the Breatnalyzer
test was unreliable, the state can only avoid rescission by laying the proper foundation and moving for
admission of the Breatnalyzer test mto evidence. @rin, I In. 24 at 3YHOD. Our supreme clarsed
that the process by which the state must establish a foundation for adnission of the Breathalyzer test unn
mclude

1 evidence that the tests were performed according to the umform standard adopted by the Tinais

Depar tment of plll'l’lﬂ "Ealth, 2 evidence that the operator adminster ng the tests was cer trfied

12
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by the Department of Pubnc Heartn, B evidence that the machine used was a model approved by
the Department of Pubnc Heaith, was tested reguiarly for accuracy, and was working properly,
Y evidence that the motorist was observed for the requsite &0 minutes prior to the test and,
during this period, the motorist did not smoke, regurgitate, or drink, and 5 evidence that the

results appear! g on the printout sheet can be identified as the tests given to the motorist. ar th,

124 Li. 24 ar 340, citing Peopie v. YWinsew, 30 Ii. Ap. 3. 668, 672

1975 Deopie v. Crawsora, 23 . App. Fa F98. HO2-03 1974 .

See aiso Peopie v. Biack, 84Y . App. 3a 1050 1980 .

In tis case, Mgmtnn testified at the admimstrative hearing that she did not use maryuana and,
therefore, she questioned the reliabiity and accuracy of the posmive drug test- Hearng ofaicer Gaardner s
findings and recommendations did not question the credibility of m_qmtan s testimony, and §/Wigginton s
testimony was not contradicted by the Secretary at the hearmg- m see no appreciable difference between
a motorist s credible testimony that he was not under the influence of alcohol, which challenged the reliabiity
of the positive Breatnalyzer test upon wmich ms driver s icense suspension was based see @rin, 12 L.
2d at I ana Mgmtnn s credible testimony that she did not use maryuana, which challenged the
reliability of the positive drug test result upon which her school bus driver s permit suspension was based- In
hght of this record, therefore, we agree that Mgmtnn satisfied her burden of praving a prima _facie case
that the positive drug test result was unrehable, at which point the burden of proof was shifted to the
Secretary to establish that the drug test was, i fact, rehable-

Besore addressing whether the Secretary offered evidence rebutting yl(_qgmtan s prima_facie case,
we note that this record confirms that /Wigginton offered additional evidence that undermuned the rehabiity of

ner posmve drug test. First, Mgﬂntﬂn offered evidence that, during the 2" years she had been employed

13
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as a school bus driver, she had taken numerous drug tests, all of which confirmed that J/Wigginton did not use
maryvana. Second, yl(_qgmtan offered evidence that, contrary to section U523 or e DOT
Heguiations, which states that an /l/lﬂﬂ must mform a school bus driver who has received a positive drug
test result of mis or her right to request a spit specimen test wthin 72 nours H9 G_F_H. §
HO.I15:3 2003 . e Mnﬂ m this case erroneously advised yyl_qgmtnn that the process of
appealing the posmive drug test result was at the Scnool Dhstrict s aiscretion. Tis 1ed hearing officer
Ezardner to conciude that 1s was hkely that the origmal sample was not a spiit sample-  Bhird, m complance
with the Mﬂﬂ s directions, yl(ggmtnn contacted the Scnool Dhstrict and requested instructions regarding
appealing the positive test. Mgmtnn s supervisor mstructed Mgmtan to meet ner at Lake Forest
Medmal Eenter for a retest. yl(_qgmtnn followed her supervisor s mstructions and the results of this
retest, Ike the drug tests she had taken over the past &M years, was negative for drugs. This evidence
casts serious doubt on the reliabiity of the positive drug test upon which yl(_qgmtan s three=year suspension
was based and, faced with this record, we must conclude that the burden was shifted to the Secretary to
demonstrate that the reliabiity of the positive drug test.

@nce the burden of proof was smifted ta the Secretary, the Secretary could only avod rescission
of the permit suspension by laying the required foundation and adnutting into evidence the positive drug test to
confirm that the results were renablie- See Orwn, I In. 24 at 3HO. Here, fonounng Mgmtan s
prima facie evidence that the positive drug test was unrelable, the Secretary failed to offer any evidence
suggesting that the positive drug test was, mn fact, reliable- m‘zn assessing the hearing officer s
determinations on I1Ssues of fact, we apply a manfest weight of the evidence standard of review- Lmndsey,
254 I.. App. aBd at G78._ In the absence of any evidence contradicting Mgmtnn s prima_facie

shounng of unreliabiity, however, the Secretary cannot avond rescission of Mgmtnn s suspension under any

14
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standard of revieul- 'n "gﬂt of this record, therefore, we are left unth the conviction that ’gg’ntﬂﬂ 5
suspension must be rescinded-

Funany. the Secretary arques that, even i the /l/lﬂﬂ faled to comply unth secuon HO_IS2F of
the T Heguiations i that the MBI faved to provide WVgginton untn notice of ner rignt to request a
sphit sample test unthin 76 hours, the Mﬂﬂ s fallure to provide notice of this right was not prejudicial-
m disagree.

SEGtMJn "'u.'ss of the Dorney"lat’ﬂns provides that when a school bus driver receives a
positive drug test result, the /l/lﬂﬂ must immediately contact the school bus driver who received the
positive drug test result and must ﬂﬂt"’y the school bus driver of his or her rlght to have the sphit specimen
tested and that the request must be made to the MBI utin T& hours. 49 C_F.A. § HO.IS53

20023 _ In adomon, section YOMZE v 1 of the DOT Reqguiatons states that i a school bus driver
fails to request a test of the split specimen within 72 hours, the school bus driver may pr esent to the
Mﬂﬂ mformation documenting circumstances that unavoidably prevented the school bus driver from
making a tmely request- HY GC_F.A.§HOI7Is 1 2005 _ Ik the /l/lﬂﬂ concludes that
their was a lEg’t’matE reason for the school bus driver s failure to contact the Mnn unthin 72 hours,
the Mﬂﬂ IS to direct the testing of the split specimen as i the school bus driver s request was timely.-
H9C FA SHOI7I: 2 2005.

'ﬂ this case, the SEErEtary asserts that the erroneous instructions to undﬂrgﬂ a new drug test,
wmch J/Wigginton received hoth from the Mﬂﬂ and from ner supervisor, did not preyjudice /Wggnton. The
SEGretary contends that since a school bus driver who can demonstrate to thEMno that circumstances
unavaoidably prevented the school bus driver from making a timely request for a spht specimen test can have

the test completed as i the spiit specimen test was requested unthin 788 hours, Mgmtnn could have
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requested the sphit specimen test as late as the date of the MB"G’I 25, Eﬂu'", nearmg. m cannot
agree with the Sm:retary 5 argument.

First, this record strongly supports hearing officer Ezardner s conclusion that  the original sampile
was not a sphit sample- T;rereinre, It would have been useless for Mgmtnn to request a sphit sampie test
when the sphit sample had not been created. SEmJnd, even ¥ a split specimen existed, yl(ggmtan proved a
prima facie case and shifted the burden of proof to the SEcretary to confirm the reliabiity of the positive drug
test results upon which lggmtnn s school bus driver s permit suspension was based.- pﬂl‘t of the
sgcretary S efforts to confirm the rellabiity of the pasitive drug test would have involved proving that the
Mﬂn comphed unth section ",o. 7' the Darnegulatmns, which requires the Mnn to separate the
urine specimen nto a primary specimen and a spht specimen uyg G.F.ﬂ. § Ho. 71 2003 » and
proving that the Mﬂn comphed wnth SEl'.'tlﬂn "'ﬂ.'53 of the Darnegulatmns, which requires the
Mﬂ D to provide school bus driver s who receive a positive drug test resuit unth notice of their rlght to
request a test of the split specimen. uyg B.F.ﬂ. § Ho.I1s5:3 20023 . Far:ed unth this record, we
must conclude that the Mﬂﬂ s faillure to comply uith the DO Tnegulatmns preyjudiced yl(_qgmtnn and
raised serious doubts as to the positive drug test s reliabiity- The SEnretary falled to confirm the reliabiity
of the positive drug test upon which Mg’ﬂtﬂn s suspension was based and, therefore, lggmtnn s school
bus driver s permit suspension must be rescinded.

CONCLUSION
For the foregoing reasons, the judgment of the circuit court is affirmed.

Affirmed.
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