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THE CITY OF CHICAGO, Appeal from the

Circuit Court of

)
)

Plaintiff-Appellant, ) Cook County.
)

V. ) No. 01 M1 400061
)
OLD COLONY PARTNERS, L.P., ) Honorable

) Ann Houser,

Defendant-Appellee. ) Judge Presiding.

JUSTICE MURPHY delivered the opinion of the court:

Dianuer clty of Cnu:agu clty filed suit agamnst defendant O ‘:ulnny Bartners, L.D. O
cnluny -' In s original and amended complamnts, the clty alleged several violations of the cnn:aga
Mummpal Code Gode by O culany. In parucular, the clty clamed Eha culnny falled to keep the
exterior walls of the "'—year—uld tandmark Eha ‘:alnny Bulldmg Iocated at <35-239 yl/est WVan Buren
Streer  HOO-H1 Soutn plymuutn Courtr YHO7 Soutn Dearborn S'treet, cnn:aga, Tunais

Bu:ldmg » m sound condition and repar- The clty sought dally fines for these alleged violations of the Code
pursuant to section '3--'2--""’0 of the Cade- cnmagn Mummpal cﬂdE § '3--'2--""’0

amended MNlovember 10, 1994 . The allegations remaining for the bench trial were that defendant had
violated, and continued to violate, sections '3--'95--037 and '3--'96--53D b and e of the
Code. See cnn:aga Mummpal Lode § 1:3--196--037 amended February 10, 1999 ., §§
'3—-'95—- 530 s, B '99" - In botn Issues, the trial court accepted and entered of record

O cnluny’s proposed findings of fact and conclusions of law and entered judgment in favor of defendant.

The City’s complaint and amended complaint named additional defendants with interests
in the subject building; however, Old Colony is the only named defendant-appellant and will be
the sole party referred to in this opinion.
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'The Bty nas framed this appeal solely around the 1Ssues unth respect to apphcation of sections 123-
-196--530 1 and e of the Gode. The Bty contends that the trial court nisinterpreted the Gode,
n particular, the elements of a violation of sections 1Z3--196--5F0 b and e of the Gode. See
Chcago Municipal Bode §§ 1-3--196--530 06, ¢ 1990 . In adation, the Bty argues that
notice 1s not required before the mandator Yy dally fines set forth in the aﬂde are imposed and that abatement
efforts in attempted complhance unth the Bﬂdﬂ do not constitute an affirmative defense. ‘T’IIE a’ty argues
that the trial cour t’s l-'mdmgs of fact in favor of a’ﬂ Bﬂ’ﬂ"y were agamst the manifest lHEIght of the evidence
unth respect to sections 13--196--530 b and e . As part of this argument, the Bity argues that
the trial court improper ’y admitted and considered hear: say evidence presented hy a’d anlany. F or the
reasons that follow, we affirm the decision of the trial court.

I. BACKGROUND

The Bty fued a two-count complaint on January 2, 2000, aneging vioiations of the Gode by
@0 Boiony unth respect to the exterior walls of the Buiang. Based on observations of the Bunding on
Juy 10, 2000, the Bty sougnt monetary fines and muncuve renes agamst @ig Goiony. In partcuiar,
tne Bty clamed Eha BSoiony faned to keep the exterior walls of the Buiding in sound repar and file certamn
required maintenance and repair reports. ‘1”'8 c’ty claimed D’ﬂ aﬂ’ﬂﬂy faced dally accrual of fines for each
day the violations of the Bode existed.

a’d Bﬂ’ﬂ"y did not receive written notice of these B"Eged violations nor did 1t receive service of the
B’ty’s complaint- nﬂthEr I'd a’d cﬂ’ﬂ"y voluntari l’y entered an appearance in the case on F ‘ebruar ') s'
2001. O Loiony next fied its answer on June I, @00, assertng two affirmative defenses  faiure

to state a cause of action and substantial comphance- Tne Sty fied a moton to disniss the affirmative
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defenses pursuant to section 2-B015 a of the lnois Gode of Givii Proceaure. 735 ILCS 5 2-
GIS 2 Wes: 2000 . O Octover 22, 200N, the trial court granted the Bity's mation and
gave the c’ty leave to file an amended compiaint.

On November 8, 2000, the Bty fied its amended compiamnt- The amended compiant
contamned six counts Inc’"dlny the or 'g’ﬂa’ alleged violations and additional allEgEd violations observed dur mng an
Octover 22, 2000 nvesugaton of the Bunaing. The Bty agam sought mjunctive renes and dany fines
for the violations. AS noted above, prior to trial, all but two claims were dismissed Dy agr eement of the

parties. 1’.18 allegations remaimng for trial were that defendant had violated, and continued to violate,

sections 13--196--037 and 13--196--530 b and e of the Bncago Munmcipal Gode. See
Chcago Muncipal Gode § 1-3-196-037 amended Febrvary 10, 1999 , §§ 13--196--
530:. ¢ 1990 .

The Gty aneged m Gount I that, on Juy 10, 2000, unsase conditions existed on all exterior
walls of the buidmg m violation of section 13-=196--0-37 of the Bode. Cmcago Mumcipal Gode §
I1:3--196--0237 amended Feovrvary 10, 1999 . Specicany, the ity clamed “verucal cracks
were observed on all elevations sheet metal was observed hﬂ'ﬂlﬂg loose bricks over unndows Iari ge fractures
were observed aover north and west elevation Day unndows Iar ge Imestone slabs were observed unthout
maortar haldmg them n place, a danger ous and hazardous condition and 'Jﬂy windouwrs and siis appeared loose
and partitions upper sections appeared loose, unth fractured parapet sections of terra cotta appear mng loose

and shifter, a dangerous and hazardous condition.”

Count M was brougnt pursuant to section 123=-=18=- 040 of the Gode. Chicago Muncipal

Lode § I23--12--0M0 amended Novemper 10, 199 . The Bty sougnt the assessment of daily
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fines under that section, as of Dctober 22, S0, ror unsafe conditions n violation of sections IZ9--
196--037 and 1:3--196--530 b and e . that existed due to defendant s failure to repar
exterior walls of the buiding- ‘The Sty alleged this was evidenced by the presence of temporary shorng of

terra-cotta unndow neaders- ‘Tne ity sougnt munctive renes and fines n the amount of 1.5 munon

under sections 1Z3--196-- 038 ana 153--12--0M0 o+ the Gode for the alleged violations.
B’"BBHDM""ICIHE, Bﬂdﬂ § '3--'95--038 amended Det:ember '5' Eaa'" e § '3--'2--
a"’a amended NUVEmbEr 'a, '99." -

. The Bencn Trial

At the start of the bench trial on Aprn 8, 2003, the Gty presented its only wntness, Gty
b"l’d’ﬂg mspector -'""U Mﬂnt"’a- Mﬂnt’"a testified that he had been a 'Jl"’dlﬂg mspector for the c’ty of
Chicago for over six years. /Montina stated that ne was the only mspector for the Bty on the Buidng ana
had mspected the Bunong on February 123, 20001, Octoper 22, 2001, and March 27,
2003. Montiiz's testimony centered around his descriptions and discussions of photographs taken of
the Bunaing on February 123, 2000, ana October 22, 200N, wnich were entered mto evidence as
two group exmibits by the ity. INIo pictures were taken during the 2000023 mspection.

Mﬂﬂt”’a testified gener:; ally reqar dlﬂg the condition of the exterior walls of the Bl"’d’ﬂg and what was
depicted in the phatagr aphs- Mﬂﬂtl”a ri Egular ’y provided inconcilusive descriptions of the location of each
picture and did not offer specifics as to how the Bode was vioiated by g Goiony. Repeateay, Montia
stated that conditions such as missing terra=cotta or bricks or cracks in imestone were caused either
natur; ally or were remaved Dy human at:tlwty. F urther, for each of these times, Mﬂﬂtl”a stated that

resuiting cracks were covered unth plyuood, caulk or roofing cement as temporary repairs-
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an Crﬂss-Examlﬂatlﬂﬂ'Mﬂntl"a testified that he did not see any pieces of terra=cotta fali-
Mﬂﬂt”’a was aware of Scaffﬂlﬂlﬂg hung on the Bl"’dlﬂg dur mng the time in question and that structural
engneers had been nspecting the Buoing for @ha Goiony- He noted that structural engmeers are required
to remove danger 'ous conditions and report them to the c’ty— Mﬂﬂt’”ﬂ testified that he reviewied the critical
exammation report for the Buidng on e untn the Gty Fuorther, Montiia stated that he du not receve
any repor ts of danger ous or hazardous conditions at the Bu:ldmg.

O Coiony presented /Marnyn Fornen, property manager for the Bunang smce Juy SO0, as
Its sole untness. AS part of her duties, F ornell reviewied the c’ty’s complaint and the work compileted at
the Bu:ldmg pursuant to contract. SEVE" al documents were presented and admitted, over the B’ty’s
objections, as business records duri mng F 'or, ﬂE", s tEstlmﬂﬂy- 'nt.'luded amaong these exhibits were the .’anuar ')
19, 2001 contract between @ha Goiony and architect and engmneer firm Kenermeyer Eodasryt Hart,
P.C. KGH for compietion of a critical examination report of the Bunding, the crimcal examiation report
dated Apra 16, 2001 contracts witn KGH dated June 26, 2000, and December 26, 2001,
for imtial and final mamtenance and repar of the Bunding to be compieted by KKG@H ana Renavie Buiding
Systems, 'ﬂc- ne’lah’e permits and permit applications for the proposed work and for canopies around the
bunding and a letter dated January 9, 2002, from KGH to O0ha Goiony noting temporary
maintenance was completed to assure short=term weather resistance and that no danger ous or hazardous
conditions were found on the Bl"’ﬂlﬂg-

KFornen testified that, snhe worked ciosely unth KEzH and reviewed work on the Bunding as 1t was
completed, per: snnally lﬂspEl':t’ﬂg the fimshed work- SIIE testified that all reports and contracts were

maintamned on file, as required by Bﬂ'y ordmance and as part of her typical business practice- Far nell
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tesufied to the work M(@aH and Benabie compieted on the Buding as detaied m the critical exammation
report and contracts for further work- KFornen o not tesusy as to now the @aH reports were
completed. 'n sum, F ornell testified that intermediate mamntenance was performed, the l'lmldmg would have to
be cleaned, and special materials and permits would be required to compliete maintenance Iin conformance uith
the bum:lmg’s landmark status-

KFonoung recept of the ity s amended compiant, KFornen requested KKGEH and Henabie review
the complaint. F ornell was assured the Bl"’d’"g was water tlght and did not pose a hazard or danger -

F ornell further testified that she did not receive any complaints of, nor did she observe, wetness in the
Bl"’ﬂlﬂg due to any of the alleged violations. F 'or, nE", s tEst’mDny and the exhbits were consistent winth
Muntllla’s tESt’mﬂﬂy that portions of terra=cotta, bricks and Imestone were removed and temporar "y shored
up and sealed.

AS requested by the trial court, both parties submitted proposed flﬂdlﬂgs of fact and conclusions of
taw- On Juy 29, 20023, unthout elaboration, the trial court accepted n full o Golony s proposed
vl-'mdmgs of fact and conclusions of laul- 'ﬂ extraneous statements, the trial court noted that i1t found the
B’ty’s position troublesome in this case and welcomed gu:dant:e from this court ri eqar dl"g the i1ssues of the
CASEa

The City's Posttrial Motion

Oh Septemper 230, 20023, the Bty filed a motion to reconsider filed pursuant to section -

1203 a2 os the linos Bode of Civit Procequre. 735 ILCS S 2-1203 2  YWes: 2004
'The Bty argued that the trial court' s findings were against the maniest weight of the evidence- The Bty

claimed that as the evidence identified the Bu:ldmg as stil in poor condition and the uncontroverted evidence



No. 1-04-0551

presented Dy Mﬂﬂt’”a was to the same effect, the court should reverse Its decision- ‘T’ITE B’ty again claimed
the letters and reports entered into evidence by a’d Bﬂ’ﬂ"y were mnadmissible hear: say and improper to
consider.

KFurtner, the ity argued the trial court was mcorrect n fmding the Bty sougnt fmes totanng
1945 muon- Hatner, the Bty stated it was seeking 756, 0000 sor the two clamed violations..
'The Bty further offered to imit fines sougnt to those alleged violations of section 123-196- 5230 of the

Lode for a totar o A7H.000. On Janvary 23, 200™., the trial court granted the Bity's
maotion for reconsideration and demed I1ts request to mudliy the final order- 1’.'E G’ty nouw appeals SD’E’y ts
ctam n count ll that @ha Bolony vioiated sections IX3--196--5230 b and e -
n. ANALYSIS
1’.18 c’ty’s claims on appeal pertain to the trial cour t’s mterpretation of the Gﬂﬂe, and the facts are

largely undisputed therefore, our re=vieul Is 4 n1ovo- Eycnaner Va Gr 0SS, EDE '". 211 228, 252

2002 . Factual determnations by the trial court unll stand unless contrary to the manfest wieight of the

evidence. NDI' th AVEIHIE pr operties, L-L-ﬂ. V= ZJJmng Baar d of AHDEEIS' 3'2 'II. App- 3!1

IB2. 184 2000 . Tws requres a finding that all reasonable people would find the opposite conclusion

Is clearly apparent. Nortn Avenue Broperties, L.L.G., 312 1. App. B at IBH. \Ne may

uphold a trial court’s decision on any basis appearing in the record. Arangold Corp. v.
Zehnder, 187 Ill. 2d 341, 359-60 (1999).

We first address the trial court’s interpretation of the Code. Second, we turn to
the evidentiary issues presented by the City and application of the facts of this case to

the Code.
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A The Tria Gourt's Interpretaton of the Bnicago Municipal Code

'l-' an ordinance Is clear and unambiguous, 1t must be interpreted unthout the analysis of Its

construction. La Sane MNational Bank v. Bty Sutes, Inc., 325 . App. 3o 780, 786

2001 . However, i there 1s any ambiguity, we follow the same rules for the analysis of a mumcipal

ordinance as we do under a statutory construction analysis- In re ppication of the Bounty Conector,

132 5. 2. 64, 72 1989 . 'The sundamental rule of statutory construction 1s to give effect to the

mtent of the legisiature- Peopie ex rei. Byan v- Agro, Inc.. 214 6. 2: 2223 226 2005 .

Elvmg the statutory language its plain meamng i1s the best means of ascertamning legisiative intent. Agl‘_ﬂ,

2"" 'll. Ed at 225. 'n domng so, each word, clause, or sentence should be given i1ts reasonable meaning

and not be discarded as superfluous- @uad Gmes Open, Inc. v-. Gy of Suvis, 208 In. 20 98,

508 200 . The punctuation of a statute 1s to be considered and given weight unless, from mspection
of the entire statute, It I1s clear it must be lngrEd to give effect to the IEglslature’s mtent. 'n re D-F-'
208 1. 2: 223 234 2003 .

The Bty argues tnat the trial court msmterpreted the Bode several ways by accepting @hia
Loiony' s proposed conciusions of law- KFirst, the Bty clams that the trial court misinterpreted the Gode,
m effect render mng the sound condition and repair requirement of section '3-'95- 530 superfiuous-

1’.18 c’ty then ari gues that the trial court improper ’y mterpreted the cﬂde to allow defenses of Dmldmg ouwner
of lack of notice by the c’ty prior to fl’lﬂg suit and complhiance with the cﬂdﬂ- m examine these claims in

turn-

I.WWVhat Bonsututes Vigiation of Sections 13-196-530 b ana e
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1’.18 c’ty’s first argument 1s that sections '3-'95- 530 b and e unambiguously require
exterior walls and projections to be kept in sound condition and repair- ﬁESE sections read
“« ‘T"TE foundation, exterior walls, and exterior roof shall be substantially watertight and

protected against rodents, and shall be kept in sound condition and repair

b EVEI' 'y exterior wall shall be free of holes, breaks, Ioose or rotting boards or timbers,
and any other conditions which might admit ram, or dampness to the interior portions of the walls or

to the exterior spaces of the dwielling-

e A" cornices, rustications, quomns, moidings, belt courses, hntels, silis, oriel uindows,

pediments and simiar projections shall be kept in good repair and free from cracks and defects which

make them hazardous and dangernus-" c’"ﬂagﬂMl""c’pﬂ’ BﬂﬂE §§ '3--'9 --530 b, B
1990 .
1’.18 trial court found that the hmldmg must be found not to be Substantla"y water t’yht or that a
dangerous or hazardous condition exists for there to be a violation of section 1Z3-196-5230). In the

conclusions of law accepted by the court, our decision m Gty of Ghicago v. HINI Heary, L.D., 357

I App. 3o 337, FYHUS-HE 2005 . s cited as authority for tis proposition.  The Bty ciams
that, fD”ﬂll"ﬂg the welli-settled canons of construction, the plain meaning of the sections above unamtuguausly
requires anly that the bl"’dlﬂg not be in sound condition and repair-

At oral argument, the Gty conceded that the court decides what 1s “sound” on a case-by= case

basis. chuever » the clty argues that “ sound condition and repair 4 requirement i1s clear and unambiguous and
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the trial cour t’S position in this case renders the first sentence of the ordinance surplusage- .".lEl‘ efore, the
Blty claims, the trial cour t’S mterpretation runs contrary to the plain meamng of the ordinance, rendermng it

meaningless, and, as such, iIs indefensibie- SEE .-Ell"' ENCE V= negent nealty Gr oup, 'nl:-, 'g 7 'll. EU

Ll 2001 . Thererore, the Bity argues the decision m NI Reaity was mcorrect, and the dissent by
-'ust'cE uumn arguing that “Sﬂuﬂd condition and repair » was clear and unamblguaus should controi- M
Reaity, 357 I App- Fa at IS0-52 Qunn, S, aissenting -

BN Reaity presented a fact pattern sumiar to this case- The majority determined that, based on
the plain language of subsections b and e , evidence that either water mlght be abie to gEt mto the bl"’d’ﬂg
or the bulding was i an unsafe condition 15 required for a violation of secton 1Z3-196-530. QN
Reairy, 357 i App. Fa at FHY-YS_ However, the majority dud not discuss, nor cite to, the
prefatory phrase i that section, but only cited subsections b and e - N Reaty, 357 In. App-
B at ZBHYH_. INIo statutory construction analysis was provided by the majority or Busuce @unn in ms
assent- BN Beaity, 357 Ii. App. 3 at 350 Quinn, J., aissenting - Ratner, Justice Qunn
found, and the c’ty now argues, the prefator Yy phrase clear ’y and unamhlguuusly does not require proof the
bullding admitted water or was dangerous and hazardous. N Beaity, 357 Ii. App- Fa at 350

aumn, -’-' ﬂlSSEﬂtlﬂg - astﬂﬂslb’y' this dispute as to the plain meaning of the statute evidences some
ammgmty and merits further analysrs of the Bﬂdﬂ-

m review the sections in question and the aﬂde to determine the proper intent of the C’ty council-
It 1s ciear to this court that secton 1X3--196--5230 vests great discretion in the finder of fact to
determmne whether a violation exists- The prefatory pnrase of section 1233--196-- 5230 of the Gode

requires buildings to be kept in “saund condition and repair. -" HﬂlﬂEVEr » that phrase i1s somewhat ambiguous,

10
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gr Bﬂt’ﬂg the fact finder Ilatitude in decn:lmg whether the condition of the Du:ldmg merits fines or iyjunctive relef.
F urther, the subsections unthin this section of the aﬂﬂE suggest the Elty counci intended to gr ant the fact
finder further discretion-

The prefatory phrase of section 1X3--196-- 530 importantly does not end unth a period, but
unth a colon- A colon serves as a major break in a sentence mdlt:atmg that what follows 1s an elaboration,
summation or interpretation of that which precedes. EEt:h of the five subsections provided Dy the IEglslatur e
ends unth a period- ‘1”"’5, each subsection 1s an elaboration on the opening phrase, distinct from the other
subsections, as to what i1s required for either the roof, exterior wall or foundation of bu:ldmgs m the B’ty of
Bnn:agn- 1;'8" efore, the somewhat amluguaus “suum:l condition and repair o m the prefator '] phrase receives
some clar lty from the five sentences that follow.

Bﬂtn elaborations of subsections b and e are one sentence lang. eal':h subsection contains an
mnclusive st of examples formed unth the conyunction “and.” The nst i eacn subsection 1s immediately
followed by a restrictive clause further ﬂEflﬂlﬂg the conditions that constitute a violation. 1’.1"5' for
subsection b , only conditions “which might admit ram, or dampness’ are to be considered unsound or n
aisrepair- Bhicago Municipal Code § 13--196--530 1 1990 . For subsection e , the isted
examples must be “’(Eﬂt m gﬂﬂd repair ﬂ’ free from cracks and defects which make them hazardous and
danger aus.” Emnhams added. Gnu:agu M"ﬂlﬂlpﬂ’ cﬂﬂE § '3-"9 o 530 e 'ssa - m:le
these subsections offer some clarity, they still are hedged in very general terms such as “might’ and
“hazardous and dangerous.” ‘Therefore, 1t 1s unthin the discretion of the fact finder to determmne if the

conditions of the bulding are such that a fine or ijunctive relief 1s necessariy-

11
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A reviewl of the other sections of the aﬂdﬂ further supports this analys:s, dlso nEgatmg the G’ty’s
fears that this interpretation renders the section mEﬂ"’ng’ESS— F or example, revieul of the maintenance
sections of the Bode, ncong secuon 153--196--0237 wnich was at 1ssue at trial but waived by the
B’ty on appeal, identifies several sections that cover ongoing assurances that Dmldmgs are kept in sound
condition and repair- sEE Ghlt:aga M"ﬂlﬂlnﬂ' Gade § '3--'96--03 7 amended F ebruar ) 'a'
'999 - 1’.1858 sections indicate the C’ty Cﬂ"ﬂc"’ s intention to have Issues such as cracks or holes on
exterior walls identrfied and repaired on a ri Egular basis such that they do not become problematic or SafEty
hazards.

In adartion, it 1s important to note that section 123--196-- 530 s unthin the Bode' s provisions
for residential buidings, made apphcable to ail buigngs m SO0 See Chcago Muncipal Gode § 13-
196--641 2001 . It stands to reason that the residential sections were drafted by the city counci
unth an eye to increased protections over commercial Dl"’ﬂl"gs- As such, this provision provides additional
gudance to the 31ty and the courts in determiming violations greater than general “sound condition and repar’
problems covered in earher sections of the Gade. MIIE this cuts agamst the B’ty’s ari gument on this Issue,
It assists the a’ty’s ari gument that notice and complhance are not defenses to this type of violation.

2— 1’."5’ cuur t’s Act:entam:e of Nﬂt’ce and Bﬂmﬂ’lﬁﬂcﬂ DE’E"SES

1’.12 c’ty next ar gues that the trial court erred in l-'mdmg the cﬂﬂE provides for defenses of notice or

comphiance with the Bode- The Bty admits that the Bode ciearly requres notice and an opportunity to cure

before munctive renef 1s sougnt- See Bhcago Muncipal Gode § 173--12--070 2005 § 13-
-20--040 Secpiemper 123, 1989, § 1:3--96--860 amended Septempver 123, 1989 |, §

I13--196--037 amended August 30, 2000 . However, the Bity has crafted its appeal solely

12
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to the question of the alleged violations of sections IE3--196--530 b and e and the Gity's
assessment of fines for those alleged offenses.

The Bty argues that the majority m EUINI Heaity improperty neid that the Eoity has a general
nbllgatmn to follow the Gﬂﬂe provisions requiring 1t provide Du:ldlng owners notice and an oppor tl""ty to cure
violations prior to seekng equitable and legal renef. NI Beaity, 357 Ii. App- Ba at 3D, The
ity argues that the provisions cited by the court n support of that fmang, 123-12-070, 123-20-
O40. 1:3-96-860. and 1:3-196-037. are not appicabie to this appeal- See Gnicago

Muncipal Code § 173--12--070 2005 , § 1:3--20--0Y0 amended Novemper 10,
1994 | § I:3--96--860 amended Septempver 123, 1989 |, § I53--196--037 amendea
August 30, 2000 . Hatner, the Bty ciams, the penaity provisions of sectons 1:3--18--020
and 123--12-- 0™ apply and mandate that daily fines shall be imposed for each violation withaut mention
of notice or compliance. chu:aga M"ﬂlﬂlpﬂ' Gﬂﬂe § '3--'2--020 Apr /] '2, Eaaa e §
13- 12--040 amended November 10, 199Y . The Bty further notes that sectuon 1233--188--
090 provides that remedies of the Bode are not imiting, but comwative- Ghicago Muncipal Gode §
I133--12--090 amended Juy 21, 2004 .

The Bty agrees untn the position adopted by Justce @unn m ms aissent m FHIINI Reaity ana

argues 1t must be followed in this case- A-FtEl‘ the clty’s petition for rehearing and the first division of the

First District s decision m Gty of Gmcago v. Botton, 356 In. App. 3a 1 2005 , Jusuce

Quinn sied ms aissent n BINI Reaity. BN Beairy 357 i App- 3 at 350. In Cotton,

defendant landiord admitted to violations of sections 153--196--H00, 13--196--4H10 and 1-3--

196--430 os the Bode, but claimed she compied unth the ESode and that should mmigate fines assessed

13
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by the court- Gotton, FS6 Ii. App. B at 2-". The trial court agreed and levied a fine less than
that mandated by section § 1Z3--12--0M0 os the Gode. Cotton, 356 In. App. B at 3. The
first division of the F’r St D’Str Ict of this court found that cooperation and complhiance uinth the cﬂde were
not contemplated as m’tlgatlﬂg factors in 'EVy’ﬂg fines under section '3--'2_BL'D and reversed and
remanded the case to the trial court to enter a fine agamst the defendant unthin the r. ange enunciated in the
Codve. Cotton, 356 I App. 3 at 1I0-. Accorangly, Justuce @unn aissented n BN Reaty,
statlng Gﬂttﬂﬂ provided clear gmdant:e that notice and compliance are not defenses to violations of the BﬂﬂE
and fmes under 13-12-04Y0. BN Reairy 357 Ii. App- 3 at I51-52.

The Bty aiso argues that the Eode, in and of tseif, provides notice to buinding oumers- ‘The nature
of the aﬂdﬂ as a strict 'lab”lty measure, the c’ty claims, puts Dl"’d’ny owners on notice that l'lu'ldmgs must
be mamntamed in sound condition and repair or automatically face daily fines between S0 ana SO0.

F urther, the violations allEgEd m this case were not as a resuit of any at:tlwty mentioned in the Gﬂﬂe
requiring notice prior to bri mnging a civil action.

g Goiony argues that NI Heaity controis and must be foliowed- The Gity counters that Oa
Bﬂlnny responded to i1ssues from the trial, but not invoived in this appeal and Its ari g"mﬂﬂts unth respect to
count 0 of the compiaint must be ignored pursvant to Supreme Gourt Buie 234l ¢ 7 . Oacial Beports
Aavance Sheet Nlo. 21 Octover 17, 20001 . A 34l ¢ 7 ., et~ Octover 1, 2001
However, as aiscussed above and m HUINI Reaity, anaiysis of the Eoode 1s helpful n understanding the city
council' s mtent and the ruing m NI Reaity. @ha ESolony therefore discusses n detail the various sections

providing a notice or compliance defense in the GﬂﬂE—
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AS discussed n full above, several pravisions within the Bﬂdﬂ require notice and an oppor tumty to
cure violations. 1’.'E maintenance, inspection and repor tlﬂg requirements of the cﬂﬂE where these notice
provisions may be found evidence a desire by the E’ty council to establish a waor) k’ﬂg relationship between the
B’ty and b"l’ﬂlﬂg ouwners to assure hl"’ﬂlﬂgs are mamntamed in a safe and sound condition- 't Is important to
note that the amended complamnt at 1ssue m NI Heaity was brougnt pursvant to section 1233--12--070
of the LSode to impose fines for the alleged violations of sections IX3-196-530 v ana e - BN
Reaity, 357 . App. Ba at FHUB-YD, quoting Bnicago Muncipal Code § 133--12--070

2003 . That section, cited by the HIINI Heaity majority, relates to requests for munctive reef, not
SU'E’y for fines. F;’lﬂg I1ts suit under that section, the B’ty necessar l’y bri U"ght on a reviewl of the various
notice provisions in the Bﬂdﬂ and author lty for the major Ity’s opinion-

Due to the speciiic conditions that merit violations n sections IZ3-196-530 b and e , and
the construction of the BﬂﬂE discussed in detall above, 1t appears clear the E’ty council intended to provide
further incentive to avoid conditions such as these via the strict 'lab’"ty assessment of fines. pr Esumably, "
a bl"’ﬂlﬂg ouwiner properi ’y carried out 1ts inspection and maintenance requirements, Its hl"’ﬂlﬂg would not have
deteriorated to the point of l-'aclng fine under subsections b and e - 'f 1t had, notice ’lkE'y would have been
provided Exﬂ'lclt'y by the c’ty of chu:aga under the aforementioned sections, or upon review of the Gﬂﬂe or
engineering pri ofessionals-

In tnis case, the LBty brougnt a clam pursuvant to sectonled--12-- M0 of the Gode, not
section 1Z3--12--070, as n BN Heaity. UWnuke n Gotton, there 1s no adnussion of a violation, nor
did the court find a violation- Sectuon 1Z3--12-- 00 does not provide any ndication that notice i1s

required or that compliance may mitigate agamst fines. /We find that, for a ciam brougnt under section 13-
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I2-040. i+ a vioiation 1s found by the court, fines are mandatory and not affected by a lack of notice or
subsequent compliance- Act:ar d’"g’y' we must now determine whether a violation occurred.
B. Auppication of the Facts and Testmony to the Gode
Agﬂ'ﬂ' the trial court did not elaborate on Its acceptance of a’ﬂ Gﬂ'ﬂﬂy’s l-'mdmgs of fact and
conclusions of laul- 't was the c’ty’s burden at trial to prove by a clear preponderance of the evidence that
Oia Coiony vioiated the oramance- See BN Beaity, 357 I App- Fa at FHUS. Besore we
address whether the evidence comports with the trial cour t’s flﬂdlﬂgs, we first determine the adm:ssmmty of

0 Boiony' s evidence and whether this evidence was properly considered, or needed, by the court-

L. Admssimnty of Gritcal Bxammation Rleport and Letters
A trial court’s decision to admit evidence will not be disturbed absent an abuse of

discretion. Snelson v. Kamm, 204 Ill. 2d 1, 33 (2003). Likewise, credibility

determinations are best left to the trial court, which is in a superior position to review the
evidence, measure the witnesses in person and observe their demeanor. In re

Marriage of Bates, 212 Ill. 2d 489, 516. A trial court abuses its discretion only when no

reasonable person would agree with the trial court. Dawdy v. Union Pacific R.R. Co.,

207 Ill. 2d 167, 177 (2003).
Several documents were admitted nto evidence by the trial court under the business records
exception of Supreme Gourt Ruwe @236, which states, m pertnent part
Any writing or record, whether in the form of any entry m a book or otherunse, made as a

memorandum or record of any act, transaction, occurrence, or event, shall be admissible as evidence
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of the act, transaction, occurrence, or event, 1¥f made in the ri egular course of any business, and if It
was the regular course of the business to make such a memaorandum or record at the time of such an
act, transaction, occurrence, or event or within a reasonable time thereafter. A” other
circumstances of the maklng of the wr It’"g or record, Inc’"ﬂ'ﬂg lack of personal knaulledge by the
entrant or maker, may be showmn to affect its weight, but shall not affect its agmissioty- 1S I
20236 a.
'The reports and Ietters entered into evidence were prepared for o Goiony by KGH. Fornen
testified to the fmoings of MGH, otfered as proos of the matter asserted. /ccordingly, the exmbits were

hearsay and, to be considered by the trier of fact, must meet one of the exceptions to the bar on hearsay

evitence. Peapie v. Morrow, 256 In. App. Fa IS, 97 1993 .

.'I.IE exceptions to the hearsay rule are well established in the law as providing indicia of reliabiity to
overcome the presumption against hearsay statements. 1;18 rationale under the exception for business

records Is that businesses are motivated to keep records accurately and are unlikely to falsWy records upon

wmich they depend. BCmbie v. Barie M. Jorgenson Co.. 358 I App. 3a HOO, HYIH

eaas - DDE"mEﬂtS prepared under a statutory duty are not inadmissible as outside the business record

exception merely because they are to be used in adversarial proceedings- 'n re JﬂSEﬂh 5., 339 '".

Apn. 3ﬂ 599, EDB 20”3 - Nar Is a document inadmissible simply because i1t 1s prepared by a
third party authorized to act for the busmess. Mmbie, 358 In. App- Fu at HIY. However,
busmness records made in anticipation of hitigation do not possess the same trustworthiness of other records

prepared in the ordinary course of business. pEUDIE Va VII‘ qmn, 302 'II. Ann. 3[1 "'38, "'50

1998 .
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Anyune familiar unth the business and 1ts procedures may testify as to the manner in which records

are prepared and the general procedures for maintamming such records in the ordinary course of business.

Raithel v. Dustcutter, Inc., 261 . App. 3o S04, 909 19949 Cook, J-. speciany

concurring - 1;18 foundation requirements for admission of documents under this exception are that 1t Is a
wrriting or record made as memaorandum of the event made in the ordinary course of business and It was the

regular course of the busmess to make such a record at that tme- lIn re Bstate of !/Iéuanu, 238 I

App. -3« 585, 600 2003 . A lack of personal knowledge of the record does not affect the

admissibility of the record, but may affect the weight of the evidence- In re Bstate of !/l/enan , «B=B8 I

App. Fu a: GOO.

KFornen testified that she was the property manager for the Buiong from Juy 200 to date.
shE testified that she was familiar unth the cﬂde and had worked unth pri agrams for major repairs of
landmarked buidings i her past duties as a property manager- WFarnen tesuned that in Juy S0 sne
retrieved the critical examnation report prepared by MGaH from @ha Goiony's files and reviewed the
report. F ornell further testified that this report, and the other hear: say documents, were maintained on site
m the ordinar Yy course of business In files t:antalmng contracts, reports and other documents r Elatlng to the
mamtenance of the Buiong. KFornen stated that each document was ertner sent or recewved by @0a Goiony
or the proper ty management company- A’thﬂ"gh F ornell worked unth the engineers and architects of
K GH and oversaw some of the work completed, she could not testify to how the documents were
gener:; ated. ‘T"IE trial court allowed the documents based on the foundation provided Dy F ornell-

'The Bty contends that the trial court' s adnission was an abuse of discreton- o Golony' s

exmbits I througn M, B througn M, and Il were inadmissibie nearsay- The Bty argues that the
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documents, in particular the critical examination report and letters from K EH opining no danger ous
conditions existed at the Bu:ldlng, were not business records, but prepared for ”tlgﬂt’ﬂﬂ- ﬁe c’ty claims
the critical examination report was SﬂEc’flCa"y prepared pursuant to the trial cour t’s order of F ebruar '] 'E'
2001 It ciams the adnission of these documents did not aliow the EZity to cross-examine the maker of
the record to determine how such opimons were formed and, thus, are madmissible.

It 15 ciear that K(@GH was contracted to compiete the critical exammation report prior to g
Bﬂlnny’s mvolvement and awareness unth the instant ’lt’gatlﬂﬂ- 1’.IE report was created 'Jy hcensed
professionals, 1s affixed wnth the r Ey’stﬂr ed stamp of the professional engineer, and was accepted l'ly the
Gy

't Is important to note that the G’ty had access to these documents thr U"gh Its own files and
untnesses and the discoveri Yy process. "F each of the documents admitted into evidence was so tr aubllng, it
nEgs the question as to l"hy a motion mn llm_mE was not filed by the c’ty to remove the document EﬂtlrE'y from
the trial- F urther, If the contents of the documents were troublesome, the c’ty had ever Yy oppor tumty and
r lght to depose or call the creators of the documents to the stand to question the information. 'ﬂ any event,
m the face of all of the facts and tESt’mDny mn this case, the court did not abuse I1ts discretion in allcuumg the
documents and affor ﬂlﬂg the proper luElght, 113 any at all, to them-

2. Toa Court Decision PWas Niot Aganst tne Manest YWegnt o¢ the Buvience

mﬂ this l'lat:kgr ound, we may noul exammne whether the facts were applhed properi ’y m this case.
1’.18 c’ty contends that, unthout the improper ’y admitted evidence, the tESt'mDﬂy of Its untness was
uncontroverted and sufficient to prove Dy a clear preponderance of the evidence that a’d aﬂ’ﬂﬂy violated the

oromance- The oty further argues that the plan language of the ordinance was not properly determined by

19



No. 1-04-0551

the court and Uﬂ’y the conditions of deterioration and disrepairr need be present for a violation- 1;'9" efore, the
B’ty argues, a’d Bﬂlany 1tself offered evidence of violations and the trial court erred in flﬂd’ﬂg that sections
I13-196-530 b and e were not vioiated-

/s detaied above, sections IZ3-196-530 b and e requre condtions that might admit water
minto the bl"’d’"g or create danger 'ous and hazardous conditions for a violation- NElthEr par ty presented
evidence to meet these elements- Bﬂth parties clear ’y offered evidence that the Bl"’dlﬂg was not ﬂﬂ’y m need
of maintenance, but under going mspection and mamtenance duri mng the time in question-

Bantr ary to the G’ty’s assertions, Muntllla’s tEStlmany did not prove violations by the clear
preponderance of the evidence for the period in question- EVE" " a’ﬂ Bﬂ’ﬂﬂy had not presented any
evidence, Mﬂntl"a was so inconclusive in his tESt’mﬂny that the trial court had ever Yy reason to rule for a’d
Bﬂlnny. Mﬂﬂt’”ﬂ ri EpEatEﬂ’y qualified his statements r eqar dlﬂg the nhatagr aphed deterioration of the exterior
wialis of the Bl"’dlﬂg- "E also ri Epeatedly stated the conditions could have been caused Dy human action as
tempaorari ') maintenance solutions, mt:ludlng seallng cracks or holes from the elements with caulk or r ﬂﬂflﬂg
cement. F urthermaore, Mﬂntl"a testified that he read the critical examination report on file for the Bu:ldmg
and noted that 1t did not ldentH-'y any danger 'ous or hazardous conditions with respect to the Bl"’ﬂl"g-

KFornenl testified that she nad contracted M@ for the critical mspection work and follow=up
maiintenance activities- F ornell admitted that the compietion of the work was well off schedule for compiletion
and that canopies had remamned around the bl"’d’"g for the entire period in question- EVEH wnthout the critical
examination report and other hear say evidence r eqari ﬂlﬂg the maintenance of the B""ﬂlﬂg' F or| nElf s tESt’mﬂ"y
that she had contracted and overseen work on the Bu:ldmg was admissible- cumbmed unth Mantllla’s

mconcilusive testimony, the trial cour t’S decision is not agamnst the manifest weight of the evidence as each
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alleged condition could have been created durmg the examination and maintenance Bt:tlwty- Flll‘thEr, It was
t:ertamly reasonable for the court to determine that each of these alleged conditions of the Bu:lmng was
luatertlgnt and not a danger or hazard-

The Bty s argument raises serous concerns ta tis court- In tis case, the Gty claims that the
test:many presented requires a -Flﬂdlﬂg of various violations to the nu:ldmg code and fines for each day the code
was allegedly violated- Hypatnetn:ally, this wiould make 1t passible far the G:ty to fine any buiding owner
attemptmg to make exterior repairs to its Dlllldlng- 1;"5 s especlally problematic for owners of protected
historic nmldmgs as thEy must undertake extra measures that are often quite t:me-t:ansummg. 't Is a grave
concern In cases such as this where fines have been SlJllght close to a million dollars, unth anly proof that
mamtenance activities have occurred, albert siouly, on a biiding- 1 he nature of the code as a form
of strict liability has been admitted in prior cases; however, the City must prove up
violations to a court. The trial court found that the City did not do so in this case. We do
not find reason to overturn the trier of fact, who reviewed all evidence and observed the
testimony of the witnesses while sitting in a court that specializes in these types of
cases.

[ll. CONCLUSION
For the foregoing reasons, we affirm the decision of the trial court.
Affirmed.

Quinn, P.J. and Campbell, J., concur.
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