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JUSTICE THEIS delivered the opinion of the court:

KFonoung a bench trial, defendant, Davin Scott, was convicted of possession of a controlled
substance 720 ".Bs 570 .-'ae a e A mst Eaae and sentenced to five years’
mprisonment. aﬂ appeal, defendant contends that ' the State falled to prove his gl"’t heyand a
reasonable doubt because there was no evidence that he at:tlvely or constri "CtIVE’y possessed the cocaine
discovered by polce n a maibox & the extraction and storage of s IDINLA prosie vioiates ms fourtn
amendment r lghts 3 the statute mandatlng the 5 spinal cord fee 1s an unconstitutional violation of his due
process rights M ne is entitied to a  B-per—day creait aganst ms 1 controned substance
assessment and 5 the 2 fee for the victims fund was assessed erroneously- IFor the folounng
reasons, uwe affirm ﬂEfE"dant’s conviction as maodified and remand for ri Esentent:mg.
BACKGARAOUND

'The foliounng evidence was adduced at defendant s trial- mcago ponce officer Bounn Wtreras

testified that at approxmmately I p-m- on MNlovember 12, 20003, ne and mis partner began narcotics



1-04-3295
surveniance of <3853 Soutn Federal S'treet from thewr unmarked venicie located m an adjacent parking
iot- Wtreras was stationed approximately 150 teet away from a large group of maiboxes located m
petween the bundngs of <3B353 anda FB5SHI Soutn Federai. Whtreras observed defendant and
codefendant Angela yl/atsnn standing near the mailboxes- Mnments Iater, yl/atsnn opened a mailbox with
a key, retrieved a golf~ball-sized bag of cocame, and handed the bag to defendant. Defendant and Mtsnn
then walked over to the <3652 Soutn IFederal bulding and entered the Iobby area-

Apprnxnmately 10 10 IS minutes 1ater, Wtreras observed defendant and Mtsan exit the lobby
area and return to the same mailbox, where atson again opened the maibox door unth a key, retrieved a
golf~ball-sized bag of cocamne, and handed the bag to defendant- @In cross-exammation, Whtreras
acknowledged that after each time defendant and Mtsan went to the maibox to retrieve the cocamne,
Mtsan remamed m possession of the key- Defendant and yl/atsnn then reentered the bulding lobby and
remamed there for between D and IS mmutes. m:le defendant and Mtsnn were stil in the buldmng,
O¥rsicer Wtreras 1est mis surveillance position and began to approach the manboxes- Defendant and Mtsnn
returned ta the manboxes as Utreras approacned. Defendant saw Whtreras walking toward mm, then handed
Mtsnn a golf~ ball-sized bag of cocamne and walked away- Mtsan agamn opened the mailbox unth a key,
placed the bag in the mailbox, and walked away from the area, leaving the key mserted in the mailbox-
Desendant and yymsan were subsequently detamed by enforcement officers working in concert with
Utreras. Whtreras opened manbox MNlo. =36 and recovered two plastic bags contamng cocame- The
parties stipulated that a baseball~sized bag the larger bag contamed =BI3-&2 grams of cocamne and the golé~
ball-sized bag the smaller bag contamed I3 grams of cocame.

Desendant presented twio untnesses at trial to testify on s behalf- Marquetta Fitts, defendant' s

friend, testified that she was at the BtSDﬂS’ apartment unth defendant and atson on the mght of the
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mcident- Am:nrdmg to lFitts, anl three left the apartment to go to the store- They were stopped by the
police in the bulding Iobby and held for two hours- Mtsnn’s maotner, Ly Mtsnn, testified that she ived
unth Watson n apartment INlo. 306 at 36523 South Federal. She also testfed that defendant
was /Watson's boysriend and was currently stayng m ther apartment- Defendant and Mtsnn also had
three chidren together. lWatson's motner stated that manbox INlo. 306 beionged to their unit.
Am:nrdmg to her, the pohce searched the residence that mght- Eencer Bhris Savikes testifed n rebuttal
that he never sauw any police officers go mto apartment Nﬂ- 306 and that defendant and mtsﬂn were
transported to the police station about 'n oar '5 minutes after thﬂy were arrested.-

The trial court found @ saicer Wtreras credivie and FFitts and Mtsan’s mother mcredibie- The
court found defendant quity of possession of a controlled substance weighng more than 1S grams but less
than 'oa grams and Subsﬂquently sentenced him to five years, mprisonment.

ANALYSIS

@¥n appeal, defendant contends that the State faled to prove beyond a reasonable doubt that he
possessed more than 15 grams of cocame because i1t never establisned that he actually or constructively
possessed the larger bag found m the maibox- Speciically, defendant argues that he nether hived in the
Mtsans’ apartment nor possessed a key to the malbox- Therefore, defendant mamntans he could only have
been found g"”ty of possessing the '0-3 grams of cocaine and asks this court to vacate his conviction and
remand his case for r ESE"tEﬂG’ﬂy on the lesser amount of cocaine-

mgn consider, mng a nnallenge to a criminal conviction based upon the sufficiency of the evidence, the

appellate court unll not retry the defendant. Peopie v. Smnn, 185 L. 20 532, S4HI, 708

N-E-Ed 355, 369 '999 - nﬂthe" » INn such cases the relevant question 1s whether, after

vieunng the evidence m the hght maost favorable to the prosecution, any rational trier of fact could have found
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the essential elements of the crime beyond a reasonable doubt- Smin, 185 hi. 20 a: SHI, 708
INLE_24 ar Z3B69. Thus, it 1s the court s duty to carefully examme the evidence while giving due
consueration to the fact that the trier of fact saw and heard the untnesses. Smien, IBS I, 2a ar SHI,
708 N_E.2u4 at 369. k. nowever, after such consderation the court 15 of the opmion that the
evidence I1s insufficient to establish the defendant s guit beyond a reasonable doubt, 1t must reverse the
conviction- Smnn, IBS In. 24 a: SHI, 708 N.E.2q a: 369.

To support a finding of possession of a controlled substance, the S'tate must prove beyond a

reasonable doubt that the defendant had knowledge of the presence of the narcotics and that the narcotics

were m his immediate and exclusive control- Peopie v. Smitn, 288 6. App. 3: 820, 823,
681 N.2.2: 80, 82 1997 . Passession of drugs may be constructive- Lonstructive
possession exists unthout actual personal present donunion over a controlled substance, but there must be an

mtent and capabiity to maintain control and dommion- BPeapie v. Fneberg, ™~H7 L. 2 326, 361,

589 N.2.2:508. 524 1992 . Tie mere presence m the vicinty of a controlled substance

cannot establish constructive possession. Peopie v. Adams, 242 1. App. 3« 830, 833, 610

N.E.2: 763, 765 1993 .

In tne present case, the State failed to establish that defendant had the capabiity to mamtam control
and domimion over the larger bag of cocame found n the mainbox- The evidence at trial revealed that defendant
never possessed or had access to the key needed to open the mailbox where the larger bag of cocaine was
tater found- Bach ume defendant and Mtsnn approached the mailbox, atson opened the mailbox unth the
key and Mtsnn retamned possession of the key- m::nut the key, the mailbox contammng the larger bag of
cocame was not accessible to defendant- Defendant could not control that which he could not access. As

such, the State faled to prove that defendant had the requisite capacity to mamntain dormon and control over
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the larger bag of cocamne-
m acknowledge the S'tate's argument that habitation m the prenises where narcotics are

discovered raises the mference that defendant had control over them- Beopie v. cunmngnam, 209 I

App. I 824, 828, 723 N.8.2: 778, 782 1999 . Droor or residency in the form

of rent receipts, utiity bills and clothing in closets 1s relevant to show defendant ived on the premises where
narcotics are found and, therefore, controlled them for purposes of establising constructive possession of
narcotcs- Esunningnam, 309 I App. Jua: B28, 723 N_.B.2: at 782

Here, there was no such relevant evidence presented- Hatner, the only evidence submitted on this
element was /atson’'s motner's testmaony that defendant had hved at the Mtsnns’ apartment “on and off’
n the past and had been stayng there for “about a week or so” prior to the mght of the mcent. Bven
assuming that defendant was residing at the Mtsnns’ home, the cocaine was not discovered on their
premises, but m a manbox outside thewr bunding- There was no evidence that defendant had access to the
manbox key- Thus, the evidence established only mis mere presence i the vicimity of the larger bag of
cocame and not the capacity to mamtam control over it- See, £.g., Beopie vo. Oruz, SN I App. o V)
UE6, H71-72. HiIYH N_.E.2: 1072, 1076 1980 armrming conviction for passession of
herom where drugs were found in a locked storage cabmet and defendant, when asked by police to open it,
removed the cabmet key from his key ring and handed 1t to polce - Ancnrdmgly, the S'tate faied to prove
the element of possession with respect to the larger bag of cocame- Therefore, we reverse defendant s
conviction for the Blass I reony. 720 ILCS 570 HO2 a 2 A mgt 2002 .

INlevertneless, defendant concedes, and the evidence was sufficient to establish, that defendant

possessed the smalier bag ND.2F grams of cocame, a Giass H feiony. 720 LGS 570 YHO2 c

mgt 2002 . Ammugh an accused cannot be convicted of a crime with wich he has not been charged,
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he “may be convicted of an offense not expri ESS’y mcluded in the char ‘ging instrument i that offense 1s a

‘lesser included offense’ of the offense expressiy charged." Peopie v. Jones, I 1. 20 288,

292 595 N.e.2. 1071, 1073 1992 . Addntmnally, pursuant to Supreme Gourt Rue
BI5 v 23 . the revieunng court may reduce the degree of the offense for which defendant wias convicted.-
1334 In. 24 A. BI5 v 23 . Gonsequently, we reduce the degree of the offense to possession of more
than 0 gram but 1ess than 15 grams of cocame. This lesser offense carries unth 1t a prison term of “not
tess tnan I year and not more than B years” 730 ILCS S S-8-17 mgt 2002 . wnereas
the greater offense mandated a prison sentence of “not less than M years and not more than IS years.”
720 ILCS 570 HO2 . 2 A mgt 2002 . Theresore, we remand for resentencing on
the lesser mciuded offense- In ngnt of our runng, we need not address defendant s additional contentions.-

A-Fllr 'med as modified cause remanded unth directions.

HOFFMAN, D_J.. 2na KAONBZIS, J., concur.



REPORTER OF DECISIONS - ILLINOIS APPELLATE COURT

THE PEOPLE OF THE STATE OF ILLINOIS,
Plaintiff-Appellee,
V.

DAVID SCOTT,

Defendant-Appellant.

No. 1-04-3295

Appellate Court of Illinois
First District, Third Division

Filed: August 30, 2006

JUSTICE THEIS delivered the opinion of the court.

Hoffman, P.J., and Karnezis, J., concur.

Appeal from the Circuit Court of Cook County
Honorable Rickey Jones, Judge Presiding

For APPELLANT, Michael J. Pelletier, State Appellate Defender
Ryan T. Neumeyer, Assistant Appellate Defender
Office of the State Appellate Defender
203 N. LaSalle St., 24™ Floor
Chicago, IL 60601

For APPELLEE, Richard A. Devine, State’s Attorney
James E. Fitzgerald, Assistant State’s Attorney
Whitney Bond, Assistant State’s Attorney
Paula Borg, Assistant State’s Attorney
300 Richard J. Daley Center
Chicago, IL 60602



