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In defendant’s prosecution for aggravated drivinder the influence,
the probative value of the retrograde extrapolatigiculation used to
establish her blood alcohol concentration at thee tshe was arrested
was outweighed by the prejudicial effect of thaidemce, and,
therefore, her conviction was reversed and theecaias remanded for
a new trial, notwithstanding the premise that aspels BAC
determined by a breath or blood test at a partictilme may be
extrapolated back to the time of an earlier ocawagewhen the
person’s BAC was higher, since many factors mustdresidered to
make such a calculation reliable, and in defendan#ise, a “big
assumption” was made that defendant was eliminatioghol when
she was given a breath test, several relevant riaciere not
considered, the State’s expert admitted he was amgawf many
factors necessary to determine whether defendast ekminating
alcohol, and, under the circumstances, the calonlamade in
defendant’s case was unreliable.

Appeal from the Circuit Court of Kane County, Nd-CF-1221; the
Hon. Marmarie J. Kostelny, Judge, presiding.

Reversed and remanded.
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Counsel on Alan D. Goldberg and Patrick F. Cassidy, both dit&tAppellate
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Joseph H. McMahon, State’s Attorney, of St. Chaflesvrence M.
Bauer and Colleen P. Price, both of State’s Attgsné@ppellate
Prosecutor’s Office, of counsel), for the People.

Panel JUSTICE HUTCHINSON delivered the judgment of theitpwith

opinion.
Justices McLaren and Hudson concurred in the judg@red opinion.

OPINION

Following a jury trial, defendant, Chrystal L. lfth was convicted of aggravated driving
under the influence (DUI) pursuant to section 11{&)2) of the lllinois Vehicle Code (625
ILCS 5/11-501(a)(2) (West 2010)) and resisting tr@20 ILCS 5/31-1(a) (West 2010)).
During the trial, the State introduced expert wsheestimony on a “retrograde extrapolation”
calculation in an attempt to demonstrate that didatis blood alcohol concentration (BAC)
was at or above 0.08 at the time of her arresttogetde extrapolation is premised on the
theory that a person’s BAC, derived from a breatllood test at a particular time, can be
extrapolated back to an allegedly higher BAC thasted at the time of a prior incident. The
State also introduced evidence of other crimes tltaurred before defendant allegedly
committed the offense of aggravated DUI.

On appeal, defendant contends that the trial @etl by (1) allowing the expert witness’s
testimony on retrograde extrapolation when the gxgid not have information necessary to
conduct a reliable calculation; (2) allowing that8tto admit other-crimes evidence that was
highly prejudicial, but minimally relevant; (3) aWwing testimony, which lacked foundation,
that defendant failed a horizontal gaze nystagril@aN) test; and (4) failing to instruct the
jury that it could not draw a negative inferenanirthe State’s video recording of defendant’s
field sobriety tests, which the State failed todarce. For the following reasons, we reverse
defendant’s DUI conviction and remand for a newaltri

The record reflects that, on June 16, 2011, defieindas in the parking lot at the Dolphin
Cove Family Aquatic Center in Carpentersville. pApeoximately 7:30 p.m., defendant made a
911 call via the OnStar system in her vehicle. bdéat told the 911 operator that she had a
“violent boyfriend” who wanted to hit and rob h&efendant can be heard on the recording
telling a man that she had been “drinking sinces Ilheen here.” Defendant then told the
operator that a man who made her perform oral sexrma was sitting in her vehicle and that
“he needs to get the [expletive] out of my car.fiGdr David Rowley was dispatched to the
Dolphin Cove parking lot. Upon arriving, he obsehaefendant and a man arguing outside of
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a vehicle. Because Rowley believed that defendastimtoxicated, he told her not to drive. At
that point, defendant and the man went separats,vaaiyl Rowley left the scene.

Thereafter, Mike Eschenbach, the manager of Dolfldve, noticed that defendant was
back inside her vehicle. Defendant was alonengitin the passenger seat, and listening to
loud music. Eschenbach observed a man approachd#efes vehicle, and the man then
“tossed something at the vehicle, gave it a ligfatke, and walked away.” Eschenbach left the
Dolphin Cove parking lot at approximately 8:30 p.m.

At around 8:50 p.m., Don Azerela, the building ewsor, withessed a man approach
defendant’s vehicle. About a minute later, Azeteb@rd the man pounding on defendant’s
vehicle and saw the vehicle shake. Azerela moveseclto the parking lot and was joined by
Scott McManus. As the man was shaking the vehiterela and McManus witnessed the
vehicle’s brake lights come on and heard the ergfeme. A chase ensued and McManus called
911. Azerela estimated that the vehicle reachguadsof 25 miles per hour during the chase.
When the man ran toward a gas station, defendaaligle turned back and returned to its
original parking space. The police arrived abountiaute later.

Officer Robert Drews arrived at the scene and meskeskid marks leading to the parked
vehicle. The key was in the ignition, but the ergivas not running, and defendant appeared to
be sleeping in the driver's seat. Drews knockedhenwindow, and when defendant opened
the vehicle’s door, Drews could smell a “moderatefor of alcohol. According to Drews,
defendant’s speech was “good,” and her eyes werdloodshot or glassy. Defendant told
Drews that she had not been driving, because sketaeadrunk to drive. Drews advised
defendant that she needed to perform sobriety, testslefendant refused and began to walk
away. Drews attempted to arrest defendant, butesigted; Drews and his partner effected the
arrest and placed her into the squad vehicle. A trok subsequently towed defendant’s
vehicle.

At the police station, defendant agreed to perfbefd sobriety tests. Defendant passed a
one-legged-stand test but failed a walk-and-tush ®rews also tested defendant’s eyes for
the presence of HGN. The test looks for three ghge®ye: (1) the lack of a smooth pursuit as
a stimulus is moved from directly ahead of the sabfo the subject’s periphery; (2) the
presence of a “distinct nystagmus at maximum deviatvhen the stimulus is held as far out
to the periphery as the eye can follow; and (3)ptiget of nystagmus before the eye has rotated
45 degrees as it follows the stimulus toward thrgppery. The maximum number of clues that
can be detected is six, with three clues for eaeh Brews determined that four clues were
present and concluded that defendant was undemfthence of alcohol.

All three tests were performed in the police sta@ booking area. The booking area
contained video recording devices in the bookiragpthe sally port, and the hallway leading
to the booking room.

Law enforcement officers administered a breath tteslefendant at 10:30 p.m., which
registered her BAC at 0.069. At trial, the Stateduced John Wetstein, a forensic toxicologist,
as an expert witness. Wetstein testified that,r aftenducting a retrograde extrapolation
calculation, he determined that defendant’s BAG: 20 p.m. was between 0.082 and 0.095.

Wetstein explained that conducting a retrogradgaprlation calculation is possible
because a person eliminates alcohol at a fixedfdietween 0.01 and 0.02 grams per deciliter
of blood per hour. Wetstein explained that two ¢bos must be met for the calculation to be
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valid. First, the person metabolizes alcohol atribanal rate. Second, the person is in the
postabsorption phase—that is, the person is noelomdpsorbing alcohol and is in the
elimination phase—when the breath test is admm@dtéVetstein explained that, because the
body absorbs alcohol primarily through the smdbstine, a person’s absorption rate will vary
depending on many factors. These factors includeype of food that the person has eaten,
the type of alcohol consumed, and the length ogtamnring which the drinking occurred.
Wetstein testified that after a person’s last drnkerson can take from 15 minutes to 90
minutes or more to enter the postabsorption phase.

On cross-examination, Wetstein acknowledged thalditd not know what defendant had
eaten that night, how long she had been drinkingytmat type of alcohol she consumed.
Wetstein admitted that he did not attempt to detsenwhen defendant had entered the
elimination phase but, rather, assumed that sheinvélse elimination phase at 9:10 p.m.
Wetstein explained that, if a person had not corsbieny alcohol since 7:30 p.m., he would
be “quite confident” that the person was in thengliation phase by 9:10 p.m.

The jury found defendant guilty of aggravated 2dd resisting arrest. Based on two prior
burglary convictions, the trial court sentencecedéfint as a Class X offender to the minimum
of six years’ imprisonment. Defendant appeals hdt @nviction but not her resisting arrest
conviction.

Defendant’s first contention on appeal is thatttied court erred in admitting Wetstein’'s
testimony regarding Wetstein’s retrograde extrajaiacalculation. Defendant argues that,
because Wetstein did not have information necegsapgrform a retrograde extrapolation
calculation with any degree of certainty, the pdgial effect of his testimony outweighed its
probative value. Specifically, defendant argued WWetstein did the “simple part” of the
retrograde extrapolation calculation by adding leetw0.01 and 0.02 per hour to the result of
defendant’s breath test, but he “assumed away” de&ndant was in the postabsorption,
elimination phase. Thus, the gravamen of defendamfument is that, because a subject being
in the elimination phase is necessary for a retgrextrapolation calculation to be accurate
and valid, Wetstein’s testimony had little probativalue because he merely assumed that
defendant was in that phase. Further, Wetsteirssnteny was prejudicial because, as a
“court-pronounced expert regarding retrograde exiiation,” the jury would “listen[ ] to him
anyway.”

The admissibility of evidence rests in the triald’s sound discretion, and its ruling will
not be reversed absent an abuse of discrd#iemple v. Montes, 2013 IL App (2d) 111132,

1 61. Under lllinois Rules of Evidence 401 and 4€f2. Jan. 1, 2011), relevant evidence,
evidence that has a tendency to prove or disprdaetaf consequence, is admissible at trial.
Nonetheless, relevant evidence may be excludedsifprejudicial effect substantially
outweighs its probative value. lll. R. Evid. 403f(dan. 1, 2011)People v. Hoerer, 375 lIl.
App. 3d 148, 157 (2007). Thus, in deciding whetioeadmit evidence, the trial court must
weigh the evidence’s prejudicial effect againspitsbative valueHoerer, 375 Ill. App. 3d at
157 (citingPeople v. Walker, 211 Ill. 2d 317, 338 (2004)).

In support of her contention, defendant cfiete v. Eighth Judicial District Court, 267
P.3d 777 (Nev. 2011)A(mstong). In Armstrong, the Nevada Supreme Court considered
whether the trial court erred in excluding a reteap extrapolation calculation to estimate the
defendant’s BACId. at 778-79. The defendant was involved in a vehrcatcident at 1:30
a.m.ld. at 779. A single blood sample was taken at 3:51 and reflected the defendant’s

-4 -



116

117

BAC as 0.18Id. After an evidentiary hearing, the trial court geththe defendant’s motion to
exclude the retrograde extrapolation calculatidn.

In determining whether the trial court erred incleding the evidence, the Nevada
Supreme Court noted that a retrograde extrapolatbeulation required information on the
rates at which alcohol was absorbed and excrideat 780. It further noted that rates can vary
depending on a number of factors, including thpsdd time between a person’s last drink and
the blood test; the amount and type of alcohol goresl; the time period during which the
alcohol was consumed; and personal charactersimwsas age, weight, alcohol tolerance, and
food intakeld.

After determining that retrograde extrapolationidemce was relevant, the Nevada
Supreme Court turned to whether the evidence uyfaiejudiced the defendaritd. at 781.
The reviewing court noted that the trial court’'sicern centered on the unknown variables,
which suggested:

“[T]he evidence [was] of little probative value giv those variables and the single
[blood] sample, but the evidence [was] likely towvadhe jury to declare guilt based
solely on a reaction to the [BAC] and the very @mlastation caused by drunk driving
rather than proof that the defendant was drivingleunthe influence or with a
prohibited blood alcohol levelld. at 781-82.

After discussing case law from another jurisdictidime court inArmstrong opined that
“achieving a reliable extrapolation calculationu&gs consideration of a variety of factors.”
Id. at 783. Those factors include a subject’s (1) gen@) weight; (3) age; (4) height; and (5)
mental state; (6) the type and amount of food m stomach; (7) the type and amount of
alcohol consumed; (8) the time the last alcoholinlkdwas consumed; (9) the subject’s
drinking pattern at the relevant time; (10) thepskd time between the first drink and the last
drink consumed; (11) the elapsed time betweenasiedrink and the blood draws; (12) the
number of samples taken; (13) the elapsed timed®iihe offense and the blood draws; (14)
the average alcohol absorption rate; and (15) Wieeage elimination ratéd. Turning to the
case before it, the Nevada Supreme Court noteceiparts calculated the defendant’'s BAC
on factors attributed to the “average person” avalibus hypothetical situationsltl. The
reviewing court noted that some of the above factagre known, such as that the defendant
consumed two beers between 5 p.m. and 10 p.mhéhatighed 212 pounds, and the elapsed
time between the accident and the blood dtdw-lowever, there was no evidence concerning
the defendant’s age or height; the type and amoiufatod in his stomach; and his emotional
state after the accidend. In addition, the defendant gave one blood sanifie. reviewing
court noted that, although one sample could reisulh reliable retrograde extrapolation
calculation if an expert has knowledge of many pgersonal characteristics and behaviors of
the defendant, a single blood draw, without mofermation, made it “difficult to determine
whether [the defendant] was absorbing or elimimaéiftohol at the time of the blood draw.”
Id. (citing Mata v. Sate, 41 S.W.3d 902, 916 (Tex. Crim. App. 2001)). Thartin Armstrong
concluded:
“The admission of retrograde extrapolation evidewten a single blood draw was
taken more than two hours after the accident igfficgently tethered to individual
factors necessary to achieve a reliable calculdtad] potentially invites the jury to
determine [the defendant’s] guilt based upon emodioan improper ground—that the
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defendant had a high blood alcohol level severathitater-rather than a meaningful
evaluation of the evidencdd.

Thus, the reviewing court determined that the tdaurt did not abuse its discretion in
excluding the retrograde extrapolation evidemnde.

The State, conversely, cit®gtraski v. Thedos, 382 Ill. App. 3d 22 (2008). IRretraski,
Margaret Petraski was seriously injured in an aauidvith a vehicle driven by an officer in the
Cook County sheriff's department; a jury awardedih@xcess of $26 milliord. at 23-24. At
trial, the defendants sought to introduce expemegs testimony that Petraski's BAC would
have been above the legal limit at the time ofgbeident.ld. at 25. The expert would have
testified that, based on a blood test taken 90 tegafter the accident, Petraski had a blood
serum reading of 0.116 grams per decilitek. After conducting a conversion, the expert
would testify that Petraski’'s BAC at the time okthccident was approximately 0.095 or
0.096. 1d. at 25-26. The expert would testify that he assuried Petraski was in the
elimination phase during the entire period afterabcident, and with that assumption he could
perform a retrograde extrapolation calculatiahat 26. The trial court excluded the evidence
as being too speculativiel.

On appeal, the reviewing court reversed the t@irt's exclusion of the retrograde
extrapolation calculation. The reviewing court coxed:

“We do not believe [the expert’'s] assumption tRatraski’s [BAC] was in the
elimination phase when her blood was drawn [wagjarranted. The blood draw took
place at least [an hour and a half] after the siolfi, most probably longer than that.
Nowhere in [the expert’s] proposed testimony wasabked to offer an estimate of
Petraski’'s [BAC] level if she were in the absorptjghase at the time of the draw. Nor
did the plaintiff offer any such evidenceéd. at 31-32.

The reviewing court concluded that any questiogaming the facts upon which the expert
based his opinion would go to the weight of hisngg, which could be challenged on
cross-examinationld. at 32. The reviewing court further concluded thia¢ expert’'s
testimony, which would have created a presumptibnntoxication, would have been
“extremely probative of whether [Petraski] was @it at fault for the accident,” particularly
when the jury had already concluded that Petrasid 2856% negligent.d. With respect to
unfair prejudice, the reviewing court found thagrawas an “insubstantial risk” that the jury
would have misused the evidente.at 33. Thus, the reviewing court reversed and neled
for a new trialld.

We are persuaded by the Nevada Supreme Courtghitiol and detailed reasoning in
Armstrong. A retrograde extrapolation calculation based aingle breath test, and when
many of the factors necessary to determine whétlesslefendant was in the elimination phase
are unknown, is insufficient to provide a reliabldculation and invites the jury to determine
guilt on an improper basis. Based on the speciftumstances presented in this case, we
believe that the prejudicial effect of the retratgaextrapolation calculation substantially
outweighed its probative value and that the trialrt abused its discretion in admitting it.

Before weighing the probative value of the retealgr extrapolation calculation against its
prejudicial effect, we first address the Stateguanent that, because lllinois follows the test
enunciated irfFrye v. United Sates, 293 F. 1013 (D.C. Cir. 1923), a trial court does have
the discretion to exclude scientific evidence dugg prejudicial effect resulting from gaps in
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the scientific evidence. Under theye standard, scientific evidence is admissible ohthe
methodology or scientific principle is sufficientlgstablished to have gained general
acceptance in a particular fielsh re Commitment of Smons, 213 lll. 2d 523, 529-30 (2004)
(citing Frye, 293 F. at 1014). “General acceptance” does nannugiversal acceptance; and
the methodology in question does not need to bepaed by unanimity, consensus, or a
majority of expertsld. at 530. Rather, the underlying method used to rg¢men expert’s
opinion must be reasonably relied on by other asperthe relevant fieldd.

While we recognize that lllinois courts follow tleye standard for the admission of
scientific evidence (sePeople v. Caballes, 221 Ill. 2d 282, 334 n.1 (2006)), the State’s
assertion that thErye standard precludes a trial court from weighing phebative value of
scientific evidence against its prejudicial effescinisplaced. Our supreme court has held that,
even if a particular type of scientific evidencesH@een generally accepted in the scientific
community, its admissibility “in an individual casell depend on the State’s ability to lay a
proper foundation and to demonstrate the qualiboatof its withesssubject to the balancing
of probative value with the risk of unfair prgudice.” (Emphasis addedReople v. McKown,
236 lll. 2d 278, 314 (2010). We further note thahjle other lllinois courts have held that
retrograde extrapolation evidence is admissibli®sg as it is presented by a qualified expert
(People v. Ikerman, 2012 IL App (5th) 110299, 1 38), defendant did raose the issue of
whether retrograde extrapolation evidence satisfrge. Therefore, we emphasize that our
opinion today does not speak to that question.

With respect to the retrograde extrapolation’s bptive value, we recognize that
Wetstein’s calculation would be relevant to whettiefendant’'s BAC was at or above 0.08.
Nonetheless, the inherent unreliability of Wetsteinalculation is reflected in his own
testimony. Specifically, Wetstein testified thattetenining whether a person was in the
elimination phase was a “complicated question.” dMeh testified that different
circumstances could affect whether someone waseirelimination phase, such as when the
person started and stopped drinking; a personisgeaind drinking habits; how much and what
food had been consumed; and the type of alcohdwuoed. Wetstein acknowledged that he
did not recall when defendant started and stopped#idg. He testified that, if other relevant
information on whether defendant was in the elimaraphase were available, he would have
factored it into his calculation. However, Wetsteitestimony is devoid of any indication that
he considered any other information to determinetivr defendant was in the elimination
phase. Instead, Wetstein admitted that his “biguragsion” was that defendant was
eliminating alcohol when law enforcement officednmanistered the breath test, and he
admitted that if his assumption were wrong “theraolation [would not] be valid.” Thus,
because Wetstein’s calculation was premised oraisemption that defendant was in the
elimination phase, without consideration of othelevant factors and without additional
breath tests, we find the probative value of hiingony to be significantly diminished. See
Armstrong, 267 P.3d at 783.

Conversely, the risk of unfair prejudice from Weis’'s calculation was substantial.
lllinois courts have defined “unfair prejudice”as “ * “undue tendency to suggest decision on
an improper basis, commonly an emotional one, saglsympathy, hatred, contempt, or
horror.”’ ” Peoplev. Barnes, 2013 IL App (1st) 112873, 1 44 (quotiRgoplev. Eyler, 133 1lI.
2d 173, 218 (1989), quoting Michael H. Graham, Gleand Graham’s Handbook of lllinois
Evidence § 403.1 (4th ed. 1984)). In this casefimeethe reasoning idrmstrong applicable.

-7-



125

126

127

128

129

The introduction of Wetstein's retrograde extrapola calculation, when many necessary
factors were unknown and when only one breathwest administered, invited the jury to
convict her due to a reaction to a supposedly Bl rather than proof beyond a reasonable
doubt that defendant was driving under the infl@er8eeArmstrong, 267 P.3d at 781.

We emphasize that our holding is limited to thecsfic circumstances of this case, and we
recognize that retrograde extrapolation “has iée@lin proving that a defendant was driving
under the influence.ld. at 783-84. In doing so, we further emphasize weatre not creating
a blueprint or a bright-line rule for the admisktpiof retrograde extrapolation evidence. As
the court inArmstrong noted, not every factor must be known to constructeliable
extrapolation; rather, the various factors mustbb&anced.ld. at 783. Whether the State
produces a reliable extrapolation will depend andpecific circumstances of each case.

We are also cognizant of the State’s concern thany of the factors necessary to
determine if a person was in the elimination phagkebe difficult to obtain if that person
invokes his or her privilege against self-incrimioa. Nonetheless, we believe that the State
could still reliably conclude that a defendant wagshe elimination phase by conducting
additional breath or blood tests. As the coutita opined:

“If the State had more than one test, each teshsonable length of time apart, and the
first test [was] conducted within a reasonable tineen the time of the offense, an
expert could potentially create a reliable estinmdtine defendant’s BAC with limited
knowledge of personal characteristics and behavibtata, 46 S.W.3d at 916.

In sum, because the State’s expert withess aclauget that he was unaware of many of
the factors necessary to determine whether deféndas in the elimination phase, and
because the police conducted only one BAC testjivdethe extrapolation calculation to be
inherently unreliable. In addition, because therapdlation evidence invited the jury to
convict defendant on the basis of a supposedly B, the potential for prejudice from
admitting that evidence was high. Because the gi@pl effect of the extrapolation
substantially outweighed the probative value, tla tourt abused its discretion in admitting
the evidence. See generaNMcKown, 236 Ill. 2d at 314 (noting that the admissibily
scientific evidence is subject to the balancingpabbative value and the risk of unfair
prejudice). Further, given the conflicting natufettee other testimony at trial, including that
defendant passed some field sobriety tests whiiedgaothers, the trial court’s admission of
the extrapolation evidence was not harmless. ifleat 311 (rejecting a harmless error
argument).

Nonetheless, although we are reversing, we fiat Hiter viewing the evidence in the light
most favorable to the State, there was sufficiemdesnce from which the jury could have
found defendant guilty of aggravated DUI beyonaasonable doubt. S&eople v. Lopez,
229 1ll. 2d 322, 366-67 (2008) (noting that thesxeint inquiry into whether double jeopardy
prohibits another trial is whether, after viewimg tevidence in the light most favorable to the
State, including suppressed evidence, any rattoiealof fact could have found the essential
elements of the crime beyond a reasonable doubf.éVidence in this case included the
improperly admitted extrapolation evidence, thddfieobriety tests, and Drew’s opinion
testimony.

Finally, while we note that defendant has rais#teioissues on appeal, we decline to
review them. “As a general rule, a court of revigill not decide moot or abstract questions or
render advisory opinionsPeople v. Campa, 217 Ill. 2d 243, 269 (2005).
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130 For the foregoing reasons, we reverse the judgofehe circuit court of Kane County and
remand for a new trial.

131 Reversed and remanded.



