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On appeal from defendant's convictions for aggravated criminal sexual
abuseand criminal sexual assault of hisdaughter, appellate court rejected
defendant's contentions that his counsel was ineffective in advising him
that he was eligible for probation, that he was deprived of due process
when thetrial court informed him hewas eligible for probation, and that
evidence wasinsufficient to sustain his convictions, except on one count
of criminal sexual assault, since defense counsel's performance was
deficient, but under prejudice prong of Srickland, there was no
reasonable probability for finding that outcome would have been
different, but for deficient representation, defendant's plea of not guilty
relieved thetrial court of itsobligation to ensure that defendant wasfully
admonished of potential penalties before proceeding to trial, and
evidence, viewedinlight most favorableto prosecution, wassufficient to
establish defendant's guilt beyond reasonable doubt of all counts, except
count alleging criminal sexual assault based on sexua penetration by
cotton swab; therefore, that conviction was reversed and defendant's
sentencewasmodified by subtracting four-year sentenceimposed for that
count.
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PRESIDING JUSTICE JORGENSEN delivered the judgment of the
court, with opinion.

Justices Bowman and Burke concurred in the judgment and opinion.

OPINION

Following a bench trial, defendant, Guillermo S. Guerrero, was found guilty of five
counts of criminal sexual assault (720 ILCS 5/12-13(a)(3) (West 2006)) and two counts of
aggravated criminal sexual abuse (720 ILCS 5/12-16(d) (West 2006)). He was sentenced
to 22 years imprisonment. The court subsequently modified the sentence to 19 years
imprisonment and denied defendant’ s posttrial motions. Defendant appeals, arguing that:
(1) histria counsel was ineffective where counsel erroneously informed him that he was
eligible for probation and failed to correctly advise him that imprisonment was mandatory
upon conviction; (2) he was deprived of due process where the trial court erroneously
informed him at arraignment that he was eligible for probation; (3) the evidence was
insufficient to sustain his convictions of criminal sexual assault and criminal sexual abuse;
and (4) alternatively, the evidence concerning a sexual penetration by a cotton swab was
insufficient to sustain defendant’s conviction on that count (count V) of criminal sexual
assault. For thefollowing reasons, weaffirmin part, reversein part, and modify defendant’ s
sentence to 15 years' imprisonment.

|. BACKGROUND

-2



13
14

15

16

17

A. Pretrial Proceedings

On June 29, 2007, agrand jury returned a seven-count indictment, charging defendant
with five counts of criminal sexual assault, aClass 1 felony (720 ILCS 5/12-13(b)(1) (West
2006)). Incounts| and I1, the indictment alleged that, between October 1 and October 31,
2006, defendant committed an act of sexual penetration with 1.G., his daughter (who was
under age 18), by putting his finger into her sex organ. Counts Il and IV alleged that
defendant put hispenisinto I.G.’s sex organ, and count V alleged that he put an object, i.e.,
acottonswab, into1.G.’ ssex organ. Theindictment also charged defendant with two counts
of criminal sexual abuse, aClass2 felony (720 ILCS5/12-16(g) (West 2006)). Specifically,
counts VI and V11 alleged that defendant knowingly touched 1.G.’ s sex organ with his hand
for the purpose of sexual arousal or gratification, where |.G. was at |least age 13 and under
age 17; additionally, count VI alleged that defendant was at |east five years older than |.G.

JudgePhilip L. DiMarzio arraigned defendant on August 2, 2007.* Eduardo Gil appeared
as defendant’s counsel. Asto the Class 1 felonies, the court informed defendant that the
sentencing range was 4 to 15 years imprisonment, in addition to a period of mandatory
supervised release (2 yearsto life). The court also noted the possibility of a fine of up to
$25,000 and that, “You could be placed on probation for up to 48 months.” (In fact,
probation is not an authorized disposition for acriminal sexual assault conviction; rather, a
term of imprisonment is mandatory. 730 ILCS 5/5-5-3(c)(2)(H) (West 2006).) Asto the
Class 2 felonies, the court noted that the sentencing range was three to seven years
imprisonment, in addition to two years of mandatory supervised release and the possibility
of afine of up to $25,000. The court also noted that the sentences would run consecutively.
Defendant pleaded not guilty, and the matter was continued for discovery.

At a status hearing on October 24, 2007, before Judge Grant Wegner, Gil informed the
court that he had received discovery and that “ we' remaking an application for asex offender
evaluation.” The matter was continued for, inter alia, return of the evaluation.?

At ahearing on December 19, 2007, before Judge DiMarzio, John Carroll appeared as
additional counsel for defendant. Gil wasnot present. Upon Carroll’ srequest, the court set
atrial date

!An interpreter was present to interpret the proceedings for defendant.
“No such evaluation is contained in the record on appeal.

3Also, an appearance form was filed by Michelle Gonzalez, but she never appeared before

the court on defendant’ s behalf.
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B. Trid

On March 17, 2008, defendant appeared before Judge DiMarzio with attorney Carroll,
who informed the court that defendant would waive his right to a jury so long as Judge
DiMarzio would hear the case that morning. DiMarzio informed the parties that he could
hear the bench trial that day, but would not be available for sentencing if defendant were
convicted. Defendant was admonished only asto hisright to ajury trial and waived ajury.*

The State first called 1.G., age 15. 1.G. currently resided in New Jersey with her
biologica mother, Caridad Matamoros, whom she met for the first time since infancy when
shewas 14 yearsold. Shehad lived with her mother for the past year or two. Defendant and
Matamorosdivorced when |.G. wasan infant. |.G. lived in Mexico with her aunt, Marcella
Guerrero (defendant’s sister), and her grandmother, Irene Guerrero, until age seven.
Defendant visited 1.G. in Mexico two or three times per year. When |.G. turned seven,
defendant told her that he wanted her to live with him and his current wife, Melesia
Guerrero, and their two children. 1.G. moved to Aurora and lived with defendant and
Melesia and their son (age eight) and daughter (nine) for four or five years.

In March 2006, when |.G. was 14, defendant took |.G. to live with her mother because
|.G. and defendant did not get along. |.G. resided with her mother for six or seven months.
She did not get along with her mother because she had not been raised by her. When
Matamoros called defendant to tell him about the situation, I.G. told her that she should just
send her back to live with him. In October 2006, I.G. moved back to Aurorato live with
defendant and his family.

When |.G. arrived in Aurora, defendant was on aroad trip, working on aflooring job.
When hearrived home, hewas upset because M atamoros had told him something “ delicate”;
specificaly, defendant was upset because 1.G. had arelationship with amanin New Jersey.
“He was pretty mad, about it. He spoke to me, he told me that he couldn’t believeit. That
he was going to send me, you know, to get myself checked out. Because he wanted to see
if 1 had no, no [sic] infections or nothing [sic] like that.”

According to I.G., she was in the dining room with defendant. He then called her to
come upstairs to his bedroom. Her siblings were in the living room, watching television.
Melesia, 1.G.” sstepmother, wasat work. Inthe bedroom, defendant told I.G. that he wanted
to check her and instructed her to remove her pants and underwear. Histone was “normal
or kind of upset.” 1.G. told him that she was embarrassed and did not want to remove her
clothes. Defendant repeated that hewanted to “ check something,” and 1.G. complied because
she did not want defendant to become aggressive. She pulled her clothing down to her
knees.

Defendant pushed 1.G. down on the bed and spread open her legs. He began to “ check”
her by touching 1.G.’ svaginawith hisfinger. Hecomplainedthat .G. wasnot “ getting wet,”
and |.G. stated that she wanted to go downstairs to complete making breakfast. Defendant

“There was no mention of potential penalties.
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objected, stating that he wanted to finish. He continued touching I.G. and stated that it was
“impossible, | don’t know why you' re not getting wet” and that he gets “wet” when he sees
“somethinglikethis.” Defendant then twiceinserted hisfingerintoI.G.’svagina. Afterthis,
defendant “ showed me how, how easy, you see, like [sic] I'm getting wet. He took out his
penis and he like penetrated me.” 1.G. was able to see defendant’s penis after defendant
pulled down hisjeans and boxer shorts. However, shewas unableto describeit. Defendant
showed I.G. that his peniswas erect and wet and stated that he wanted to try something. At
this point, I.G. “tried to stop it,” but defendant penetrated 1.G.’s vagina with his penis.
Defendant then gjaculated on I.G.’ s pubic hair.

Next, defendant picked up aQ-tip. |.G. could not recall from where defendant retrieved
it. “He said hewanted to see what contact | had with the sperm, he got someliquid for [sic]
me and then sperm of [sic] him, and he said he was going to take it to the laboratory to
analyzeit.” Asto thevagina liquid, I.G. initially testified that defendant swabbed it from
“my” vagina and later clarified that he swabbed it from “around” her vagina. As to the
sperm, |.G. initially testified that defendant swabbed sperm from “inside” her vagina, but
later testified that the sperm wason top of her. Defendant told I.G. that he was going to send
the Q-tip to alaboratory to check how her body reacted to the sperm. Hetheninstructed 1.G.
to take ashower “really good [sic], and to wash myself good [sic].” 1.G. showered, finished
serving breakfast to defendant and her siblings, and went to her bedroom because she felt
“really dirty” and upset. That evening, Melesiareturned fromwork. 1.G. did not tell Melesia
about the assault. Defendant never again mentioned the incident and never told I.G. not to
tell anyone about what happened.

|.G. stayed at defendant’ sresidence for two weeks. Defendant was* acting normal.” On
Halloween, I.G. skipped school, which was a half-day session. It was late, and she had a
friend call defendant, who was* pretty mad.” Defendant stated that the police werelooking
for 1.G. (1.G. did not believe this) and that, when 1.G. returned home, they would have a
“serious talk.” 1.G. was scared and stayed at afriend’s house. She told her friend and her
friend’ s mother about the assault. 1.G. stayed with her friend for two days and then went to
her aunt Marcella s house in Aurora. (Marcellahad moved to Aurorafrom Mexico.) I.G.
explained that she did not immediately report the incident because she was scared of being
hurt again and was waiting for the right moment.

On cross-examination, |1.G. testified that, when she first lived in defendant’ s residence
after moving from Mexico, defendant’ swife, Melesia, was niceto her. However, oncel.G.
began having problems at school (e.g., she skipped school), there was tension in the home.
When asked if she loved her stepmother, I.G. replied “Not really” and “I can’t say much.”
Shedid not know if Melesialoved her. During thetense period, I.G. never went to live with
Marcella. Defendant and Melesiaprovided I.G. aplaceto live, food, and clothing. Prior to
the October 2006 assault, defendant had never sexually assaulted her. However, hedid slap
|.G. as punishment.

Due to the dynamics in defendant’ s home, 1.G. moved to New Jersey to live with her
mother. In New Jersey, |.G. began to have problems with her mother. Her mother did not
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want |.G. to have asfriends a particular group her mother suspected wasagang. Also, I.G.
had a sexual relationship with a man that lasted three or four months. 1.G. denied that she
had several relationships. 1.G.”smother called defendant to tell him that he had to take back
l.G.

Addressing the assault, |.G. testified that, when defendant arrived home, she opened the
door for him because he did not have hiskeys. Defendant told I.G. that he “ needed to talk
to me serioudly.” 1.G. had been back home from New Jersey one or two days. Defendant
spoketo her in theliving room, and I.G. asked if she had done something “bad.” After I.G.
took ashower, shewent downstairsto thekitchenand finished serving breakfast to defendant
and her siblings. She had been gone from the kitchen for about 30 minutes. After breakfast,
defendant watched television in the living room.

|.G. further testified that she had attended sex education classes and was aware how a
woman becomes pregnant and of the possibility of infection from sexual partners. 1.G. did
not believethat she was pregnant, because, she explained, defendant did not g aculateinside
of her. 1.G. wasaware that one can call 911 in case of emergency. 1.G. never called 911 or
the school nurseto report theincident with defendant. Theincident occurred on a Saturday.
On Monday, 1.G. went to school. She had an English teacher whom she liked and with
whom she had agood relationship. However, 1.G. did not tell her teacher about the assault.

About one week after theincident, 1.G. had skipped a half-day of school on Halloween
and learned that defendant was coming to pick her up and would be angry if she was not at
school. 1.G. had skipped school before and knew that defendant became angry when shedid
s0. Her friend, Luce, called defendant. Lucetold|.G. that defendant wasmad and had called
the policeto report 1.G. missing. 1.G. went to another friend’s house. |1.G. told Luce about
the assault. 1.G. then stayed at Luce's house with Luce and her mother and spoke to them
about the incident. There, she also spoke to a counselor. Two days later, |.G. went to
Marcella s house and told her aunt about the assault. She knew that her aunt would not be
mad at her.

On redirect examination, 1.G. testified that it was defendant’sideathat 1.G. go to New
Jersey tolivewith her mother. 1.G. did not tell Melesiaabout the assault, because shewould
not believe it; 1.G. did not get along with her stepmother. She did not tell her English
teacher, because she was not ready to speak up and needed moretime. |.G. never contacted
the police; they came to her aunt’ s house.

Accordingtol.G., defendant would not slap her, but hit her with different objectsthat | eft
marks. About one year before the assault, apolice report stated that |.G. had abruise on her
face that was caused by defendant when he slapped her.

After |.G. stayed with Luce for afew days, she went to live with Marcella. She stayed
for six to eight months and then left because her aunt had young children, and 1.G. did not
want them involved in her problems. 1.G. had contact with her aunt for afew months after,
but stopped seeing her because defendant became angry about it. 1.G. went to live with her
mother.
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Onre-cross-examination, |.G. testified that, ontheday of theincident, after Melesia came
home, 1.G. did not tell Melesia about the assault and did not ask her to go upstairs and look
at the Q-tip. 1.G. conceded that she left Marcella’'s house, Matamoros's house, and
defendant’ s house because she had problems with the people living at each house.

Marcella Guerrero, age 35 and defendant’s sister, testified through an interpreter as
follows. Marcella moved with her family to Aurora from Mexico about seven years ago
(about one year after I.G. moved there to live with defendant). 1.G. lived with Marcellain
Mexico from the time 1.G. was nine months old to age eight. After she first moved to
Aurora, Marcellawould see l.G. every week. Astime passed, she would see her |ess often
because defendant would not let her seel.G. Marcellaloves|.G. and wantsonly the best for
her. About 1 1/2 yearsago (i.e., late 2006), Marcellawas at defendant’ shouse. Also present
werel.G., defendant, and Melesia (defendant’ swife). Marcellaobserved defendant hit I.G.
in the face. He stated that |.G. “was anobody, that she was a, a bitch, or why did she have
pictures of men.” This was the only time Marcella observed defendant hit 1.G. She did,
though, observebruiseson|.G.’ sarmwhen 1.G. was 12 or 13 yearsold. During theincident
when defendant slapped 1.G., Marcella had been invited to defendant’ s home by Melesia,
who was afraid that defendant was going to be mad about the photograph and hit 1.G.

Juan DeJesus, a child abuse investigator at the Department of Children and Family
Services (DCFS) child advocacy center, testified that, in November 2006, he investigated a
case involving avictim named I.G. He explained that, when a new report comesin, it is
assigned a sequential letter. When investigating a case, DeJesus reviews prior sequenced
reports. In I.G.’s case, there was a prior incident reported on October 18, 2005, as an
allegation of physical abuse; adifferent investigator investigated the report. Defendant had
dlapped 1.G. in the face, and she had a mark on her cheek. The report was “indicated,”
meaning that, in the investigator’s opinion, there was substantial evidence to support the
alegation. 1.G. was not removed from the home, and no charges were brought against
defendant.

The State rested. Thetrial court denied defendant’s motion for a directed finding.

MelesiaGuerrero, defendant’ swife, testified on defendant’ sbehal f through an interpreter
that she had been married to defendant for 12 years. Ever sincel.G. arrived to livein their
home, she was problematic. Melesiaknew she had to accept I.G. as defendant’ s daughter
and guide her on agood path. 1.G. wasin counseling for 1 1/2 years. She could not relate
well to the younger children in the home. 1.G. did not respect defendant’s rules. She had
problems in grammar school. Once, 1.G. threw a Vasedline bottle, trying to hit a teacher.
When |.G. moved to New Jersey, there was less tension in the house.

Melesia had never observed defendant do anything sexually inappropriate with 1.G.
However, she had observed defendant spank and slap I.G. Addressing the timing of the
alleged assault, Melesia testified that she worked six days a week at the time and had
Sundays off fromwork. Theincident allegedly occurred at 9 a.m. on a Saturday. However,
Melesiaworked from 4 to 8 p.m. on Saturdays.
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According to Melesia, I.G. lied and would say things to her aunts that were untrue “to
have us be [sic] one against the other so that we would be fighting between us [sic].”
Marcellawould try to visit I.G. “just to give her bad advices[sic] only. And to aways pit
her against [defendant].” Melesia and defendant decided to stop letting I.G. see Marcella.

Dueto the problemsthey were having, Melesiaput I.G. in counseling at Mutual Ground
in Aurora. Also, she asked Marcellafor help, but Marcella accused Melesia of not loving
I.G. Melesiastated that she loved I.G. like a daughter.

Defendant testified through an interpreter as follows. He denied that he inserted his
finger or penisinto |.G.’ svagina. He aso denied taking aQ-tip and playing doctor with 1.G.

Defendant testified that 1.G. had problemsin defendant’ shomeand at school. When 1.G.
went to live in New Jersey, the situation in defendant’s home improved. 1.G. called and
asked to come back because she was out on the street. Her mother had thrown her out of the
house because she found her in bed with aboy. After |.G. returned to Aurora, she behaved
for ashort time.

One of defendant’s rules was that 1.G. was supposed to go to school. She was also
supposed to do her homework and clean her room. On a particular day in October 2006,
defendant went to school to pick up I.G., but shewasnot there. He called the policeto report
her missing. When defendant was accused, he gave permission to have I.G. stay with
Marcellabecause, otherwise, shewould have been placed in ashelter. DCFSdid not remove
|.G. Defendant answered police questionswithout an attorney and told the policethat I.G.’s
allegations were false.

On cross-examination, defendant testified that he brought I.G. to the United States
because she had problemswith his parents, the same kinds of problems she had with others.
He wanted her to meet her brother and sister; also, 1.G. was born in the United States and
defendant wanted her to be raised in this country and to learn English. When I.G. first
arrived, she did not speak English. Defendant allowed 1.G. to have friends who were boys,
but shetook it to mean boyfriends. He became very mad when he found a picture of a boy
in her purse. Defendant slapped her because she lied to him.

Matamoros called defendant and told him that she found I.G. in bed with aboy. When
|.G. returned from New Jersey, defendant wasin Texas. When hereturned to Aurora, he sat
downwith 1.G. and Melesiaand discussed the problem. Defendant was angry with I.G. and
had not known she was having sex with boys. It made him feel bad because she was not
raised that way. Defendant did not hit or punish I.G. when he found out. Defendant had no
other conversation with I.G. and let Melesia speak to I.G. to seeif they could work things
out.

Defendant’ s house was peaceful when |.G. was not living there. It made defendant feel
bad because I.G. is his daughter. Defendant urged I.G. to go live with her mother “for her
good, to see if she would change a little bit. But she didn’t. And she wanted to hit her
mother.”
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C. Verdict and Posttrial Proceedings up to Second Posttrial Motion

Thetrial court announced its judgment on March 18, 2008, finding defendant guilty on
all counts. The court first noted several weaknessesin the State’ s case, including that there
was no prompt outcry by 1.G. or physical corroboration; that Melesiawas not at work at the
time alleged by 1.G.; and that 1.G. completed the preparation of breakfast immediately after
the assault. The court also noted that 1.G. apparently did not tell police that defendant told
her to take a shower. However, the court found 1.G. “highly” credible, noting that her
“account rang true in every significant aspect.” 1.G. detailed her father’ s actions, including
how his anger turned to lust and how his examination turned into a sexual penetration.
Although he did not threaten 1.G., he did order her to take a shower, which destroyed the
physical evidence. The court further noted that it “defie[d] belief” that a 14-year-old girl
could make up such a detailed and coherent account of the events, specifically noting that
|.G.”saccount was “devoid of embellishment” and that her manner was* convincing.” The
court also found that I.G.’ s“pain wasevidenced in her face, and in her tone.” Thecourt was
“convinced of her truthfulness.” Asto Melesia, the court found that the fact that she was
away someplace other than work did not render 1.G.’s testimony incredible and that any
impeachment was “tangential.”

Addressing 1.G.’ sfailureto report the assault, the court found that, on the occasion when
defendant bruised I.G., nothing was done following the indicated report and that thiswould
not have promoted 1.G.’s “confidence in the system.” Also, the court noted the hostility
between Melesiaand I.G. and the lack of trust.

Addressing defendant’ s credibility, the court found him incredible, specifically finding
unbelievable defendant’s testimony that he did not address the issue of 1.G. having been
caught in bed with a boy when he had a much stronger reaction to I.G. having only a
photograph of aboy. The court noted that thiswasout of character with defendant’ s* hands-
on” approach to disciplining his daughter.

Next, Judge DiMarzio noted hisimpending retirement and reminded the parties that he
would not preside over the sentencing hearing or any posttrial motions. Nevertheless, he
made some remarks concerning sentencing “for whatever they may beworth.” Specificaly,
Judge DiMarzio noted that he “would not rule out and | would consider probation in this
case, with jail time and mandatory counseling.” He based this view on the fact that
defendant’ s assault was an isolated act “in the throes of emotion” by a man who had led a
productive, law-abiding life and whose children depended on him.

Defendant’ scounsel inquired whether, if defendant waived the presentence investigation,
the court could impose a sentence. The court denied this request, noting that the
investigation could not bewaived without apleaagreement. Also, the court emphasized that
it would not necessarily sentence defendant to probation, but would consider it.

On May 2, 2008, before Judge Robert B. Spence, the case came up for sentencing and
a hearing on the posttrial motions. In hisfirst posttrial motion, defendant asserted error as
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to the sufficiency of the evidence, the court’ s evidentiary rulings, and the court’s denial of
his motion for adirected finding. The court denied defendant’ s first posttrial motion.

Next, the case proceeded to a sentencing hearing. Attorney Carroll inquired if Judge
Spence had reviewed Judge DiMarzio' s decision; the court replied in the affirmative. The
State commenced its argument and noted that impri sonment was mandatory on the criminal
sexual assault convictions, which were Class 1 felonies with a sentencing range of 4 to 15
years on each count due to the nature of the charges, i.e., defendant was afamily member of
thevictim. Further, the State noted that probation was previously permitted under the law,
but not since 2003. The State al so noted that all the sentenceswould run consecutively. The
State conceded only that counts 111 and IV (involving defendant’ s sex organ) would merge.
Finally, the State urged that the minimum total sentence would be 22 years and it requested
more than the minimum sentence.

Attorney Carroll disagreed with the State’ s position that the countsdid not al merge into
one assault and disagreed that probation was not available. Carroll noted Judge DiMarzio’'s
statement that he would consider probation and asked the court to consider probation. In
reply, the State noted that the presentencereport stated that defendant had no criminal history
but that defendant was not eligible for probation and, so, no probation recommendations
were made.

Judge Spencemerged counts|ll and 1V and sentenced defendant to consecutive four-year
terms of imprisonment on counts I, I, the merged counts Ill and 1V, and V. He also
sentenced defendant to threeyears’ imprisonment on counts V1 and VI, to run consecutively
to each other as well as to counts | through V. The cumulative sentence was 22 years.
Attorney Carroll inquired what year the law was changed to eliminate the possibility of
probation, and the State replied that the law changed in 2004.

On May 21, 2008, attorney Carroll moved to vacate the convictions and sentence. No
notice was attached to the motion, and there is no transcript of any hearing on the motion.

On October 24, 2008, attorney Shannon Lynch filed an appearance for defendant,
requesting additional time to meet with his client and prepare additional posttrial motions.

D. Second Posttrial Motion and Motion to Reconsider Sentence

On January 22, 2009, defendant, through attorney Lynch, filed asecond motion for a new
trial and moved to reconsider the sentence. In his second motion for anew trial, defendant
argued that he was denied due process when Judge DiMarzio misinformed him at
arraignment of the possibility of probation as a sentence for the charged offenses. He also
argued that he was denied effective assistance of trial counsel, where counsel was unaware
that the sentences for the charged offenses were mandatory consecutive terms of
imprisonment. Defendant asserted that, had he been awarethat probation was not an option,
he would have negotiated for a lesser sentence. He alleged that he decided to forgo
negotiations because of the possibility of probation and hislack of criminal background and
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other mitigating factors. He aso challenged the sufficiency of the evidence.

On July 2, 2009, a hearing before Judge Jordan Gallagher was held on defendant’s
second posttrial motion. Defendant testified through an interpreter that, at arraignment, he
was informed by Judge DiMarzio that he was €ligible for probation. Attorney Gil
represented defendant at that time. Gil never informed defendant that probation was not an
option. After Attorney Carroll took over defendant’ s case, hetold defendant (at defendant’s
home about three months before trial) that he was eligible for probation. Carroll also told
defendant that they weregoing to trial and that defendant * could still get probation” because
defendant did not have acriminal background. According to defendant, hefirst learned that
hewasnot eligiblefor probation at the sentencing hearing. No oneinformed defendant prior
to sentencing that the minimum sentence he could receiveif he were convicted on all counts
was over 20 years imprisonment. Defendant testified that, if he had been informed of this,
he would have sought negotiations with the State. Hiswife and children need him.

On cross-examination, defendant stated that Gil, with whom he met twice, never
discussed with him the possibility of negotiating with the State. Instead, Gil stated that
defendant had to undergo certain testing. Defendant waswilling to undergo DNA and other
testing. They never discussed any trial, and Gil never discussed with defendant interviewing
witnesses and conducting discovery.

The State called Gil, who testified that he represented defendant for about six months.

He met with defendant several times and was present when defendant was arraigned. They
had conversations about the charges, most likely at Gil’ s office, but Gil could not recall the
specific date or who was present. Gil did review the charges with defendant and stated that
it would have been his normal procedure to review the charges and penalties with his client
at theinitial meeting, but he had no independent recollection of his meeting with defendant
or going over the fact that the charges were nonprobationable. There were no negotiations
conducted with the State. The only contact with the State was in the context of discovery,
such asobtaining policereports. Accordingto Gil, defendant did not indicatethat he wanted
to negotiate. Defendant was “adamant” about his innocence and wanted Gil’s office to
conduct extensivediscovery, including going to the East Coast to obtain certaininformation.
At that point, Gil determined that his office did not have the resources to continue
representing defendant and he referred defendant to another attorney.

On August 14, 2009, Judge Gall agher denied defendant’ s second posttrial motion. Also,
the court granted defendant’ s motion to reconsider the sentence, finding that counts VI and
V11 should be concurrent with each other and consecutiveto counts| throughV. Defendant’s
cumulative sentence was reduced to 19 years imprisonment. Defendant appeals.

II. ANALYSIS
A. Ineffective Assistance Claim

Defendant arguesfirst that he was denied effective assistance of counsel where attorney
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Carroll incorrectly advised him that he was eligible for probation and advised him that his
lack of criminal background would likely result in aprobation sentence after any conviction.

Defendant contends that he relied on counsel’s advice to forgo plea negotiations and,
accordingly, proceeded to trial. He requests that we vacate the convictions and remand the
cause for anew trial or pleanegotiations. For the following reasons, we reject defendant’s
argument.

A defendant has a sixth amendment right to effective assistance of counsel. People v.
Taylor, 237 11l. 2d 356, 374 (2010). We review claims of ineffective assistance of counsel
according to the two-prong test set forth in Strickland v. Washington, 466 U.S. 668, 687-88
(1984), which requires a defendant to show both that: (1) as determined by prevailing
professional norms, counsel’s performance fell below an objective standard of
reasonableness (deficient-performance prong); and (2) the defendant was prejudiced by
counsel’ sdeficient performance (prejudice prong). The defendant must satisfy both prongs
to prevail on aclaim of ineffective assistance of counsel, but areviewing court may analyze
the facts under either prong first, and if it deems that the standard for that prong is not
satisfied, it need not consider the other prong. Peoplev. Irvine, 379111, App. 3d 116, 129-30
(2008). To satisfy the deficient-performance prong, the defendant must show that counsel
made errors so seriousthat he or she was not functioning asthe* counsel” guaranteed by the
sixth amendment. People v. Thompson, 359 Ill. App. 3d 947, 952 (2005). To prove
prejudice, the defendant must show that there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceedings would have been different.
People v. Haynes, 192 Ill. 2d 437, 473 (2000). A reasonable probability is one that
sufficiently undermines confidence in the outcome. Peoplev. King, 316 Ill. App. 3d 901,
913 (2000).

We focus our analysis of this issue on the prejudice prong. However, we first briefly
address counsel’ sdeficient performance, which the State essentially concedeson appeal. An
illustrative case is People v. Curry, 178 IIl. 2d 509 (1997), where, unlike here, the accused
engaged in plea negotiations with the State. Before addressing Curry, we note that a
defendant does not have a constitutional right to a plea bargain, but if the State chooses to
bargain, then the defendant has a right to effective assistance of counsel during those
negotiations. 1d. at 518. As part of a defendant’s right to effective assistance of counsel
during plea negotiations, a defendant has aright to be reasonably informed with respect to
the direct consequences of accepting or rgjecting apleaoffer. 1d. at 528. Further, defense
counsel has an obligation, in this context, to inform his or her client of the maximum and
minimum sentences that can be imposed for the offense(s) with which the defendant is
charged. 1d. Finaly, theright to effective assistance of counsel extendsto the defendant’s
decision to reject a pleaoffer, even if the defendant subsequently receivesafair trial. Id. at
530.

In Curry, the defendant was charged with two counts of criminal sexual assault and one
count of residential burglary. The parties entered into negotiations, and the State offered to
dismiss the residential burglary charge and one of the criminal sexual assault charges and
recommend a sentence of 4 1/2 years' imprisonment if the defendant agreed to plead guilty
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to the remaining count of criminal sexual assault. Defense counsel was unaware that
consecutive sentencing was mandatory and informed the defendant that, if hewereconvicted
of any of the three charges, he would receive a sentence close to four years' imprisonment.
Based on this information, the defendant rejected the plea offer and proceeded to trial,
whereupon hewas convicted of all three counts and sentenced to a 12-year prisonterm (i.e.,
three mandatorily consecutive four-year prison terms). Specifically, with respect to the
deficient-performance prong, the court held that counsel’ s advice to reject the State’ s plea
offer wasnot atactical decision, but was predicated on amisunderstanding of sentencing law
and, thus, objectively unreasonable and outside the range of reasonable professional
assistance. Id. at 529. Addressing the prejudice prong, the court held that the defendant
showed that there was a reasonable probability that, absent counsel’ s deficient advice, he
would haveaccepted thepleaoffer. Thecourt held that the record, whichincluded counsel’s
affidavit admitting his erroneous advice and reflecting the defendant’s reliance upon it,
supported the defendant’ scontention that, but for counsel’ serroneousadvice, hewould have
accepted the State’' s offer, and it found counsel ineffective. 1d. at 536. The court remanded
the cause for anew trial with the possible resumption of pleabargaining. Id.

Here, as previously noted, the State essentially concedes that Strickland’ s deficient-
performance prong is met. We agree that trial counsel’s performance was objectively
unreasonable under prevailing professional norms. At the sentencing hearing, Carroll
disagreed with the State’ s argument that probation was not available and asked the court to
consider probation. After the court announced sentence, Carroll inquired asto what year the
law was changed to eliminate the possibility of probation. Defendant testified at the hearing
on his second posttrial motion that Carroll told him at ameeting at defendant’ shomethat he
was eligible for probation; that they were going to trial; and that probation would still be a
possible sentence after trial due to defendant’s lack of criminal background. Defendant
further testified that he first learned that he was not eligible for probation at the sentencing
hearing and that, if he had known this, he would have negotiated with the State. (Attorney
Gil could not recall if he informed defendant that the sentences were nonprobationable; he
testified only asto histypical procedure and had no independent recollection of his meeting
with defendant.) Further, Carroll was unaware that the sexual assault sentences would run
consecutively; he disagreed with the State that the charges would not all merge into one
assault. Based on this record, counsel’ s performance was clearly deficient. Seeid. at 529
(representation fall s outside the range of reasonabl e professional assistance where counsel’s
adviceis predicated on a misunderstanding of sentencing law).

Turning to Srickland’ s prejudice prong, defendant suggests that People v. Brown, 309
. App. 3d 599 (1999), isinstructive. In Brown, the defendant received asentence of natural
life imprisonment for an aggravated-battery-with-a-firearm conviction and four weapons
offenses. Heargued on appeal that he received ineffective assistance of counsel during plea
negotiations. During negotiations, the State had offered the defendant an aggregate 18-year
sentence in exchange for guilty pleas on the aggravated-battery-with-a-firearm count and a
lesser count. The defendant rejected that offer, as well as a subsequent 15-year offer, and
was subsequently convicted by ajury of al five counts. At sentencing, the defendant first
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learned that he would be sentenced to life imprisonment as an habitual offender due to two
prior Class X convictions. He argued on appeal that he received ineffective assistance of
counsel because histrial attorney never informed him that he would receiveamandatory life
sentence if he were convicted of aggravated battery with afirearm. Specifically, he alleged
that he was prejudiced by counsel’ sfailure to inform him of his exposureto alife sentence
if he rejected the plea offers and went to trial. The appellate court first held that defense
counsel’ sperformancewasdeficientinthat counsel failedto accurately inform the defendant
that he would receive a life sentence if he were convicted of aggravated battery with a
firearm and, asaresult, counsel did not fulfill his duty to accurately inform the defendant of
the direct consequences of accepting or rejecting the State’ s offers. 1d. at 605.

Addressing prejudice, the court noted that neither party to the plea negotiations was
awarethat aconviction of aggravated battery with afirearm carried, inthat case, amandatory
life sentence. Id. at 606. Also, the court noted that the State never offered to dismiss or
reduce this charge and that, as a result, had defendant accepted either of the State’ s offers,
the trial court could not have approved the agreement, because it would have required an
unauthorized sentence. 1d. This distinguished the case from Curry, in the court’s view,
because, had the Curry defendant accepted the State’ soffer, he would not have been subject
to mandatory consecutive sentences. Id. The court continued:

“Even so, we do not believethat thisfactual distinctionislegally consequential.
The question of whether a defendant has suffered prejudice should not turn on
whether the State has unwittingly failed to propose an authorized sentence during
tainted pleanegotiations. It would be absurd to conclude that a defendant’ sright to
the effective assistance of counsel should depend upon such happenstance.” 1d.

The court held that, where neither party is aware that the defendant is subject to amandatory
sentence, “defense counsel’ signoranceis sufficient to undermine confidencein the outcome
of the negotiations.” Id. The court noted that, if defense counsel had been aware of the
sentence, hecould have negotiated for dismissal or reduction of the aggravated-battery-with-
afirearm charge. Id. The court acknowledged that it was not possible to say whether the
State would have agreed to the proposal, because such responses are always conjectural. 1d.

Accordingly, the court concluded that the defendant did not receive effective assistance of
counsel and it reversed and remanded the cause for resumption of plea negotiations and, if
necessary, anew trial. Id. at 607.

Here, defendant argues that, based on counsel’ s advice, he chose to go forward with a
trial as opposed to negotiating with the State. He urges that he followed counsel’ s advice,
specifically noting that counsel always told him that they were going to trial and that, even
if convicted after trial, hewould likely receive aprobation sentence. Defendant testified that
hefirst learned of themandatory consecutive prison sentence at sentencing and that, if hehad
known that the minimum sentence (if convicted on all counts) wasin excess of 20 years, he
would have sought negotiations with the State. Defendant further notes that, although Gil
did not recall their discussions, the record reflectsthat Gil informed the court at the October
24, 2007, court date that defendant was making an application for asex offender evaluation,
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which, defendant urges, suggests a willingness to negotiate.

Defendant further arguesthat the fact that the Curry defendant had actually been offered
a deal by the State should not warrant a different result here. He notes that this case is
similar to Brown, wherethe Statetendered thedefendant an invalid (and, thus, in defendant’ s
view, nonexistent) offer. In other words, defendant argues that, in Brown, due to its
illegaity, there was in effect no offer for the defendant to accept and the court focused
instead on counsel’ s failure to inform the defendant of the mandatory life sentence, which
undermined confidencein the outcome. Hearguesthat, here, asin Brown, defense counsel’ s
ignorance is sufficient to undermine confidence in the outcome. We disagree.

First, thereis no indication in Curry that the supreme court intended that its holding in
that case also apply to cases, such as the present case, where no negotiations have been
conducted. Nor doweread Brown to apply in cases where no negotiations were conducted.
Again, adefendant does not have a constitutional right to apleabargain. Curry, 1781ll. 2d
at 518. Wergject defendant’ s argument that Brown represents afact pattern like the present
case because the State’ soffer in Brown, which was an unauthorized sentence, was, in effect,
no offer. Asdistinct from the present case (wheretherewere no pleanegotiations), theissue
in Brown was whether the defendant was able to make a knowing and intelligent decision
concerning the State’ s plea offer. See also People v. Church, 334 IIl. App. 3d 607, 616-17
(2002) (distinguishing Brown on its facts and holding that the trial court did not abuse its
discretion in finding that the defendant was not prejudiced by his defense counsel’ s failure
during plea negotiations to advise him that truth-in-sentencing provisions applied and that,
if the defendant pleaded guilty, he would have to serve 85% of his sentence; the defendant
could not show prejudice by speculating that, had he known of the 85% rule, he could have
negotiated a better deal).

We aso reject defendant’ s argument that Gil’s comment to the court on October 24,
2007, that defendant was making an application for a sex offender evaluation necessarily
indicated awillingnessto negotiate. Section 5-3-2 of the Unified Code of Corrections sets
forth the general contents of presentence reports. 730 ILCS 5/5-3-2 (West 2006).
Subsection (b-5) therein requires a sex offender evaluation as part of the presentence
investigation only when adefendant iseligiblefor probation. 730 1LCS5/5-3-2(b-5) (West
2006);° People v. Hillier, 237 11l. 2d 539, 544 (2010). Therefore, contrary to defendant’s
reading, thefact that Gil was pursuing asex offender eval uation doesnot necessarily indicate
awillingness to negotiate, but, rather, may have reflected only his misunderstanding that

°Effective January 1, 2010, the statute provides that, in cases where the defendant “is

being considered for any mandatory prison sentence, the investigation shall not include a sex

offender evaluation.” Pub. Act 96-322, 8 5 (eff. Jan. 1, 2010) (amending 730 ILCS

5/5-3-2(b-5) (West 2008)).
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defendant was ligible for probation.

Defendant argues next that, because of counsel’s inadequate representation, he was
unaware of the penalties he faced and was in no position to assess counsel’s advice to
proceed to trial and forgo negotiation attempts. Conceding that there is never a guarantee
that such negotiations will be successful, defendant contends that, here, negotiations would
have been advantageous to both sides. He assertsthat the State’ s case was far from certain,
pointing to thetrial court’ s ultimate findings that there was no prompt outcry, there was no
physical corroboration, and |.G. wasimpeached by certain facts, including whether Melesia
was at work during the assault. The case, in defendant’ sview, came down to the credibility
of the complaining witness alone, a troubled teen with a motive to fabricate. He suggests
that the State woul d have attempted to resolve the matter vianegotiations. From defendant’s
perspective, hearguesthat hewould have negotiated because atrial would havereveal ed that
he had motive and opportunity and that |.G.’ saccount contained detail sunlikely to have been
invented. Further, he had no criminal background, had dependents who would be harmed
by his absence, and had demonstrated that he could comply with court orders while he
remained on bond. Defendant claimsthat hewould have attempted to minimize the damage
through negotiations and that the State, considering these factors, would have been willing
to negotiate.

Again, we reject defendant’s argument that he has presented sufficient evidence to
undermine confidence in the outcome of this case. The record before us does not indicate
that the State ever offered to negotiate with defendant.® Gil wasnot asked whether he sought
negotiations with the State or whether the State made an offer. Further, Carroll did not
testify at the hearing. We have before us only: (1) defendant’ s self-serving testimony that
he would have sought negotiations with the State had he known that probation was not
available (and his testimony that Gil never discussed with him the possibility of
negotiations); and (2) Gil’ stestimony that there were no negotiations with the State and that
defendant did not indicate that he desired to negotiate. On thisrecord, therefore, we cannot
evaluate whether, as to Strickland’ s prejudice prong, if not for defense counsel’ s deficient
representation, thereisareasonable probability that the outcome would have been different.

Defendant maintains that he should not be required to obtain testimony or an affidavit
from Carroll, because defendant supported his claim with sworn testimony and because the
record corroborateshisversion. Wereject defendant’ sclaim. Herelieson Peoplev. Barkes,
399 III. App. 3d 980, 992 (2010), a postconviction case, which held, as to the defendant’s
ineffective assistance claim, that the allegations in the defendant’ s petition, along with his
affidavit, were sufficient to warrant an evidentiary hearing on theissue whether counsel was

®However, we are troubled that at no time before sentencing did the State attempt to

correct the court’ s erroneous statements. Both at arraignment and at the conclusion of trial, the

State stood silent, allowing the court’ s erroneous statements to stand.

-16-



173

174
175

176

N7

ineffectivefor failingtoinform the defendant that he faced mandatory consecutive sentences
upon conviction; the defendant al so mai ntai ned that, had he been so informed, hewould have
accepted the State’ soffer of 25 years' imprisonment. 1d. Wefind Barkesinapposite because
it involved a second-stage postconviction petition and was not adirect apped ; therefore, the
case determined only that the defendant should have an opportunity to show prejudice, not
that the defendant actually was prejudiced.

In summary, we reject defendant’ s argument that he was denied effective assistance of
counsel.

B. Due Process Claim

Defendant argues next that he was denied due process where the trial court erroneously
informed him at arraignment that he was eligible for probation. He claimsthat herelied on
this misinformation to forgo plea negotiations and, instead, proceeded to trial. Defendant
requests that we hold that, where the trial court takesit upon itself to inform a defendant of
the potential penalties, due process requires, at a minimum, that the defendant be provided
accurate information. For the following reasons, we rgject defendant’ s argument.

Preliminarily, where adefendant has pleaded not guilty, thetrial court hasno obligation
to inform the defendant of the possible sentences if he or she is convicted of the charged
offenses. Peoplev. Harvey, 366 I11. App. 3d 910, 918 (2006); Peoplev. Perez, 113 III. App.
3d 143, 150 (1983). Although defendant asserts an alleged constitutional right, we note that
no statute or Illinois Supreme Court rule imposes any duty on the trial court to inform a
defendant at arraignment of potential sentences. Section 113-1 of the Code of Criminal
Procedure of 1963 (Code), which addresses the procedures on arraignment, provides that:

“Before any personistried for the commission of an offense he shall be called into
open court, informed of the charges against him, and called upon to plead thereto.
If the defendant so requests the formal charge shall be read to him before he is
required to plead. An entry of the arraignment shall be made of record.” 725ILCS
5/113-1 (West 2006).

Section 1134 of the Code, which addresses pleas, requires the court to advise a defendant
of the maximum penalty for the offense only if the defendant pleads guilty. 725 ILCS
5/113-4(c) (West 2006). The statute that addresses pleas of not guilty states only that the
court must advise the defendant concerning the consequences of escaping from custody,
release on bond, and failureto appear in court. 725 ILCS 5/113-4(e) (West 2006). Findly,
thelllinois Supreme Court rulesrequirethat thetrial court admonish adefendant concerning
the minimum and maximum sentences (including any penalties due to prior convictions or
consecutive sentences) only if the defendant waives his or her right to counsel (lll. S. Ct. R.
401(a)(2) (eff. July 1, 1984)) or enters a guilty plea or stipulates that the evidence is
sufficient to convict (Ill. S. Ct. R. 402(a)(2) (eff. July 1, 1997)).

Here, however, defendant emphasizes that he is not arguing that the trial court was
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obligated to inform him of the potential penalties before he opted for atrial. Rather, he
contendsthat, whenthetrial court voluntarily attempted to instruct defendant onthe potential
penalties, due process required that the court correctly inform defendant asto the penalties.

Defendant asserts that his constitutional rights were violated when he relied on the
misinformation (which was compounded by defense counsel) and that his convictions must
be vacated and the cause remanded for anew trial and the opportunity to negotiate with the
State.

We conclude that, because the trial court had no obligation to inform defendant, who
pleaded not guilty, of the possible penalties, defendant’ sclaimfails. Weagreewith the State
that a not-guilty-plea scenario, such as the present case, does not implicate the safeguards
that a guilty-plea setting contains to ensure adefendant’ s knowing and intelligent waiver of
hisor her right to trial, because the exercise of adefendant’ sright to trial does not constitute
awaiver of any of the constitutional rightsattendingtrial. See, e.g., Peoplev. Jones, 1741ll.
App. 3d 794, 797-98 (1988) (entry of guilty pleainvolvesthewaiver of several constitutional
rights, including the right against compulsory self-incrimination, to trial by jury, and to
confront accusers; accordingly, due processrequiresanintelligent and voluntary plea). Thus,
atrial court hasno obligation to ensure that a defendant is fully admonished of the potential
penalties before he or she proceeds to trial.

Alternatively, even if any obligation arose when the court took it upon itself to inform
defendant of the penalties, defendant’ sclaim still failsbecausetherecord showsno prejudice
to him asaresult of the court’s misstatement. See Harvey, 366 I1l. App. 3d at 919 (even if
court had obligation to inform defendant, improper admonishment in and of itself does not
provide grounds for reversal; no reversal is required unless defendant has been denied red
justice or has been prejudiced by the misstatement). Here, clearly, Judge DiMarzio erred in
advising defendant at arraignment that he would be eligible for probation. However, aswe
noted above with respect to defendant’ sineffective assistance claim, defendant cannot show
on this record that the State ever indicated that it was willing to negotiate with defendant.
We have only defendant’ s self-serving assertion that he would have negotiated if he had
known that probation was not an option.

In summary, we conclude that defendant’ s due process claim fails.

C. Sufficiency of the Evidence

Defendant argues next that he was not proved guilty beyond areasonable doubt of all the
charges. He contends that 1.G.’s testimony was uncorroborated and inconsistent, and he
requests that we reverse his convictions. For the following reasons, we reject defendant’s
argument.

In reviewing the sufficiency of the evidence, the question is whether, after viewing the
evidence in the light most favorabl e to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond areasonable doubt. Peoplev. Jordan, 218
[I. 2d 255, 269 (2006). Our duty as areviewing court is to carefully examine the evidence
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while bearing in mind that the trier of fact isin the best position to judge the credibility of
witnesses, and due consideration must be given to the fact that the fact finder saw and heard
the witnesses. Peoplev. Cunningham, 212 I11. 2d 274, 280 (2004); Peoplev. Smith, 185III.
2d 532, 541 (1999).

Asrelevant here, a person commits criminal sexual assault when he or she* commits an
act of sexua penetration with a victim who was under 18 years of age when the act was
committed and the accused was afamily member.” 720 ILCS 5/12-13(a)(3) (West 2006).
Anaccused commits aggravated criminal sexual abuse* if heor she commitsan act of sexual
penetration or sexual conduct with avictim who was at least 13 years of age but under 17
years of age and the accused was at least 5 years older than the victim.” 720 ILCS
5/12-16(d) (West 2006).

Defendant notes that the State' s case rested on 1.G.’ s credibility and he argues that the
trial court erred infinding her credible. First, hecomplainsthat I.G. failed to specify thedate
upon which the assault occurred. He notes that she stated that she returned to Aurorain
October 2006, that the assault was on a Saturday, and that she reported the assault on
Halloween. Defendant arguesthat, giventheshort timeframe, itis”suspicious’ that1.G. did
not testify as to the particular day the assault took place. We regject defendant’sclaim. The
detailsthat |.G. provided were sufficient, in our view, to identify the day that the crimestook
place. Specificaly, she noted the day of theweek and thefact that Hall oween occurred about
oneor two weeksafter theassault. Finally, asthe State notes, wherethe statute of limitations
isnot at issue and the defendant has not asserted an alibi defense, awitness' sfailureto recall
the specific date of the offense does not in itself raise reasonable doubt. See People v.
Letcher, 386 IIl. App. 3d 327, 332 (2008).

Next, defendant argues that 1.G. was inconsistent as to whether defendant walked with
her upstairs to the bedroom or whether he called her upstairs. We conclude that, although
the testimony was somewhat inconsistent, it did not render incredible I.G.” s version of the
events. |.G. was asked, “when [defendant] said that he was going to have you checked out,
what did he do then?’ She responded: “He called me up to hisroom.” Given that English
was |.G.”s second language (and this is confirmed in the transcripts of her testimony), we
cannot conclude that this response necessarily reflects that defendant was upstairs when he
called her to his bedroom. Later, in response to a question asking where she was when
defendant asked her to come up to the bedroom, 1.G. replied: “We werein the downstairsin
the, in the dining room.” On cross-examination, |.G. testified that she and defendant were
in the living room when defendant stated that he wanted to speak to her upstairs. Again,
although the testimony was not very clear, we cannot concludethat it rendered unbelievable
|.G.”s account of the assaullt.

Next, defendant contendsthat 1.G.’ stestimony lacked critical details, such asfrom where
defendant obtai ned the Q-tip, adescription of hispenis, what occurred immediately after the
assault (other than the shower and making breakfast), and what occurred in the days
following the assault. Defendant al'so pointsto I.G.’sclaim that Melesiawas at work during
the assault at atime when Melesia could not actually have been at work. We disagree that
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theforegoing were critical detailsthat rendered |.G.’ stestimony incredible. Asto the Q-tip
and any description of defendant’ s penis, we do not believe that the absence of these details,
which I.G. could have obtained only in the course of the assault, rendered her testimony
incredible. Turning to the eventsimmediately following the assault, we concludethat I.G.’s
testimony that she showered and then returned downstairsto compl ete breakfast preparations
was sufficiently detailed. As to the days following the assault, I1.G. testified that she
essentially went about her typical routine, such as school, and that she did not immediately
report the assault. Given that she did not report the crimes until one week after they
occurred, wefail to see how any additional detailsconcerning theweek duringwhich shedid
not report the crimes were critical. Finaly, as to I.G.’s testimony concerning Melesia's
absence from the home during the assault, as the trial court noted, this conflicted with
Melesia stestimony that she could not have been at work during those hours. Nevertheless,
we believe that the trial court reasonably discounted this inconsistency and we note that
Melesiadid not testify that she actually was at home during thistime.

Defendant next complains that 1.G.’s actions were not consistent with having been
sexually assaulted. Henotesthat shereturned to make breakfast 30 minutes after the alleged
assault; did not inform authorities, a trusted teacher, or her aunt; and made the accusation
only upon learning she was in trouble for skipping school. Defendant asserts that 1.G. had
amotivationto lieto deflect her own misbehavior and portray herself asavictim. Defendant
notes that he had no history of inappropriate sexual behavior, that he worked and cared for
his family, and that he cooperated with police and answered their questions without an
attorney. He also notes that he called the police to report 1.G. missing.

Weregject defendant’ sargument. Thetrial court heard thetestimony and assessed witness
credibility. AsJudge DiMarzio noted, 1.G. had previously reported defendant for slapping
her, and the authorities took no actionsin response. Given thislack of response, the court
noted, I.G. would not have placed much “confidencein the system.” The evidence supports
thisfinding and explains|.G.’ sdelayed reporting. Wefurther notethat the court specifically
noted that it was“convinced” of 1.G.” struthfulness and found that her account of the assault
and other events was “devoid of embellishment.” Viewing the evidence in the light most
favorableto the State, we cannot conclude that no rational fact finder could have found that
the elements of the charged offenses were proved beyond a reasonable doubt. 1.G.’s
testimony sufficiently detailed defendant’'s assault and, notwithstanding minor
inconsistencies or ambiguities, there was nothing inherently incredible in her version of the
events. We further conclude that the court did not err in assessing defendant’ s credibility.
AsJudge DiMarzio noted, defendant claimed no strong emotional reaction when helearned
that Matamoros discovered |.G. in bed with aboy. The court’ s finding that this testimony
was incredible was not erroneous given the evidence that defendant hit 1.G. on a prior
occasion for having only aphotograph of aboy. Defendant conceded that hedid so, and both
Melesia and Marcella testified that they observed defendant hit I.G. Finally, DeJesus, the
DCFSinvestigator, testified concerning anindicated report from October 2005 that contai ned
allegations that defendant had slapped 1.G. in the face.

In summary, with the exception of count V noted below, we conclude that the evidence
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was sufficient to sustain defendant’ s convictions.

D. Count V

Defendant’ s final argument is that, if this court rejects his third argument (challenging
the trial court’s credibility findings), the evidence was insufficient to establish that he
committed an act of sexual penetration asalleged in count V. For thefollowing reasons, we

agree.

In count V, the State alleged that defendant put an object, i.e., acotton swab, into 1.G.’s
sex organ. Again, asrelevant here, criminal sexual assault occurs when someone:

“commits an act of sexual penetration with avictim who was under 18 years of age
when the act was committed and the accused was a family member.” 720 ILCS
5/12-13(a)(3) (West 2006).

“Sexual penetration” is defined as.

“any contact, however dight, between the sex organ or anus of one person by an
object, the sex organ, mouth or anus of another person, or any intrusion, however
dlight, of any part of the body of one person or of any animal or object into the sex
organ or anus of another person, including but not limited to cunnilingus, fellatio or
anal penetration. Evidence of emission of semen is not required to prove sexual
penetration.” (Emphases added.) 720 ILCS 5/12-12(f) (West 2006).

|.G.”srelevant tria testimony concerning the Q-tip was as follows:
“Q. Okay. What did he do with the Q-tip?

A. Hesad hewanted to seewhat contact | had with the sperm, hegot someliquid
for [sic] me and then sperm of [sic] him, and he said he was going to take it to the
laboratory to analyzeit.

Q. Okay. Now, just sowe'reclear, I'm sorry, hetook the Q-tip and he said he got
some liquid from you?

A.Yes.

Q. What liquid?

A. Like, | don’t know, you know, when you get wet, he grabbed that.
Q. From what part of your body?

A. From my vagina, and then he grabbed some sperm that | had inside with [sic]
me and he say [sic] he wanted to see what effect they have.

* % %

Q. When hetook the Q-tip, you said he got someliquid fromyou, how did he get
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the liquid from you?

A. Getting the Q-tip and he went around my vagina, and then he grabbed his
sperm.

Q. Okay. And that was the sperm that was on top of you?
A.Yes”

Defendant arguesthat the State failed to prove beyond areasonable doubt that defendant
committed the act of sexual penetration alleged in count V, because the evidence did not
establish that the Q-tip camein contact with 1.G.’ s sex organ. He argues that the foregoing
testimony reflectsthat, although 1.G. initially testified that defendant used the swab to obtain
liquid “from my vagina,” upon clarification she stated that the swab went “around my
vagina.” According to defendant, the clarification left the issue “less definitive” and the
testimony that the swab went around 1.G.’ s vagina was ambiguous and insufficient.

The State concedesthat I.G.’ stestimony concerning the vaginal liquid was insufficient,
but arguesthat the testimony concerning defendant’ ssperm was sufficient. The State asserts
that I.G.” stestimony reflectsthat defendant used the swab to remove her vaginal liquid from
around her vaginaand defendant’ s sperm from inside her vaginaand that thiswas sufficient
to support the inference beyond a reasonable doubt that defendant committed a sexual
penetration. The State contendsthat 1.G.’ s later testimony that defendant used the Q-tip to
get liquid from around her vagina did not diminish her testimony that defendant used the
swab to penetrate her sex organ to obtain sperm for laboratory analysis.

We conclude that the evidence was not sufficient to sustain defendant’s conviction on
count V. 1.G.’stestimony concerning the swab’s contact with defendant’ s sperm (and not
the vaginal liquid) was, first, that defendant retrieved the sperm from “inside” her vagina
and, second, “on top of” her. The testimony that there was sperm “on top of” her was
presumably a reference to her earlier testimony on direct examination that defendant
gjaculated on her pubic hair and her testimony on cross-examination (addressing why she
believed shedid not become pregnant after the assault) that defendant did not gjacul ateinside
of her. Itisclear from|.G.’ stestimony that defendant’ s sperm waslocated only outside her
vaging; therefore, the swabbing of defendant’ s sperm did not involve avaginal penetration.
Viewing the evidence in the light most favorable to the State, we conclude that no rational
fact finder could have found beyond areasonable doubt asexual penetration. See 720 ILCS
5/12-12(f) (West 2006) (a contact between the sex organ of one person and an object of
another or theintrusion of an object into the sex organ of another). Accordingly, wereverse
defendant’ s conviction on count V.

Under Illinois SupremeCourt Rule615(b)(4), wemodify defendant’ ssentenceto subtract
the four-year sentence the court imposed for the conviction on count V. Therefore,
defendant’ s total sentence is modified from 19 years' to 15 years' imprisonment.

[11. CONCLUSION
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101 For the foregoing reasons, the judgment of the circuit court of Kane County is affirmed
in part and reversed in part and the sentence is modified.

1102 Affirmed in part and reversed in part; sentence modified.
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