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OPI NI ON
This case involves a worker’s conpensation lien. The State
of Illinois ex rel. the Departnent of Central Managenent Services
(CVB) intervened in a negligence action brought by plaintiff,

Loryann Johnson, against third-party tortfeasors, Ayal nesh Ti kuye

and Am go Driving School, following a car accident. After
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Johnson was awarded proceeds in an arbitration, CMs filed a
notion to enforce its worker’s conpensation |ien against that
award pursuant to section 5(b) of the Wrkers’ Conpensation Act
(Act) (820 ILCS 305/5(b) (West 2004)). The circuit court awarded
CM5 limted lien recovery.

On appeal, CMs contends the circuit court erred in
conducting an evidentiary hearing to determ ne whether Johnson’s
injuries were work-related or attributable to another source
where no such hearing was necessary because the arbitrator
determned in an evidentiary hearing that the work-rel ated car
acci dent proxi mately caused Johnson’s injuries and set the
arbitration award accordingly. In the alternative, CMS contends
the circuit court erred in relying on the testinony of Johnson's
sole witness. Based on the follow ng, we reverse and renand.
FACTS

On June 8, 2004, Johnson, a |license exam ner for the
Secretary of State, was injured when Ti kuye backed up over a curb
and hit a light pole. Johnson sought treatnent for neck and back
injuries. Johnson was diagnosed with an L5/S1 disc herniation.
Johnson continued treatnment and did not return to work until
March 2007. Johnson filed a worker’s conpensation claimand was
awarded a total of $123,147.53, which included $75, 038. 64 for

nmedi cal paynents, $34,338.95 for |ost wage paynents, and
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$13,769.94 for settlenment of the claim

Johnson brought a negligence action agai nst defendants,
Ti kuye and Amigo Driving School.! On June 15, 2009, a binding
arbitration was held in which Johnson sought $250, 000 based on
$77,833.66 in medical bills and $84,000 in | ost wages because the
“nmotor vehicle accident caused the L5-S1 [bul ge], or at |east
aggravat ed her degenerat[ive] facet disease.” Defendants
countered that Johnson was entitled to recover only $40,000. CMS
filed a petition to intervene to protect its worker’s
conpensation lien rights in the anount of $123,147.53.

The arbitrator conducted a hearing to determ ne the
proxi mat e cause of Johnson’s injuries. The hearing consisted of
the testinony of Johnson and defendants as well as “extensive
mat eri al and medi cal evidence.” In a witten opinion, the
arbitrator concluded that the magjority of Johnson’s nedi cal
bills, nanely, $42,375 for “304 visits for doctor care,” were
“excessive” in light of the diagnosis. Wthout elaborating, the
arbitrator further found Johnson’s | ost wages, nanely, $28, 000
per year, were subject to reduction. The arbitrator noted that
plaintiff had a prior back injury requiring care in Cctober 2001

and that defendants argued the “facet injections” Johnson

The car involved in the accident was owned by Am go Driving

School .
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received were for a “degenerative condition.” The arbitrator
ultimitely awarded plaintiff a gross anmount of $118, 700, but
reduced the award by 20% because of Johnson’s conparative fault
for failing to use her second brake to avoid the accident,
ultimately awardi ng her $94,960. The arbitrator did not provide
a breakdown of the award.

CVs filed a notion to enforce its subrogation lien
recogni zi ng that, because Johnson was awarded | ess than paid in
wor ker’ s conpensati on proceeds, CM5 was entitled only to $71, 220,
whi ch was Johnson’s arbitration award | ess 25% for statutorily
prescri bed attorney fees in bringing the negligence claim
Johnson filed a response arguing that the trial court should
scrutinize the arbitration award to determ ne what portion was
related to her injuries resulting fromthe accident because CM5 s
lien could attach only to those proceeds.

On Novenber 17, 2009, the trial court entertained argunents
regardi ng whether it should enforce the entirety of the lien or
adj udi cate the eligible proceeds for the lien. CWM stated, on
nore than one occasion, that it was willing to engage in an
evidentiary hearing even though it was unnecessary. Relying on
Fret v. Tepper, 248 I1l. App. 3d 320, 618 N E. 2d 526 (1993), and
the fact that there was no transcript fromthe arbitration, the

trial court ruled that it would hold an evidentiary hearing.
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On Decenber 1, 2009, the trial court conducted the
evidentiary hearing. CMS s expert, Kevin Kulczyski, a
chiropractor at the Tayl or-Ogden Medical Center, testified that
he treated Johnson follow ng her June 2004 accident. During that
treatment period, Dr. Kulczyski referred Johnson to Dr. Gale
Rosseau for an el ectronyography and a nerve conduction velocity
test and to Dr. Fink, an orthopedic spine surgeon. Dr. Kulczysk
testified that the referrals were necessary and reasonabl e due to
Johnson’s L5/ S1 injury, which he described as “the worst
condition for the disc.” Dr. Kulczyski saw Johnson for
approxi mately 300 outpatient visits. According to Dr. Kul czyski
the 300 visits were necessary to provide Johnson with relief
while awaiting future treatnment plans fromthe specialists. Wen
asked whet her Johnson’s injury resulted froma work-rel ated
accident, Dr. Kulczyski said “[w] hen she canme into ny office
[ Johnson] said she got hurt at work in a notor vehicle accident.
That’s all | know.” Dr. Kulczyski submtted all of his bills to
Johnson’ s enpl oyer for worker’s conpensation. Dr. Kulczysk
testified that it was reasonabl e and necessary for Johnson not to
return to work for three years pursuant to the injury and her job
requirenents.

On cross-exam nation, Dr. Kulczyski testified that he based

hi s opi nion of the cause of Johnson’s injury on what she told
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him Dr. Kulczyski stated that he could not know what portion of
the condition for which he gave treatnent was attributable to the
accident or to a preexisting back condition. Dr. Kulczysk
testified that, after reviewi ng the medical records of the
specialists, there was an indication that Johnson had a
degenerative back condition. Dr. Kulczyski, however, opined that
Johnson had a disc extrusion that was the “worse [sic] | have
ever seen of anything in ny practicing career.”

Johnson’ s expert, Dr. Mark Sl oan, a board-certified
anest hesi ol ogi st and pai n physician, testified that he revi ewed
Johnson’s nedical file in connection with the underlying case.?
Dr. Sl oan opined that Johnson sustained a soft tissue injury,
which is a cervical or lunbar sprain, as a result of the June
2004 accident. According to Dr. Sloan, such an injury required
five to six weeks of physical therapy. Physical therapy at the
Tayl or - Ogden Medi cal Center for the recommended five- to six-week
period woul d cost $4,625. Dr. Sloan opined that Johnson’s
additional treatments were not related to the accident. Dr.

Sl oan based his opinion on “preexistence and the fact of the
nature of the type of findings on MRl and subsequent diagnostic

tests that do not correlate with a soft tissue injury.” Based on

°Dr. Sl oan provided a nedical report to defendants in the

arbitration proceedi ng.
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his review of Johnson’s nedi cal records, Dr. Sloan opined that
she had a degenerative disc disease of the |unbar and cervi cal
spine prior to the June 2004 acci dent.

On cross-exam nation, Dr. Sloan testified that he did not
treat Johnson for any injuries. Dr. Sloan said he was not an
ort hopedi ¢ physi ci an.

The trial court issued a witten opinion finding CM5 s lien
recovery was $42,286.88. The trial court calculated its award
based on the arbitrator having awarded Johnson 47.5% of her
request ed negligence damages, i.e., she was awarded $118, 700 when
she requested $250,000. “Applying the sane reduction,” the trial
court found that it was “fair and reasonable” to reduce CVMS s
requested lien® by 47.5% thereby awardi ng $42, 286. 88.

DECI SI ON
| . Adjudication of Liability

The question before us is whether the trial court erred in
conducting a further evidentiary hearing in order to adjudicate
CVM5's lien. CMs contends that the statute does not provide for
such a hearing where the arbitrator already conducted an
evidentiary hearing and awarded proceeds based on its findings of

eligible work-rel ated costs.

W& note that the trial court’s order incorrectly represents
that CM5S' s requested recovery was $89, 025.
7
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Resolution of this issue involves statutory interpretation,
which is a question of law we review de novo. |In re Estate of
Dierkes, 191 Ill. 2d 326, 330, 730 N. E 2d 1101 (2000).

It is well established that the primary goal of statutory
interpretation is to ascertain and give effect to the
| egislature’s intent by reading the plain | anguage of the statute
as a whole and giving the language its practical and |iberal
interpretation. 1d. at 331.

Pursuant to section 5(b) of the Act, an enployer has a right
to rei nbursenent for conpensation paid to an enpl oyee when the
enpl oyee sustained an injury as a result of a third party and
recovers fromthat party. Porro v. MW Powell Co., 224 111
App. 3d 175, 177, 586 N E. 2d 458 (1991). 1In relevant part,
section 5(b) provides:

“Where the injury or death for which conpensation is

payabl e under this Act was caused under circunstances

creating a legal liability for damages on the part of

sonme person other than his enployer to pay danages,

then | egal proceedi ngs may be taken agai nst such ot her

person to recover danmages notw t hstandi ng such

enpl oyer’ s paynent of or liability to pay conpensation

under this Act. |In such case, however, if the action

agai nst such ot her person is brought by the injured
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enpl oyee or his personal representative and judgnent is
obtai ned and paid, or settlenent is nade with such
ot her person, either with or without suit, then from
t he amobunt received by such enpl oyee or persona
representative there shall be paid to the enployer the
anount of conpensation paid or to be paid by himto
such enpl oyee or personal representative *** *x*

Qut of any reinbursenment received by the enpl oyer
pursuant to this Section the enployer shall pay his pro
rata share of all costs and reasonably necessary
expenses in connection with such third-party claim
action or suit and where the services of an attorney at
| aw of the enpl oyee or dependents have resulted in or
substantially contributed to the procurenment by suit,
settlenment or otherw se of the proceeds out of which
t he enpl oyer is reinbursed, then, in the absence of
ot her agreenent, the enpl oyer shall pay such attorney
25% of the gross anpunt of such rei nmbursenent.

|f the injured enpl oyee or his personal
representative agrees to receive conpensation fromthe
enpl oyer or accept fromthe enpl oyer any paynment on
account of such conpensation, or to institute

proceedi ngs to recover the sane, the enployer may have
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or claima lien upon any award, judgnent or fund out of

whi ch such enpl oyee m ght be conpensated from such

third party.” 820 ILCS 305/5(b) (West 2004).

In other words, the statute “grants the enployer a lien on
the recovery equal to the anmount of workers’ conpensation
benefits paid or owed.” In re Estate of Dierkes, 191 Ill. 2d at
328. The practical and liberal operation of the Act provides
pronpt and equitabl e conpensation to enpl oyees that have suffered
an injury while working regardl ess of fault, yet allows both the
enpl oyee and enpl oyer to recover fromthe true offender while
preventing the enpl oyee from obtai ni ng double recovery. 1d. at
331- 32.

The suprene court has succinctly stated:

“There is nothing in the statute that suggests a

[imtation on the enployee’ s obligation of

rei nmbursenent fromthe third-party recovery. If an

enpl oyer has nmade workers’ conpensation paynents, the

obl i gation of reinbursenent exists regardless of the

anount that the enployee recovers. [Citation.] Thus,

if the anmount of conpensation paid by the enployer

exceeds the enployee’s third-party recovery, then the

enployer is entitled to the entire recovery, |ess fees

and costs. [Citation.] Cdearly, ‘[i]t is of utnost

10
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i nportance that the trial court protect an enployer’s

[ wor kers’ conpensation] lien.” [Ctation.]” |Id. at

332- 33.

Sinply stated, CVM5 s |ien should have been enforced w thout
reduction, other than for reasonable fees and costs, where
Johnson recovered from defendants Ti kuye and Ami go Driving
School. CMS conpensated Johnson for nore than the third-party
recovery and CVMS adjusted its lien accordingly. In order to
protect CVS and prevent Johnson fromreceiving double recovery,
the trial court should have provided CM5 with $94, 960, the anpunt
Johnson recovered from defendants, |ess the 25% statutory
reduction for Johnson’s attorney fees and reasonably necessary
costs and expenses.

The statute does not provide for the arbitrary lien
reduction inposed by the trial court here. “[T]he |legislature
removed i npedinents to the enployer’s full reinbursenent, and
specified setoffs thereto only for costs, expenses, and attorney
fees. Had the |legislature intended the enployer’s reinbursenent
to be subject to additional setoffs, the |egislature would have
supplied them” |Id. at 334. The trial court’s decision to
conduct an evidentiary hearing to determ ne whether there was a
portion of the arbitration award not related to the injury was

not provided for by statute. See Smth v. Louis Joliet

11
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Shoppi ngtown L. P., 377 IIl. App. 3d 5, 877 N E.2d 789 (2007) (the
trial court |acked the authority to adjudicate the enployer’s
lien in an anmount | ess than the enpl oyee’s recovery froma
negli gence suit). Moreover, the trial court’s decision to reduce
the lien recovery by a percentage equal to the anount the
arbitrator reduced Johnson’s requested relief was basel ess. The
arbitrator determ ned that Johnson’s original recovery request
from def endants was excessive in light of the testinony, reports
fromtreating physicians, and expert evidence, and reduced the
award accordingly. There was no basis upon which the trial court
shoul d have further reduced the arbitrati on award when that award
accounted for the excessive nature of Johnson’s requested
recovery and the evidence of Johnson’s degenerative condition.

We recogni ze that there are instances where it is necessary
for a trial court to conduct an evidentiary hearing; however,
t hose i nstances occur where settlenent proceeds are not all ocated
anong conpeting clains. See denn v. Johnson, 198 IIll. 2d 575,
764 N. E.2d 47 (2002) (where a settlenent did not allocate anpong
various clainms, including | oss of consortium and the trial court
reduced the worker’s conpensation lien wthout any factual basis,
the case was remanded for an evidentiary hearing to determ ne the
proper allocation of the settlenent proceeds); Fret, 248 111

App. 3d 320; Bart v. Union Ol Co., 236 Ill. App. 3d 964, 603

12
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N.E 2d 77 (1992) (where a settlenment did not allocate anong
various clains, including | oss of consortium the case was
remanded because the trial court erred in providing lien recovery
for the entire settlenment anmount); Porro, 224 1l1. App. 3d 175
(worker’s conpensation |liens cannot attach to proceeds from|l oss
of consortium clai ns).

We find Fret, the case primarily relied upon by Johnson,
di stingui shable fromthe case at bar. 1In Fret, the enpl oyee was
involved in a car accident that resulted in injuries for which he
recei ved worker’s conpensation. Nearly three nonths later, the
enpl oyee either injured or reinjured his back while on the job
and again received worker’s conpensation. The enpl oyee entered
into a settlement agreenent with the third-party fromthe
accident for $12,000. The enpl oyer sought to adjudicate its
wor ker’ s conpensation lien in excess of $20,000. W thout
conducting an evidentiary hearing, the trial court reduced the
enpl oyer’s lien recovery to $2,702.96 less 25%in attorney fees.
The trial court further concluded that the second injury was a
separate incident. On appeal, this court remanded the case to
the trial court to conduct an evidentiary hearing because there
was no factual basis to support the court’s earlier findings.
This court said, “[p]Jursuant to section 5(b), to the extent that

a recovery is had froma third party, an enployer is entitled to

13
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be rei nbursed for the conpensation benefits paid. To hold

ot herwi se would be to pernmit the enployee to receive a double
recovery, one fromthe third party and the other fromhis own
enployer.” Fret, 248 1l1. App. 3d at 326. Accordingly, an
evidentiary hearing was necessary to determ ne whether there were
two separate, distinct injuries resulting in tw distinct clains
and what amount of the settlenent was attributable to the

enpl oyer’s lien. 1d.

In the case before us, the primary distinction is the fact
that the arbitrator conducted an evidentiary hearing. Although
there was no transcript of that hearing, the arbitrator’s
findings were based upon testinony and nedi cal reports and
docunent ati on. Consequently, there was evidence to support the
arbitrator’s award. Moreover, our case did not involve a
guestion of two distinct injuries requiring fund allocation;
rather, the arbitrator reduced Johnson’s third-party recovery as
a result of a degenerative condition.

Overall, the statute was intended to protect against
situations like the one before us where an enpl oyee obtains
doubl e recovery. In re Estate of Dierkes, 191 IIl. 2d at 331-32;
Fret, 248 II1l. App. 3d at 326. Wiile litigating her negligence
claim Johnson consistently and repeatedly reported that all of

her medi cal expenses and tine off of work were attributable to

14
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t he June 2004 accident. The arbitrator awarded Johnson
conpensation for what was determ ned reasonable and related to
t he June 2004 accident. Then, while CM5 pursued its lien to
recover the amount expended in worker’s conpensation, Johnson
argued that her nedical expenses and tinme off of work were
mnimal as related to the June 2004 accident. Johnson’s
i nconsi stent argunent was conpl etely disingenuous. The trial
court’s reduced lien recovery allowed Johnson to naintain that
portion of worker’s conpensation that CMS overpaid in addition to
t he amount of recovery from defendants that the trial court
deenmed excessi ve.
1. Rermaining Contentions

W need not address CMS' s renmi ning contentions.
CONCLUSI ON

We reverse the judgnent of the trial court reducing CMS s
wor ker’s conpensation lien and find that CM5 is entitled to lien
recovery on the entire arbitration award | ess 25% for attorney
fees, i.e., $94,960 |less 25% or $71,220, and a pro rata share of
reasonabl e costs and expenses, which have yet to be determ ned.
Accordingly, we remand this case to the trial court to assess
reasonabl e costs and expenses.

Reversed; remanded with instructions.

15
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